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OONSOLroATOR'S  NOTES  TO  TEXT  OF 
DECEDENT  ESTATE  LAW. 


1< — Upon  examining  the  revised  statutes  It  was  found  th&t  there  wen 
ceTt&lQ  pTOYifllons  retail  eg  to  wills  that  had  never  been  een  soli  dated  in 
Any  *"  General  Law/'  Ther  could  not  be  assigned  appropriately  to  any  of 
Ibe  present  general  laws.  They  were  subslanllve  in  character  and  there 
was  an  obvious  objection  to  inserting  them  in  the  code  whicb  was  already 
aTerburdened  with  provisions  of  a  substantive  nature-  Some  new  **Con* 
iolldated  Law"  waa  therefore  necessary.  A  "Wills  Law"  had  been  sug- 
geeted,  but  this  term^  wbtle  adequate  for  the  matter  coming  from  the 
fv^flied  statutes  was  not  broad  enough  to  cover  substantive  provisions  of  a 
PttstiM  character  that  should  be  removed  from  the  code.  The  term  "  Dece- 
dent Estate  Law  '*  wSs  selected  therefore  both  as  suggestive  of  the  con- 
tents of  tha  new  law  and  general  enough  in  lis  terms  to  Include  matter 
relating  to  wills  as  well  as  executors  and  administrators  and  kindred 
topics  of  a  stihatantlve  character  here  assembled. 

Throughout  this  chapter  references  in  Beet  Ions  have  been  changed  where 
necessary  to  preserve  the  original  application  of  the  sections  as  they 
QSfsted  In  the  Revised  Statutes,  the  Code  of  Civil  Procedure  or  In  other 
atmbites-  The  reason  for  every  such  change  Is  seen  at  a  glanea  and  hence 
A  separate  note  ts  not  made  In  each  Instance. 

t*  Seoi  2. — Substantlalty  the  same  deflnitlOQ  of  the  word  "will"  la 
given  in  the  Code  of  Civil  Procedure^  Sec,  2514,  aubd.  A,  but,  that  is  only 
for  the  purpose  of  construing  the  provisions  of  the  code. 

3^  Art*  Zm — Most  of  the  provisions  of  this  article  come  from  the  Re- 
vised Statutes  with  such  provisions  from  the  code  as  were  found  appll- 
eahle.  So  far  as  possible  the  language  of  the  Revised  Statutes  has  been 
followed  In  Incorporating  its  provisions  In  the  Decedent  Estate  l-aw,  so 
that  the  force  of  decialone  of  the  courts  upon  any  provision  abstracted 
from  the  Revised  Statutes  might  not  be  impaired.  In  some  cases  more 
apt  language  might  be  suggested,  but  for  the  reasons  stated,  no  improve- 
ment in  expression  has  been  attempted.  These  remarks  are  also  appiicablo 
to  sectiona  taken  from  the  Code  of  Civil  Procedure  and  inserted  in  this 
chapter. 

4.  8«ci.  18-20,— These  sections  relate  to  the  limitation  on  the  power 
of  persons  to  malte  devises  or  bequests  to  corporations  created  under  cer- 
tain acta  heretofore  passed.  While  uuder  these  acts  no  new  corporations 
can  be  formed  In  the  future  the  limitations  should  be  noted  as  affecting 
gliU  to  corporations  already  existing.  So  far  as  these  acts  place  a  limi- 
tation upon  the  amount  of  property  which  can  be  taken  by  devise  or  be- 
quest they  have  been  Inserted  In  the  Membership  Corporations  Law,  as 
the  portions  so  assigned  relate  solely  to  the  powers  of  the  corporatlouE  as 
distinguished  from  the  power  of  the  person  making  the  will. 

5,  Art,  3^— This  article  embraces  Art  9  of  the  Real  Property  Law,. 
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known  as  the  "Statute  of  Deacents"  and  Eecttons  2732-273*  of  the  Code 
of  Civil  Prcxcedure^  known  as  ttie  "  Statute  of  Distribution/' 

6.  Scab.  96^  97  and  09. — These  sections  relating  to  advancemeDta  of 
real  and  personal  estates  are  in  pari  materia  and  roust  be  read  together. 
See  7d  N.  Y.  246.  The  proyisJone  of  all  three  aectiona  were  taken  from  tlio 
Revised  Statutes  and  inserted  In  tlie  Heal  Property  I^w  and  the  Code  of 
CiTlI  Procedure  !n  former  revisions  of  the  statutes.  Section  09  Is  by  Its 
f  terms  Inapplicable  in  a  case  where  tbera  la  an]f  real  property  of  the  In-* 
testate  to  descend  to  his  heirs. 

7m  Ai^.  4. — There  are  many  matters  of  a  more  or  less  subBtantlve 
character  relating  to  executors  and  administrators*  trustees  and  appraiser? 
in  the  Code  of  Civil  Procedure  which  might  have  been  inserted  under  this 
article.  It  has  been  deemed  best,  however,  to  leave  these  matters  in  the 
Code  of  Civil  Procedure  'until  such  time  as  the  Code  shall  be  revised. 
When  that  time  arrives  these  provisions  can  be  readily  assigned  to  thta 
article. 

S-  Sefi>  111,— This  provision  Is  found  in  section  9  of  the  Personal 
Property  Law  and  for  greater  convenience  in  reference  has  been  transferred 
to  the  Decadent  Estate  Law.  The  reference  to  guardians  has  been  trans- 
ferred to  Domestic  Relations  Law.  The  portion  of  the  section  reTating  to 
trustees  generally  has  been  allowed  to  remain  In  the  Personal  Propertj 
Law. 

TABEB. 

Showing  the  Provisions  of  the  Rev  lied   Statu  tes»   Sessloo   Laws,   Real 

Property  Law  and  Code  of  Civil  Procedure  which  are  Consolidated  in  the 
Decedent  Estate  Law. 
Sections,  etc.;  of  Revised                                                         Sections  of  ConsoL 

Statutes,  etc.  Law. 

R,  S.  PL  2,  Ch.  6,  Tit  1: 

Art.    1,    Sec.    1 ,..,, , -..  10 

2 -.,.   H 

,    "       3 „ IS 

4 , ,  n 

•*       2,      "       5 ...- 1* 

"      21.. 15 

"     22..,. Ifi 

•       3,      "      40 , 21 

"      41 ,.,...  22 

^      42 ; i,,m 34 

*'      43 ,    35 

-'      44 , 36 

«      45..,, - 37 

"      46,....,. 33 

"      47 , - 39 

"      48 -„ 40 

^      40 „- 2« 

"      50-51 27 

"      52,, ,    2f 

-  53... -  a 

-  71 a 
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S^e^lons^  eic,  of  ReTlBed  8ecttoiL9  of 

Statutes,  €U.  OanaoK  Law. 

WL  S.  pL  2,  eh.  6.  Tit  S: 

Sec    1...,...*.    ,.........*,   ....B.a.....   .* 113 

"      2..,.*. ••..•,..  -.-•• •  1^6 

••       3, * ,    -* 117 

-      4, , , 118 

"      5 : 119 

-*      6 • - --> 114 

R-  a,  pt  3*  Cb,  7,  Tit  Z: 

Art    7,    S#c.  e? „-.,., -.„-. 30 

"     es , ,.. El 

"   ^9,.. 32 

"    70 33 

R.  S.  pt  3.  Cb.  8,  Tit  3: 

Art.    1,    Sec.  17.......... ,. - 112 


*•*  18,,.... 
U,  1S48.  Cb.  ^19.  Sec, 


e  pt 

360.  "  1         ,... 

U  186&,  "  368.  '"  6  pt 

f*.  1873.  **  397,  "  5  pt 

1-  1875,  "  267,  "  7  pt 

U  1875,  "  343.  "  5  pt 

U  1883.  "  65.  "  I         ........    

I*  IBSG.  '  236,  "  7  pt  * . , « *  .. . 

L,  1887,  '  315,  "  5  pt 

L.  1SS7.  "  317.  '*  7  pt ,,..,    .... 

L.   1890.  •  286,  "  6  pt  . . 

I^  IgSl,  "  34.  ^'  1         .,   ,. 

l^  tB$$,  *  547.  (Heal  Property  Law) 

L.   1S97.  "  417,  *  9  pt 

L-   1005,  "  539,  "  2         .,...,...- 


Heal   Froperty  Law  Sec.  2S0 

"  281  . 

"  282  . 

**  283  . 

■*  2S4  . 

'*  385  . 

*  28G  . 
**  287  . 
"  288  . 
•*  289  . 
•*  290  . 
*•  290a 
"  291  , 

*  292  . 
••  293  . 
"  294  . 

•  £95  . 

•  296  . 


115 
19 
17 

18 
20 
IS 
18 

no 

18 
20 
20 
20 
122 

HI 

98 

80 
81 
82 
83 
84 
85 
86 
87 
88 
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91 
92 
93 
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BMtlcmB,  etc*,  of  Revised  -  ^        Sectlooa  of 

Statutes,  €tc.  CoQioL  Law. 

CoddClY.  Pro.  Sec  1843 lOl 

"  1869 102 

"  18G8  , - 2S 

**  2611  pt   23 

*■  2611  pL U 

**  2611  pL    „.(p 2S 

"  2628 *-• 46 

**  2633 , 42 

*  2634,  pt 43 

*•  2660,  PL    - , 103 

**  2694   „ , , 47 

*■  2703  -.P, *- 44 

"  2704 , , 4S 

*■  2732  .-,* J   .,*, ,. 98 

•  2733,  pt-  „„ „ ..„     M 

»  glH  ..«..* » * 109 


Digitized  byVjOOQlC 


I- 

I 

I 


DECEDENT  ESTATE  LAW. 

(L  1909,  CHAP.  18,  BEING  CHAR  13  OF  THE  OOKSOUDATED  LAWSl 
m  EFFECT   FEB.  17,  1M0.) 

Asnci^  1.  Short  title  ajid  deflnitiozie  i%§  1,  2). 

2.  Wilb  m  1(^-48), 

3.  I>eBcent  and  distribution   (§g  KCI-104). 

4.  Exeeutore,  ^dinliijiitratori)  and  teetamentary  trustees  (gf  1IIK1S3}. 
&,  Lawa  repealed;  wbeo  to  take  effect  (§§  130,  131)* 


I 


ARTICLE  1. 

BHOBT  TTTLA  AKD  DEFlNITIORa 

SBCtlON  1,  Short  title, 
3.  DefiDitiona. 

{    1.   Uort  titla. 

This  chapter  shall  he  known  as  the  "  Decedent  Estate  Lsw,'^ 

The  term  "  wil)/^  as  used  io  this  chapter,  shall  incladd  all  codt* 
cils  &3  well  as  wills. 

Dcrt^wtiMi    R.  a.  Put  1,  «b.  0,  Tit,  I,  Art.  ^  I  7L 


ARTICLE  2. 


wnxa 

Sicixiv  1(>.  Who  may  dcTise* 

llx  What  real  proper^  may  be  devised. 
12.  Who  ID  a  J  take  real  property  by  dcviaei 

15.  Devises  of  Teal  property  to  aliptif^.     [Repea!e4I 
14,  Wills  of  r«^l  eiUte,  bow  construed, 

'         15-  Whv  may  make  wills  of  person  a  1  estate, 

16.  Unwritten  wills  of  personal  property,  when  allowed. 

17*  Devise  or  bequest  to  certain  societies,  associations  and  corpora- 
tions. 

18,  Devisee  or  bequest  to  certain  corporations^.     [Repealed.] 

19>  Devise  or  bequeat  to  certain  benevolent  cliaritable  and  Bcjentilic 
corporations,     [Repealed,] 

W,  Devise  or  bequest  to  oertain  bar  asioeiations,  veterinary  asso- 
ciations and  fire  corpnration&,     [Repealed.] 

ai.  liatmer  of  execution  of  will. 

l(7) 


i 
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8  Decedent  Estate  Law  ^ 

Bec^ON  S2.  Witnea&eB  to  will  to  write  names  and  plaoes  of  teftidenc^. 
S2a.  VftUdity  of  will  executed  without  the  state. 
2S,  Wlmt  wills  may  be  proved. 

24.  Effect  of  cliange  of  residence  eince  execution  of  wilL 

25.  Application  of  certain  provisions  to  wills  previously  made. 

26.  Child  born  after  making  of  will. 

27.  Devise  or  bequest  to  subscribing  witness. 

28.  Action   by  child  born  after  ndaking  of  will,  or  by  subscribing 

witness. 

29.  Devise  or  bequest  to  child  or  descendant,  or  to  a  brother  or  sister 

of  the  testator  not  to  lapse. 

30.  Reception  of  wills  for  safe  keeping. 

31.  Sealing  and  indorsing  wills  received  for  safe  keeping. 

32.  Delivery  of  wills  received  for  safe  keeping. 

33.  Opening  wills  received  by  surrogate  for  safe  keeping. 

34.  Revocation  and  cancellation  of  written  wills. 

35.  Revocation  by  marriage. 

36.  Will  of  unmarried  woman.     [Repealed.] 

37.  Bond  or  agreement  to  convey  property  deviaed  or  bequeatlied 

not  a  revocation. 

38.  Charge  or  incumbrance  not  a  reyocation. 

39.  Conveyance,  when  not  to  be  deemed  a  revocation. 

40.  Conveyance,  when  to  be  deemed  a  revocation. 

41.  Canceling  or  revocation  of  second  will  not  to  revive  first. 

42.  Record  of  wills  in  county  clerk's  office. 

43.  County  Clerk's  index  of  recorded  wills. 

44.  Recording  will  proved  in  another  state  or  foreign  country. 

45.  Authentication   of  papers   from  another  state  or  foreign 

country  for  use  in  this  state. 

46.  .Validity  of  purchase  notwithstanding  devise. 

47.  Validity  and  effect  of  testamentary  dispositions. 

48.  Application  of  certain  sections  in  this  article. 

^    to*  Wlio  may  devise. 

All  persons,  except  idiots,  persons  of  unsound  mind  and  infants, 
may  devise  their  real  estate,  <  by  a  last  will  and  testament,  duly 
executed,  according  to  the  provisions  of  this  article. 

tierlvationi    R,  s.,  Part  2,  ch.  6,  Tit.  1,  Art.  1,  f  1,  as  amended  by  L. 

1867,  ch.  782,   §   3. 

I    11.  WluLt  real  property  may  be  deTieed* 

Every  estate  and  interest  in  real  property  descendible  to  heirs^ 
mnj  be  so  devised. 

Dt-Hvations     R.  S.,  Part  2,  ch.  G,  Tit.  1,  Art.  1,  §  2. 

g    12,  Wlio  may  take  real  property  by  derlie. 

Such  a  devise  of  real  property  may  be  made  to  every  person 
papaWe  by  law  of  holding  real  estate;  but  no  devise  to  a  corpora- 
*nn  shall  be  valid,  unless  such  corporation  be  expressly  authorized 
'  its  charter,  or  by  statute,  to  take  by  devise. 

OrrlTatlom     R.  g.,  Part  2,  ch.  G,  Tit.  1,  Art.  1,  §  3. 
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[I  13.  BvvIma  or  TBmJ  pj^gy^tj  to  aU«&«, 

[Repeal^  bj  U  1913,  cb.  153,  in  effect  Apr,  1,  1013.] 

%   I4«   mrills  cf  Teal  eBt«t«»  kow  ci»ujitrned. 

Every  will  ihul  ghall  be  nniiie  by  a  Ustator,  in  express  termSi  of 
[ftll  bis  real  eRtate,  or  Id  aoj  other  terras  denoting  bis  iotent  to  d^ 
nn*  ttl)  bits  Tcal  property,  eball  T^o  constnif^  to  pass  all  the  real 
^ffisUte^  which  he  was  entitled  to  devise,  at  the  time  of  bis  death. 
9«rl«^ati&Hi    R,  S,,  Flirt  E,  ch.  6,  Tit,   1,  Art.  2,   |  6. 

§    IS.    W&a  imuj  wamMi^  irlll^  of  personal  OBtate* 

Every  male  person  of  the  age  of  eighteeTi  years  or  upwards,  and 

j€l?Hry  female  of  the  age  of  sixteen  years  or  upwards,  of  sound  mind 

^jiid  niemory^  and  no  others,  may  give  and  bequeath  bis  or  ber 

ifll  estate,  by  will  in  wiiting. 

n#Hv»tioHt  R^  a,  Pirt  2,  ch.  6,  Tit  1,  AH.  2,  |  21,  m  amended  hf  L, 
18<;7.  ell.  732,  f  4. 

i    10.   Uitwrltt«m  wtllo  of  perional  pTO-pmrtjt  whom  ftUowod. 

No  nuncupative  or  unwritteu  will,  bequeathing  personal  estate, 
#ball  be  valid,  unk^  made  by  a  soldier  while  in  aehial  militaiy 
«**?vicej  or  by  a  mariner,  while  at  aea, 

DerfTOtlont     R  g.^  Part  2.  ch.  6,  Til.  1,  Art.  2,  |  22. 

I   I7>  Dcrlse  or  boqneat  to  eortain  ftocletlei,  vftftoeUttloAS  m»d  oor- 
po?atio&«« 

No  person  having  a  huaband,  wife,  cbild  or  parent,  shall,  by  hia 
€fr  her  last,  will  and  testament,  devii^c  or  bequeath  to  any  benevolent^ 
charitable,  literary,  scientifiCj  religiouii  or  missionary  society,  as- 
^fxriation  or  corporation,  in  trust  or  otherwise,  more  Jban  one*balf 
part  of  bis  or  her  estate,  after  the  pajTiient  of  his  or  her  debts,  and 
such  devise  or  bequ^t  shall  be  valid  to  the  extent  of  one-half,  and 
no  more^ 

neplTiitloBE    L.  laW,  eh.  saO,  f  3. 

)    Id*  Be^iO   or   bequest    to   certain    oorp&3ratlonfl« 
|H*peaied  by  L.  l»n,  cli.  857,  m  etTect  Jnlj  'it>.,  llUl.j 

20 
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10  Decedent  Estate  Law 

§  19.  Devi^  or  bequeat  to  certain  bene^olemt,  cbaiitAble  and  sd^Uiic  cor- 
porations. 

[Repealed  by  K  1911,  ch,  857,  in  effect  Jtilj  29,  1911 J 

§120.  Devise  or  bequest  to  certain  bax  aaaodataonai^  Tetednair  aaaociatioiia 
and  fire  coiporationa. 

[Repealed  by  L.  1911,  ch,  857,  m  effect  July  M,  1911. J 

§  21.  Manner  of  ezecntion  of  wilL  i 

Every  last  will  and  testament  of  real  or  personal  property,  or 
botih,  shall  be  executed  and  attested  in  the  following  manner: 

1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will. 

2.  Such  subscription  shall  be  made  by  the  testator  in  the 
presence  of  each  of  the  attesting  witnesses^  or  shall  be  acknowl- 
edged by  him,  to  have  been  so  made,  to  each  of  the  attesting 
witnesses. 

3.  The  testator,  at  the  time  of  making  such  subscription,  or  at 
the  time  of  acknowledging  the  same,  shall  declare  the  instrument 
so  subscribed,  to  be  his  last  will  and  testament. 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  wthom 
aihall  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the 
request  of  the  testator. 

Derivation:    R.  S.,  Part  2,  ch.  6,  Tit.  1,  Art.  3,  9  40. 

§  88.  Witnesses  to  will  to  write  names  and  places  of  xesidenoei. 

The  witnesses  to  any  will,  shall  write  opposite  to  their  names 
their  respective  places  of  residence;  and  every  person  who  shall 
sign  the  testator's  name  to  any  will  by  his  direction,  shall  write 
his  own  name  as  a  witness  to  the  will.  Whoever  shall  neglect  to 
comply  with  either  of  these  provisions,  shall  forfeit  fifty  dollars, 
to  be  recovered  by  any  person  interested  in  the  property  devised 
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tjut  beqtti^llied,  who  will  &uo  ior  ibo  same,  Stteli  omissioti  shall  not 
iffoct  the  VElidity  of  nny  will ;  nor  ftball  ni\y  person  liablo  to  tlio 
pmttltj  afortsflaiJ,  h^  excnmA  ur  incaparitsteti  on  that  accouBty 
from  tG^Lfymg  respectiDg  tho  execution  of  sncb  wilL 

lltitfAtiea:    K  B.,  Pari  ^,  ch.  0,  Tit,  1,  Art,  3,  §  41. 

f  iSa.  VaJMtr  of  wills  executed  witbont  the  atmte, 

A  will  executed  without  this  state  in  the  mode  preseribed  by  the 
taw^  either  of  tfbe  place  where  executed  or  of  the  testator's  domicile, 
ihall  be  deemed  to  be  legally  executed,  and  ahftl!  bo  of  the  some 
force  and  effect  slb  if  executed  in  the  mode  prescribed  hy  the  Itiw^ 
of  dria  state,  provided,  such  will  is  in  writing  and  aubacribod  hy 
the  te&tator.    (Added  by  L.  1919,  ch.  294,  iti  eff^t  Maj  3,  1919/) 

• 
f  t3L  Wbat  wUk  miy  be  proved. 

A  will  of  real  or  per^na]  property,  executed  as  prescril>ftd  hy 
the  laws  of  the  state,  or  a  will  of  real  or  persfmnl  property  executed 
without  the  Btate  in  the  mode  preacrilier]  by  tin*  hiw,  eitht»fr  of  tjlni 
place  where  executed  or  of  the  testator's  doraiL*ile»j  provided  such 
irill  18  in  writing  and  Bubacribed  by  the  testator,  may  be  admitt-ed 
to  probate  in  this  slate.  (Amended  by  L,  1919,  cK  294,  in  effet^t 
May  3,  1919.) 

OeeiTatioii:     Code  Ctvil  Procedure^  §  2611.     For  remaluder  of  sectioiu  see 

$  8C  Effect  of  change  of  residence  lince  executioti  Df  will 

The  right  to  have  a  will  admittc-t!  to  probote,  the  Talidity  of  thf^ 

exDCBtion  thereof,  or  iho  validity  or  const ruft inn  nf  nuy  pmvision 

aputained  therein^  is  net  affeetetJ   by  a  t-biUJge  of  the  tt^tator*"*! 

FOfiidenco  made  since  the  executloa  of  the  wilL 

Detit^atioii:     Code  CStil  Procedui«,  §  2511.     For  remaindet  of  aectioo,  ee« 
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§  25.  AppUeatloa  of  certAlxL  prorlsi^iifl  to  willi  prftvloiulT'  ni.ad«. 

The  last  two  sections  apply  only  to  a  will  executed  by  a  person 

dying  after  April  clQventh,  eighteen  hundred  and  seven ty-siXj  and 

they  do  cot  invalidate  a  will  executed  before  that  date,  which  would 

have  been  valid  but  for  the  enactment  of  sections  one  and  two  of 

chapter  one  hundred  and  eighteen  of  the  laws  of  eighteen  hnndred 

^nd  seventj-six,  except  where  such  a  will  is  revoked  or  altejjed,  by  a 

will  which  those  sections  rendered  valid,  or  capable  of  being  proved 

as  prescribed  in  article  first  of  title  third  of  chapter  eighteen  of 

the  code  of  civil  procedure, 

ip^rlvatlou  s     Code  Civil  Procedure,  |  2611,     For  remainder  of  aection,  see 
this  chapter,  E§  S3,  24. 

S  2G.  Cndld    bora    after    niAkliie    «f    will. 

Whenever  a  testator  sball  have  a  child  born  after  the  making  of 
n  last  will  J  either  in  the  lifetime  or  after  thcr  death  of  such  testator, 
and  shall  die  leaving  such  cbild,  so  aftcr-l)orn,  unprovided  for  by 
any  settlement,  and  neither  provided  for,  nor  in  any  way  men t ion. '^d 
in  such  will,  every  such  child  shall  succeed  to  the  same  portion  of 
*iueh  parent's  real  and  personal  estate^  as  wonld  have  descendetl  or 
Iteen  distributed  to  such  child,  if  such  parent  had  died  intestate, 
;ind  j^hall  be  entitled  to  recover  the  same  portion  from  the  devisees 
and  legatec^t-,  in  projiortion  to  and  out  of  the  parts  devised  and 
k'qucathed  to  them  by  such  will. 

n^rtVBtlon:    1^.  s.,   Fart  2,  ch.  6,  Tit.  1,  Art.  3,  5  49,  aa  ainanded  by 

I  27.  DaTiie   or   beqiteat   to   aabscribia^  witmeia* 

If  any  person  shall  W*  a  subscribing  witness  to  the  e^Q^cution  of 
any  will,  wherein  auy  beneficial  devise,  le^^acy,  intereBt  or  appoint- 
]ijent  of  any  reader  personal  estate  shall  he  made  to  such  witness, 
and  such  will  cannot  be  proved  without  the  testimony  of  such  T?it- 
nessj  the  said  devise^  ^^g^fy,  interest  or  appointment  shall 
1h>  voidj  so  far  only  as  concerns  such  witness,  or  any  claiming  under 
him;  and  such  person  shall  be  a  competent  witness,  and  compellable 
to  testify  respecting  the  execution  of  tlie  said  will,  in  like  manner 
;).■%  if  Tin  Fuch  devise  or  bc^quest  had  been  made.  "^ 

Btit  if  such  witness  would  have  bt^en  entitled  to  any  share  of  the 
ti^stator's  estate,  in  ease  the  will  was  not  established^  then  so  muc^h 
(»f  the  share  that  would  Lave  des^-ended,  or  have  been  distributed 
fa  such  witness,  shall  be  saved  to  him,  as  will  not  exceed  the  value 
iii  the  devise  or  bequest  made  to  him  in  the  will,  and  he  shall  re- 
cover the  same  of  the  devisees  or  legatees  named  in  the  will,  in 
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proportiQQ  to  J  and  out  oft  the  parts  devised  and  beqneatht^d  to 

f>»rlif»tl<Hit     R,  a,  ptt  «,  ch.  6,  Tit  t.  Art.  3.  if  ^60,  5l. 

I  t9>  Action  hj  tihild  bom  ftfter  laakiiie  of  will,  o^r  liir  Am%s«H1i(lm9 
irltneav. 

A  child,  born  after  the  making  of  a  will,  ^ho  is  entitled  to  euo* 
€eed  to  a  part  of  the  real  or  personfll  prr>[>ertj  of  the  testator,  or  a 
«i]{i«cribiDg  witness  to  a  will,  who  is  entitled  to  succeed  to  a  share 
rf  «ych  property,  may  maintain  an  aetirm  against  tlie  legatees  or 
devisees,  as  the  ease  requires,  to  iiecover  his  share  of  the  property; 
ind  be  is  siibji?ct  to  the  same  liabilities,  and  has  the  same  rights,  and 
h  entitled  to  the  same  remedies,  to  com|>el  a  distribution  or  parti- 
tion of  the  property,  or  a  contribution  from  other  persons  interested 
i&  the  e^te,  or  to  gain  possession  of  the  property ^  aa  any  other 
person  who  is  so  entitled  to  suceeed,  ^ 

tl«rlf'KtiQ*i     Q?de  Civil  Procedure,   |   1808. 

I  %^*  Hevise  o^  bequeit  to  oldld  or  d«ac?«iLdaat,  or  to  ft  lirotbe?  «r 
■l«t«r  of  tile  te«t«tor  not  to  lapse. 
Whenever  any  estate^  real  or  personal,  shall  be  devised  or  be- 
fii£^tlied  to  a  child  or  other  descendant  of  the  testator,  or  to  a 
brother  or  sister  of  the  testator^  and  such  legatee  or  deviaee  shall 
din  during  the  lifetime  of  the  to^j^talor,  leaving  a  child  nr  olher 
descendant  wbo  shall  sun^*ive  such  ti-stattir,  such  device  or  legacy 
Bhalt  not  lapse,  but  the  property  ^o  devist'd  nr  bequeathed  shall 
¥€st  in, the  surviving  child  or  otbtT  dcv^cendnut  of  the  legatee  or 
devisee,  as  if  snch  legatee  or  devisee  had  survived  the  testator  and 
bad  died  intestate.  (Amended  by  L.  1912,  cb,  3S4,  in  effect  May 
5,  1912.) 

II«rl^iitlom>     R,  S,,  p^rt  2,  cli.  (J,  TiU    1.  Art.  X  fS  52. 

I  30.  ReeeptloiL  of  wills   for   safe   keeping. 

The  clerk  of  every  eouu ty  in  this  state,  tlie  register  of  deeds  in  the 
city  and  county  of  New  York,  and  the  surrogate  of  every  county, 
vpcm  being  paid  the  fees  allowed  tberefor  by  law%  i^hall  receive  and 
deposit  in  their  offices  respectively,  any  hist  will  or  testament 
whii'h  any  pf^rsiuj  shall  delivrr  to  them  for  tliat  purpose,  and  shall 
give  a  written  receipt  therefor  to  the  persnn  depositing  the  same^ 

0«Hra#loa«     H-  B.,  Part  3,  eU.  7,  Tit.   3,  Art  7,  §  G7. 

I  31*  Se&UiLg  vad  tvdoi-sliig  wlllft  received  for  safe  keeplng- 

Siich  will  shall  be  inclosed  in  a  se^iled  wrapper,  sn  tliat  the  con- 
tells  thereof  cannot  be  read,  and  diall  Jjave  indorsed  thereon  the 
.mmie  of  the  testator,  his  place  of  re^iilcncr,  ?iTid  rfi|*feeA>jGffleii^C 
upd  year  when  delivered;  and  shall  imt.  on  ^my  pn  irxf  whatever,  bo 
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opened,  read  or  examiTied,  until  delivered  tci  b  peraoa  entitled  to  tha 
same,  as  hereinafter  directed, 
Dtrivationi     R,  g,^  Part  3,  cb,  T,  Ht.  3,  Art  7,  S  B&.       ' 

f  32«  Beliverr  of  wUls  recelTed  for  Bofft  keeplns* 

Such  will  shall  be  delivered  only, 

1.  To  the  testator  in  person;  or, 

2.  Upon  his  written  order,  dalj  proved' by  the  oath  of  a  subscribe 
ing  witness;  or, 

3.  After  his  death  to  the  persona  named  in  the  indorsement  on 
the  wrapper  of  such  will,  if  any  sncb  indorsement  be  made  thereon ; 
or, 

4.  If  there  be  no  anch  indorsement,  and  if  the  same  ahall  have 
been  deposited  with  any  other  officer  than  a  surrogate,  then  to  the 
surroj^ate  of  the  county. 

Derlvattoni     R.  S.,  Part  3,  ch.  7,  Tit.  3,  Art  7,  |  69. 

fl  33m  Opening  ^willa  received  liy  surrogate  for  »ftf e  keeping. 

If  such  will  shall  have  teen  deposited  with  a  surrogate,  or  ahall 
have  been  delivered  to  him  as  above  prescribed,  such  surrogate, 
after  the  death  of  the  testator,  shall  publicly  open  and  examine  the 
same,  and  make  known  the  contents  thereof,  and  shall  file  the  same 
in  his  office,  there  to  remain  until  it  shall  have  been  duly  proved, 
if  capable  of  proof,  and  then  to  be  delivered  to  the  person  entitled 
to  the  custody  thereof ;  or  until  required  by  the  authority  of  some 
competent  court  to  produce  the  same  in  such  court 

DeriTAtloni    R.  S.,  Part  8,  ch.  7,  Tit  8,  Art  7,  $  70. 

§  34*  BeTOoatloTi  and  eaneellatlon  of  written  wills. 

No  will  in  writing,  except  in  the  cases  hereinafter  mentioned, 
nor  any  part  thereof,  shall  be  revoked,  or  altered,  otherwise  than  by 
some  other  will  in  writing,  or  some  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed  with  the 
same  formalities  with  which  the  will  itself  was  required  by  law  to 
be  executed ;  or  unless  such  will  be  burnt,  torn,  canceled,  obliterated 
or  destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the 
same,  by  the  testator  himself,  or  by  another  person  in  his  presence, 
by  his  direction  and  consent ;  and  when  so  done  by  another  person, 
the  direction  and  consent  of  the  testator,  and  the  fact  of  such  injury 
or  destruction,  shall  be  proved  by  at  least  two  witnesses. 

DeriTationi    R.  s.,  Part  2,  ch.  6,  Tit  1,  Art  3,  S  42. 

§  35.  Revocation  by  marriage. 

If  after  making  any  will,  such  testator  marries,  and  the  husband 
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or  wife^  or  any  iaeua  of  such  marriage,  snrviv&i  tt©  tcetatofj  such 
will  shall  be  doemod  revoked  as  to  therUj  unleas  provision  shall 
have  been  made  for  them  by  some  aettlement,  or  thoy  shall  tie 
provided  for  in  the  will,  or  in  such  way  tnentioned  therein  as  to 
show  an  intentioD  not  to  make  such  provision;  and  such  surviving 
Jiushand  or  wife^  and  the  issue  of  such  marriage^  shall  be  entitled 
to  the  same  rights  in,  and  to  tho  an  me  atiar©  or  portif>n  of  the 
estate  of  said  testa tjDr  as  they  would  hiive  been,  if  such  will  had 
not  been  made.  No  evidence  to  rebut  such  presumption  of  revoca- , 
tion  shall  be  received,  except  as  hefein  provided.  (Amended  by 
L.  1919,  ch.  293,  in  effect  Sept.  1,  1919.)  * 
Derivation:    R,  S.,  Part  2,  ch.  6,  Tit.  1,  Art.  3,  §  43. 

§  36.  wm  of  uuiuunied  woman. 

(Repealed  by  L.  1919,  ok  293,  in  effect  Sept  1, 1919.) 

§  87.  Bomd  or  asreciaemt  to  coaiTey  property  derlaed  or  bequeathed 
not  a  revooation. 

A  bond,  agreement,  or  covenant,  made  for  a  valuable  considera- 
tion, by  a  testator,  to  convey  any  property  devised  or  bequeathed  in 
any  will  previously  made,  shall  not  be  deemed  a  revocation  of  such 
previous  devise  or  bequest,  either  at  law  or  in  equity;  but  such 
property  shall  pass  by  the  devise  or  bequest,  subject  to  the  same 
remedies  on  such  bond,  agreement  or  covenant,  for  a  specific  per- 
formance or  otherwise,  against  the  devisees  or  legatees,  as  might 
be  had  by  law  against  the  heirs  of  the  testator,  or  his  next  of  kin, 
if  (he  same  had  descended  to  them. 

DeriTmtio«i    R.  S.,  Part  2,  ch.  6,  Tit.  1,  Art.  3,  §  46. 

§  38.  Ckarco  €HF  iaenaiibraBee  aot  a  revoeatioii. 

A  charge  or  incumbrance  upon  any  real  or  personal  estate,  for 
the  purpose  of  securing  the  payment  of  money,  or  the  performance 
of  any  covenant,  shall  not  be  deemed  a  revocation  of  any  will  rela- 
ting to  the  same  estate,  previously  executed;  but  the  devises  and 
legacies  therein  contained,  shall  pass  and  take  effect,  subject  to  such 
charge  or  incumbrance. 

DerlTmtloas    R.  S.,  Part  2,  ch.  6,  Tit.  1,  Art.  3,  §  46. 

i  39.  CoBTeyaneOy  wlieii  aot  to  be  deemed  a  rerooatloii. 

A  conveyance,  settlement,  deed,  or  other  act  of  a  testator,  by 
which  his  estate  or  interest  in  property,  previously  devised  or 
bequeathed  by  him,  shall  be  altered,  but  not  wholly  divested,  shall 
not  be  deemed  a  revocation  of  the  devise  or  bequest  of  such  prop- 
erty; but  such  devise  or  bequest  shall  pass  to  the  devisee  or  legatee, 
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the  actual  estate  or  interest  of  the  testator^  which  would  otherwise 
descend  to  his  heira,  or  pass  to  his  next  of  kin ;  unless  in  the  in- 
strument hy  which  such  alteration  is  made,  the  intention  is 
declared^  that  it  shall  operate  as  a  revocation  of  such  previous 
devise  or  hequest. 
DeriTAtiont    R.  s..  Part  2,  ch.  6,  Tit  1,  Art.  3,  f  47. 

§  •M,  Conveyanoe,  when  to  be  deemed  a  verooatloii. 

But  if  the  provisions  of  the  instrument  by  which  such  alteration 
is  made,  are  wholly  inconsistent  with  the  terms  and  nature  of  such 
previous  devise  or  bequest,  such  instrument  shall  operate  as  a 
revocation  thereof,  unfess  such^  provisions  depend  on  a  condition 
or  contingency,  and  such  condition  be  not  performed,  or  such  con- 
tingency do  not  happen.  '  - 

DeriTationt    R.  s..  Part  2,  ch.  6,  Tit.  1,  Art  3,  §  48. 

§  41.  Caneelins  or  revooation  of  leoond  will  not  to  revive  first* 

If,  after  the  making  of  any  will,  the  testator  shall  duly  make 
and  execute  a  second  will,  the  destruction,  canceling  or  revocation 
of  such  second  will,  shall  not  revive  the  first  will,  unless  it  appear 
by  the  terms  of  such  revocation,  that  it  was  his  intention  to  revive 
and  give  effect  to  his  first  will;  or  unless  after  such  destructiou, 
canceling  or  revocation,  he  shall  duly  republish  his  first  will. 

DeriTatlont    R.  s..  Part  2,  ch.  6,  Tit.  1,  Art.  3,  §  63. 

§  42.  Beoord  of  willi  in  oonnty  elerk'i  ofilee* 

A  will  of  real  property,  which  has  been,  at  any  time,  either 
before  or  after  tjiis  chapter  takes  effect  duly  proved  in  the  supreme 
court,  or  the  court  of  chancery,  or  before  a  surrogate  of  the  state 
with  the  certificate  of  proof  thereof  annexed  thereto,  or  indorsed 
thereon,  or  an  exemplified  copy  thereof,  may  be  recorded  in  the 
office  of  the  clerk  or  the  register,  as  the  case  requires,  of  any  coui^ty 
in  the  state,-  in  the  same  manner  as  a  deed  of  real  property.  Where 
the  will  relates  to  real  property,  the  executor  or  administrator,  with 
the  will  annexed, '  must  cause  the  same,  or  an  exemplified  copy 
thereof,  to  be  so  recorded,  in  each  county  where  real  property  of 
the  testator  is  situated,  within  twenty  days  after  letters  are  issued 
to  him.  An  exemplification  of  the  record  of  such  a  will,  from  any 
surrogate's  or  other  office  where  the  same  has  been  so  recorded, 
either  before  or  after  this  chapter  takes  effect,  may  be  in  like 
manner  recorded  in  the  office  of  the  clerk  or  register  of  any  county. 
Such  a  record  or  exemplification,  or  an  exemplification  of  the  record 
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lliert'of,  mnBi  be  received  in  evidence^  a&  if  tlie  origiiml  will  vm^ 
prodon^ij  mu{  proved, 
iiierl«ttU<»af     Cfjde  CivU  Procedure,  f  2633. 

f  43*  CotULtjr  cle^k^t  Indes  «f  recorded  wdlli* 

ll[n>»  nxiortliiig  a  will  or  exemplificatiou,  as  prescribed  in  tli0 

tiur  seetioti,  th«t  clerk  or  register  mugt  index  it  in  the  same  books, 

tod  Bubstantially  in  the  game  tnamieT,  as  if  it  was  a  deed  recorded 

fn  liiiii  ofiice* 

UrHTAUoot    Code  Civil   ProwduT^,   I    26M*     For  remaioder   of  section. 
mt  Code  Civil  Procedure,  §  2634, 

f  44.  Recordliiff  will  proved  In  anotlieT  9t»ie  or  f^xfllga  eomiitrr. 
Where  real  property  isituated  within  this  atate,  or  an  ioterest 
tbcTEfin,  13  devised  or  tnade  Bubject  to  a  power  of  disposition  by  a 
will  duly  executed  in  conform  it  y  with  t\w  laws  of  this  atate,  of  a 
prhon  who  was  at  the  ttme  of  his,  or  her  dt^ath,  a  resident  else- 
where within  the  United  States,  or  in  n  foreign  countrjj  and  such 
will  has  been  admitted  to  probate  within  the  state  or  territory,  or 
foreign  countryj  where  tlic  deeetjent  ^o  resided^  and  is  iiled  or 
recorded  in  the  proper  office  as  prencrihed  by  the  laws  of  that 
srtalo  or  territory  or  foreign  country,  a  copy  of  such  will  or  of  the 
rcTord  *thereof  and  of  the  proofs  or  of  the  records  thereof^  or  if 
tie  proofs  are  not  on  file  or  recorded  in  t?iieh  office,  of  any  statement, 
OB  file  or  recorded  in  such  office,  of  thi^  substance  of  the  proofsj 
authenticated  as  prescribed  in  section  forty-fivr  of  this  chapter,  or 
if  no  proofs  and  no  statement  of  the  snbstaiice  of  the  proofs  be  on 
file  or  recorded  in  snch  office,  a  copy  of  such  will  or  of  the  record 
thereof  authenticated  as  pres^cribed  in  said  section  forty-five^  ac- 
eciinpgttied  by  a  certificate  that  no  proofs  or  atdtement  of  the  snV 
ftfancv  of  proof  of  such  will,  are  or  is  on  file  or  recorded  in  such 
office,  made  and  likewise  ant'Denticat<*d  n^  prescribed  in  said  si^ction 
ibrty-five,  may  be  recorded  in  the  otfice  of  the  surrogate  of  any 
Kiiiurv  in  this  state  where  such  r^nl  [iroperty  is  situated;  and  eueh 
pecf^rd  in  the  office  of  sucb  surro;rafc  or  au  r^xriiiplificd  ropy  thereof 
>Jioll  be  presumptive  evidence  of  such  will  and  of  the  execution 
ibrreof,  in  any  action  or  special  proceeding  relating  to  snch  real 
propert:^% 

O^HvAtlfiii]     C^e  Civjl  ProcMuip,  fi  2703,     Amended  bj  i.  190&,  ch.  240, 
i  13,  In  effect  April  22,  1909, 


t  45 


aiLotlier    state    or    f^^rfil^n 


Amtliettticfttioii    of    paperi    from 
COuntTj  f^r  Qie  in  this  state. 

JTo  entitle  a  copy  of  a  will  admitted  to  probate  or  ol*  letters 
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testamentary  or  of  letters  of  administration,  granted  in  any  other 
stiate  or  in  any  territory  of  the  United  States,  and  of  the  proofs  or 
of  any  statement  of  the  suhstanee  of  the  proofs  of  any  such  will, 
or  of  the  record  of  any  such  will,  letters,  proofs  or  statement,  to  be 
rrcorded  or  nsed  in  this  state  as  provided  in  article  seventh  of  title 
third  of  chapter  eighteenth  of  the  code  of  civil  procedure  or  in  sec- 
tion forty-four  of  this  chapter,  such  copy  must  be  authenticated  by 
the  Beal  of  the  court  or  officer  by  ivhich  or  whom  such  will  was  ad- 
mitted to  probate  or  such  letters  were  granted,  or  having  the  custody 
of  the  same  or  of  the  record  thereof,  and  the  signature  of  o  judge 
of  such  court  or  the  signature  of  such  officer  and  of  the  clerk  of 
such  court  or  officer  if  any ;  and  must  be  further  authenticated  by 
a  certificate  under  the  great  or  principal  seal  of  such  state  or  ter- 
ritory, and  the  signature  of  the  officer  who  has  the  custody  of  such 
seal,  to  the  effect  that  the  court  or  officer  by  which  or  whom  such 
will  was  admitted  to  probate  or  such  letters  were  granted,  was  duly 
authorized  by  the  laws  of  such  state  or  territory  to  admit  wills  to 
probate  or  to  grant  letters  testamentary  or  of  administration  and 
to  keep  the  same  and  records  thereof;  that  the  seal  of  such  court  or 
officer  affixed  to  such  copy  is  genuine,  and  that  the  officer  making 
such  certificate  under  such  seal  of  such  state  or  territory  verily 
believes  that  each  of  the  signatures  attesting  such  copy  is  genuine ; 
and  to  entitle  any  certificate  concerning  proofs  accompanying  the 
copy  of  the  will  or  of  the  record  so  authenticated,  to.be  recorded 
or  used  in  this  state,  as  provided  in  said  article  or  section,  such  cer- 
tificate must  be  under  the  seal  of  the  court  or  officer  by  which  or 
whom  such  will  was  admitted  to  probate,  or  having  the  custody  of 
tfuch  will  or  record,  and  the  signature  of  a  judge  or  the  clerk  of 
such  oourt,  or  the  signature  of  such  officer,  authenticated  by  a  cer- 
tificate under  such  great  or  principal  seal  of  such  state  or  territory, 
and  the  signature  of  the  officer  having  the  custody  thereof,  to  the 
effect  that  the  seal  of  the  court  or  officer  affixed  to  such  certificate 
concerning  proofs  is  genuine,  and  that  such  officer  making  such 
certificate  under  such  seal  of  such  state  or  territory,  verily  believes 
that  the  signature  to  such  certificate  concerning  proofs  is  genuine. 
To  entitle  a  copy  of  a  will  admitted  to  probate  or  of  letters  testa- 
mentary, or  of  letters  of  administration,  granted  in  a  foreign 
country,  and  of  the  proofs  or  of  any  statement  of  the  substance  of 
the  proofs  of  any  such  will,  or  of  the  record  of  any  such  will, 
letters,  proofs  or  statement,  to  be  recorded  or  used  in  this  state, 
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13  prnvided  in  fiaid  arlicle  or  section,  mich  copj  must  be  anJbcn* 

lieatid   in    Ihe  manner  prescribKl  by  Uie  laws  of  such   ftjrt  ign 

cotintij*,  and  mmt  be  further  authenticated  by  a  certificate  of  it 

jtidE^  of  a  court  of  record  or  by  the  chief  officer  of  the  department 

0f  justice  of  such  foreign  country  to  the  effect  that  such  authtntica- 

doo  is  in  eonfonnity  with  the  laws  of  such  foreign  country,  and 

Ihat  the  eonrt  or  officer  by  which  or  by  ^^hom  such  will  was  m  ad- 

mined  to  probnte,  or  such  letters  were  granted,  was  duly  authorized 

by  the  laws  of  suvh  foreigii  count ry  to  admit  wills  to  probate,  or  to 

grant  letters  testamentary  or  of  administration,  and  to  keep  the  saine 

and  records  thereof;  and  the  signature  and  official  character  of  such 

judge  or  court  of  record  or  of  such  chief  officer  of  the  department 

of  justice  shall  be  attested  by  a  consular  officer  of  the  United 

States^  resident  in  such  foreign  country,  under  the  seal  of  his  office; 

and  to  entitle  any  certificate  concerning  prcMjfg  accompanying  the 

copy  of  the  will  or  of  the  records  &o  authenticated,  to  be  used  and 

recorded  in  this  state,  as  provided  in  said  article  or  section,  such 

oertificate  concerning  the  proofs  must  be  similarly  authenticated 

and  attested, 

iM-rlvatlotti     Code  Civil  PrtM?edure,  %  2704,    AmeDiled  bf  L.  i&09,  eh.  SKJ, 
ill  ctTwt  September  h  190*** 

I  46*  Validity   of  pttroliase   notwliliatatidliii:   devlae. 

The  title  of  a  piirchuser  in  good  ffjith  and  for  a  valuable  con- 
fiideration^  from  the  heir  of  a  person  who  died  seized  of  real  prop- 
erty, shall  not  be  aflFected  by  a  devise  of  the  property  made  by  the 
latter,  unless  within  four  years  after  the  testator's  death,  the  will 
devising  the  same  is  either  admitted  to  probate  and  recorded  as  a 
will  of  real  property  in  the  office  of  the  surrogate  having  jurisdic- 
tion, or  established  by  the  final  judgment  of  a  court  of  competent 
jurisdiction  of  the  state,  in  an  acHon  brought  for  that  purpose* 
But  if,  at  the  tiroe  of  the  testator's  death,  the  devisee  is  either  within 
the  age  of  twenty-K)ne  years,  or  insane,  or  imprisoned  on  a  criminal 
choTge,  or  in  execution  upon  conviction  of  a  criminal  oiTcnse,  for  a 
term  less  than  for  life ;  or  without  the  state;  or,  if  the  will  was  con- 
i;ealed  by  one  or  more  of  the  heirs  of  the  testator,  the  limitation 
treated  by  this  section  docs  not  be^^in  until  after  the  expiration  of 
one  year  from  the  removal  of  >ucb  a  disability,  or  the  delivery  of 
the  will  to  the  devisee  or  his  representative,  or  to  the  proper  sur- 
rogate, 

ncrlTMifoni    Code  Civil  Procedure,  §  2G28. 
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* 

^  47.  Validit;^  and  effect  of  tefttAiaentarr  dlspoiltlDiu. 

The  validity  and  cifeet  of  a  teatamentarj  disposition  of  real 
property,  situated  within  the  state,  or  of  an  interest  in  real  prop- 
erty 50  situated,  wliicli  woidd  descend  to  the  heir  of  an  intestate, 
and  the  manner  in  which  such  property  or  such  an  interest  descends^ 
where  it  is  not  disposed  of  hy  will^  are  regulated  by  the  laws  of  the 
St  ate  J  without  regard  to  the  residence  of  the  decedent.  Except 
where  special  provision  is  other^vise  made  by  law^  the  validity  and 
efFect  of  a  testamentary  disposition  of  any  other  property  situated 
within  the  state,  and  the  ownership  and  disposition  of  such  property, 
where  it  is  not  disposed  of  by  will,  are  regulated  by  the  laws  of  the 
utate  or  country,  of  which  the  decedent  w;j9  a  resident,  at  the  time  of 
hia  death.  Whenever  a  decedent^  hoiii^  ^a  citizen  of  the  United 
States  or  a  citizen  or  a  subject  of  a  foreign  country,  wllierever  resi- 
dent, shall  have  declared  iu  his  will  and  testament  that  he  electa 
that  sueh  testamenttirj^  disposition  shall  be  construed  and  regulated 
by  the  laws  of  this  state,  the  validity  and  eff^^t  of  such  deposit ion.s 
shall  bo  determined  by  sueh  laws.     (Amended  by  L,  1911,  db,  2i4; 

L.  1918,  ch.  186,  in  effect  April  11,  1918.) 
Derivation:    Code  Civil  Procedure,  §  2094. 

§  4B,  Application  of  certain  sections  in  this  article. 

Section  t\\^enty-five  hundred  and  fourteen  of  the  code  of  civil 
procedure  is  applicable  to  the  provisions  of  seetiona  twenty-tlireo  to 
twpnty-fivOj  both  ineluaive,  and  sections  fo!l;y-two  to  forty-fieveiv 
both  inclusive,  of  this  chapter. 

Added  by  L.  1909,  rfi.  240,  §  16,  In  ©ffett  April  22,  ISHKJv 
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ARTICLE  3- 
DESCENT  AND  DISTRIBUTION. 

>BCTiON     80,  Definitions  and  mbc  of  tenns;  effect  of  artide. 
8L  General  rule  of  descent 
82*  Lineal  descendants  of  equal  degree. 
S3*  Lineal  descendants  of  unequal  d^rea. 
S4.  When  father  inlieritB, 

85,  When  mother  inherits, 

86.  When   colkteral   telntives  inherit  j   collateral  relativea  of 

equal  degree. 
8T.  BrotVieiB  and  siiiters  and  their  descendants, 

88.  Brothers  and  si  ate  re  of  father  and  mother  and  their  de* 

seem  dan  t3  and  f^randparenta. 

89.  Illegitimate  children, 

90.  Relatives  of  the  balf-hlood, 

91.  Relatives  of  huahand  or  wife. 

92.  Cases  not  hereinbefore  provided  for. 

93.  Posthumous  children  and  relalives*^       ^ 
M  Inheritanee,  sole  or  in  common. 

1^.  Alienism  of  anoeetor, 

96.  Advaneementa  of  real  and  personal  eat«t«a. 
X  97.  How  advant'^ment  udjuttted. 

98,  DistributiDt%  of  periion&l  property  of  decisdeot.       * 
S9.  Advancemcntft  of  per^ional  &fttatca. 

100.  EHatea  of  married  woin«n, 

101.  Liability  of  helrf*  and  ileviaee^  for  funeral  i^xpenaea  and  debt 

of  decedent.     [Ecpoaled.] 
I(E,  Liability  of  heir  or  devisee  not  affected  wbcro  will  tnakes  Bpedfic 
provision  for  payment  of  dtbt,     [repealed.] 

103.  Action  against  husband  for  debts  of  deceased  wife. 

104.  Application  of  certain  sections  in  this  articleL 

%  80.  DelLaitloiu  and  vae  of  terma;  effect  of  article. 

1.  Tbe  ttrm  ^*  real  property-'  as  used  in  tiiis  articlej  includes 
every  e^ate,  interest  and  right ^  legal  and  equitable,  in  lands, 
tenements  and  hereditaraents,  except  such  as  are  determined  or 
<>xling\]ished  by  the  death  of  an  intestate,  seized  or  poaacssed 
rlicrf^of,  or  in  any  manner  entitled  thereto;  leases  for  years,  estates 
for  the  life  of  another  person:  and  real  property  held  in  trust, 
not  devised  hy  the  heueficiary,  **  Inheritance^ "  means  real  prop- 
i*rty  as  herein  defined^  descended  according  to  t!ie  provisions  of 
this  article. 
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* 
2.  The  expressions  "  Wherp  the  inheritan(?e  shall  have  come  to 

the  intestate  on  the  part  of  thr  father  '*  or  ''  mother,"  as  the  caao 
mny  be,  include  every  ease  where  the  inheritance  shall  have  come 
to  the  intestate  hy  devisej  gift  or  descent  from  the  parent  referred 
to,  or  from  any  relative  of  the  hlood  of  such  parent. 

3-  When  in  this  article  a  person  is  descrihed  as  "  living,"  it 
jneans  living  at  the  time  of  the  death  of  the  intestate  from  whom 
the  descent  came ;  when  he  is  described  as  having  **  died,"  it  means 
that  he  died  before  such  intestate* 

4-  This  article  docs  not  affect  a  limitation  of  an  estate  hj  deed 
or  will,  or  tenancy  by  the  courtesy  or  dower, 

DrrlvalloDt    Eeal  Property  Lftw,  L.  1896,  ch,  547,  §  280. 
§  81.  Ctcneral  ml  8  of  devoent. 

The  real  property  of  a  person  who  dies  without  devising  the 
aame  shall  descend: 

1,  To  hia  lineal  descendants* 

2.  To  his  father. 

S.  To  his  mother;  and  4 

4*  To  his  collateral  relatiyea,  as  prescribed  in  the  following 
aeolions  of  this  article. 
Dert  rat  font     Reat  Property  Law,  L,  189G,  ch.  647,  S  281. 

§  82.  Xineol   detcendants   of   eqnal    de^e«« 

If  the  intestate  leave  descendants  in  the  direct  line  of  lineal 
descent,  all  of  equal  degree  of  consanguinity  to  him,  the  inheritance 
flhEill  descend  to  them  in  equal  parts  however  remote  from  him  th© 
common  degree  of  consanguinity  may  be, 

DerlTatlon:     Real  Prcfperty  Law^  L.  1896,  ch.  647,  $  282. 

&  63.  Iiinool  deic^Gitdasta  of  nmeqi&al  deevee. 

If  any  of  the  descendants  of  such  intestate  be  liring^  and  any  be 
dead,  the  inheritance  shall  descend  to  the  living,  and  the  descen- 
dant.s  of  the  dead,  so  that  each  living  descendant  shall  inherit  such 
share  as  would  have  descended  to  him  had  all  the  deaceiidants  in 
the  same  degree  of  eonganguinitj  ivho  shall  have  died  leaving  issue 
been  living;  and  so  that  issue  of  the  descendants  ivho  shall  havo 
died  shall  respectively  take  the  shares  which  their  ancestors  would 
have  received, 
DeriTatlom    Heal  Property  Law,  L.  1895,  et.  547,  §  283. 

^  84.  Wlien    tmther   lalieTita. 

If  the  intestate  die  without  lawful  descendants,  and  leave  a 
father,  the  inberitEnce  shall  go  to  Bnch  father,  unless  the  inheritance 
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to  tlic  mte^tfite  oq  the  part  of  his  mother,  and  elit  be  living ; 
if  alie  he  dead,  the  mheritaGce  descending  on  her  part  Bhall  go  to 
tbe  futhcT  for  life,  and  the  reversion  to  thc^  brothers  and  aLstcr^  of 
die  ioteatate  atid  their  descendants,  according  to  the  law  of  itiheri- 
tance  by  collateral  relatives  hereinafter  provided;  if  there  be  no 
gach  brothers  or  eisters  or  their  descendants  living^  such  inheritaiioe 
shall  ^kseend  to  the  father  in  fee. 
berlvKtioBi     Real  Property  Law,  L-  1806,  ch.  S47,  fi  284. 

i  85.  "Wlien  mother  inlierlti- 

If  the  intestate  die  without  descendants  and  leave  no  fatber,  or 
leaTu  B  father  not  entitled  to  take  the  inheritance  nnder  the  last 
laetioii,  and  leave  a  mother,  and  a  brother  or  sister,  or  the  deecen- 
daot  of  a  brother  or  sister,  the  inheritance  shall  descend  to  the 
mother  for  life,  and  the  reversion  to  such  brothers  and  sisters  of 
the  intestate  as  may  he  livingy  and  the  descendants  of  such  as  may 
be  dead,  aecording  to  the  same  law  of  inheritance  hereinafter  pro- 
vided. If  the  intestate  in  such  case  leave  no  brother  or  sister  or 
desee&dant  thereof,  the  inheritance  shall  descend  to  the  mother  in 
fee. 

D^rli^mfloiii     Beal  Property  Law,  L,  1890,  ph,  547,  I  285. 

^  BB^  Wliea    coU^terAl    r^lmtlvei    inheriti    ooUateral    i«lstlv«v    of 
r^  equal    decree^ 

"^tf  there  be  no  father  or  mother  capable  of  inheriting  the  estate, 
it  shall  descend  in  the  cases  hereinafter  speeified  to  the  collateral 
relatives  of  the  intestate;  and  if  there  be  several  such  relatives, 
all  of  equal  degree  of  consanguinity  to  tlie  intestate,  the  inheri- 
tance  shall  descend  to  them  in  equal  parts,  however  remote  from 
him  tlie  common  degree  of  eonsanguinity  may  be, 

OcrlTactoat    Real  Property  Law,  L.  ISDfi,  eh,  517,  §  236. 

{  B7p  Bmtkert    and    ctaters    and    their    deitcndants. 

If  all  the  brothers  and  sistera  of  the  intestate  b<i  living,  th*  in- 
heritance shall  descend  to  them;  if  any  of  them  be  living  and  any 
bo  dead,  to  the  brothers  and  sisters  living,  and  the  descendants,  in 
whatever  degree,  of  those  dead  ;  so  that  vnch  Uv'm^  brnther  or  sister 
glial]  inherit  such  share  as  would  have  descended  to  him  or  her  if 
all  the  brothers  and  sisters  of  the  intestate  who  shall  have  died, 
leaving  issue,  had  been  livini?,  and  sn  that  such  descendants  in  what- 
rver  degree  shall  collectively  inherit  the  share  which  tlieir  parent 
would  have  received  if  living;  and  the  same  rule  shall  prevail  as  to 
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all  direct  lineal  descendants  of  every  brother  aiid  sister  of  the  iiiteft- 
tate  whenever  such  descendants  are  of  unequal  degrees. 
Oerlv&tloni    Real  Property  Law,  L.  1896,  cb.  547 »  |  287. 

§  86.  Brotlie^s  and  Blitcrft  of  fatker  and  mat  her  and  their  detoeiLd^ 
aittfl    and    grandpareB^tv* 

If  there  be  no  heir  entitled  to  take,  under  either  of  the  preceding 
sections^  the  inLeritauee,  if  it  shall  have  come  to  the  intestate  on 
the  part  of  the  father,  shall  descend : 

1»  To  the  brothers  and  sisters  of  the  father  of  the  intestate  in 
equal  sbarcsj  if  all  be  living. 

2.  If  any  be  living,  and  any  shall  have  died,' leaving  issue,  to 
such  brothers  and  sisters  as  shall  be  living  and  to  the  descendants 
of  such  as  shall  have  died, 

3.  If  all  such  brothers  and  sistera  shall  have  died,  to  their  de* 
scendants. 

'  4.  If  there  be  no  snch  brothers  or  sisters  of  such  father,  nor  any 
t  descendants  of  such  brothers  or  sisters,  to  the  brothers  and  sisters 
of  the  mother  of  the  intestate,  nnd  to  the  descendants  of  such  as 
shall  have  died,  or  if  all  have  died,  to  their  descendants.  But,  if  ** 
the  inheritance  shall  have  come  to  the  intestate  on  the  part  of  his 
mother,  it  shall  descend  to  her  brothers  and  sisters  and  their  de- 
scendants; and  if  there  be  none,  to  the  brothers  and  sisters  of  the 
father  and  their  descendants,  in  the  manner  aforesaid.  If  the 
inheritance  has  not  come  to  the  intostntc  on  the  part  of  either  father 
or  mother^  it  shall  descend  to  the  brothers  and  sisters  both  of  the 
father  and  mother  of  the  intestate,  and  their  descendants  in  the 
^me  manner.  In  all  cases  mentioned  in  this  section  the  inherit- 
ance shall  descend  to  the  brothers  and  sisters  of  the  intestate's 
father  or  mother,  as  the  case  may  he,  or  to  their  descendants  in  like 
manner  as  if  they  had  been  the  brothers  and  sisters  of  the  intestate* 
5.  If  there  be  no  such  brothers  or  sisters  of  such  father  or 
mother^  nor  any  descendants  of  such  brothers  or  sisters,  the  in- 
heritance, if  it  shall  have  eome  to  the  intestate  on  the  part  of  bis 
father,  shall  descend  to  his  father's  parents,  then  living,  in  equal 
parts,  and  if  they  be  dead,  then  to  bia  mother's  parents^  then  living, 
in  equal  parts ;  but  if  the  inheritance  shall  have  come  to  the  intes- 
tate on  the  part  of  his  mother,  it  shall  descend  to  his  mother's 
parcTits,  then  living,  in  equal  parts,  and  if  they  he  dead,  to  his 
fa  therms  parents,  then  living,  in  equal  parts*     If  the  inheritance 
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bae  not  come  to  the  intestate  ou  the  pari  of  either  father  or  mother^ 

it  sAinti  descend  to  his  living  grandpa  rents  in  equal  parts, 

0eriT»«liBBi  Real  Property  Law,  L.  1890,  cb.  547,  |  288,  at  amended  hj 
U  1904,  ch.  10^,  I  J.  •       ' 

I  89.  Cle^tlmAte  oMldrsiL 

If  an  intestate  who  shall  have  been  niegitiniate  die  without  law- 
ful issue,  or  illegitimate  issue  entitled  to  take,  under  this  @eetioti^ 
the  inheritance  shall  descend  to  bis  inother;  if  she  be  dead^  to  his 
relatives  on  her  part,  as  if  he  had  been  legitimate.  If  a  woman  die 
withont  lawful  issue,  leaving  an  illegitimate  child,  the  inhtritanee 
iball  descend  to  him  as  if  he  were  legitimate*  In  any  other  case 
jllegitimate  children  or  relatives  shall  not  inherit* 
DcrtvAUam     R^aJ  Property  t.aw,  L.  1890,  clu  547,  5  289.        '        * 

I  &0.  B«Utlv<!s  of  t3L«  linlf-lilood. 

Kelatives  of  the  balf*blood  and  their  dcseendanta,  shall  inherit 
equally  with  those  of  the  whole  blood  aud  tlit^ir  deBcendants,  in  the 
aame  degrer,  unless  the  inheritutice  came  to  the  intestate  by  deaeenfj 
devise  or  gift  from  an  ancestor;  in  which  case  all  those  who  are  not 
of  the  blood  of  such  ancestor  s^hall  bt!  excluded  from  such  in- 
heritance. * 
C»«rivniloaa    Real  Property  Law,  L.  1890,  ch.  547,  fi  290. 

I  9 It  RelatiTei  of  husband  or  wife,  > 

When  tho  inheritance  ishuil  have  come  to  the  intestate  from  a 
deceased  husband  or  wife,  as  the  case  may  br,  and  there  be  no 
person  entitled  to  inherit  un^er  any  of  the  pn^ceding  sections,  then 
such  rea]  property  of  such  intestate  shall  deeeend  to  the  hcira  of 
such  deceased  hiiaband  or  wife,  as  the  ease  may  be,  and  the  persons 
entitled,  under  th^  provisions  of  this  section,  to  inherit  such  real 
property,  shall  be  deemed  to  be  the  heirs  of  snch  intestate* 

0»iT«tton<  Real  Property  Law,  L-  ISMl  vh.  547,  g  2<)afl,  as  added  by 
U  1901,  ch.  48L  S  L 

t  fi2.  Oases  not  lie^relnbefore  provided  for^ 

lu  all  cases  not  provided  for  by  the  preceding  sections  of  this 
article,  the  inheritance  shall  descend  according  to  the  conrse  of  the 
common  law. 
D«rlTfttloBi     Real  Property  Law,  L.  1S9C,  tOi.  547,  §  291- 

I  93*  Postliiaiioiu   olilldTeii   and  relatiTes* 

A  descendant  or  a  relative  of  the  intestate  begotten  before  his 
death,  but  born"  thereafter^  shall  inherit  in  the  same  manner  as  if 
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he  had  been  born  in  the  lifetime  of  the  intestate  and  had  eurvived 
him. 

DerlTAtlont    Real  Property  Law,  L,  1896,  ch.  HI,  §  292, 

§  94.  Inlkerltance,  aole  ot  in  oomittosw 

When  there  is  but  one  person  entitled  to  inherit,  he  shall  take 
and  hold  the  inheritance  solely;  when  an  inheritance  or  a  share  of 
an  inheritance  descends  to  several  persons  they  shall  take  as  tenants 
in  common,  in  proportion  to  their  respective  rights- 
DerlTbtloni     Real  Property  Law,  L,  ISSfi,  ch.  547,  S  293.  i. 

f  05.  Alienltfm   of  ancestor, 

A  person  capable  of  inheriting  mider  the  provisions  of  this 
article,  shall  not  be  precluded  from  such  inheritance  by  reason  of 
the  alienism  of  an  ancestor.  . 

l>«rlv*tloiii     Real  Property  Law,  L.  1896,  ch.  547,  5  294. 

(  Be,  Advmne«inent«  of  Teal  and  pevsoiial  eitatea. 

If  a  child  of  an  intestate  shall  have  been  advanced  by  him^  by 
settlement  or  portion^  real  or  personal  property,  the  value  thereof 
must  be  reckoned  for  the  porposea  of  descent  and  distribution  aa 
part  of  the  real  and  personal  property  of  the  intestate  descendible  to 
his  heirs  and  to  be  distributed  to  his  next  of  kin;  and  if  such  ad* 
vancement  be  equal  to  or  greater  than  the  amount  of  the  share 
which  such  child  would  be  entitled  to  receive  of  the  estate  of  the 
deceased,  such  child  and  bis  descendants  shall  not  share  in  the  estate 
of  the  intestate ;  but  if  it  be  less  than  such  share,  such  child  and  his 
descendants  shall  receive  so  much,  only,  of  the  personal  property^ 
and  inherit  so  much  only,  of  the  real  property,  of  the  intestate,  as 
shall  be  sufficient  to  make  all  the  shares  of  all  the  children  in  the 
whole  property,  including  the  advancement,  equal  The  value  of 
any  real  or  personal  property  so  advanced,  shall  be  deemed  to  be 
that,  if  any,  which  was  acknowledged  by  the  child  by  an  instru- 
ment in  writing;  otherwise  it  must  be  estimated  according  to  the 
worth  of  the  property  when  given.  Maintaining  or  educating  a 
child,  or  giving  him  money  without  a  view  to  a  portion  or  settle- 
ment in  life  is  not  an  advancement.  An  estate  or  interest  given  by 
a  parent  to  a  descendant  by  virtue  of  a  beneficial  power,  or  of  & 
power  in  trust  with  a  right  of  selection,  is  an  advancement 

Deplrmtloni     Real  Property  Law,  L.  ISSe,  ch.  647,  %  295. 

§  97.  How  ad-ranoemeiLt  adjnated. 

When  an  advancement  to  he  adjusted  consisted  of  real  property, 
the  adjustment  must  be  made  out  of  the  real  property  descendible 
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to  the  beif5«  Wheii  it  consisted  of  personal  property,  the  adjust- 
ment must  be  made  out  of  the  surplus  of  the  personal  property  to 
be  distributed  to  the  next  of  kin-  If  either  species  of  property  li 
tnsnffieieut  to  enable  the  adjustment  to  be  fully  madej  the  deficiency 
mu^t  be  adjusted  out  of  the  other, 

0«ri»tiotit     Real  Property  Uw,  L,  1S96,  ch.  541,  «  2M. 
§  08.  DlstTlliiitioii  of  p«rsii]iA]  property  of  d0v«4«iit. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal  prop- 
erty after  payment  of  debts;  and  if  bfe  left  a  will,  such  surplus, 
sfter  the  payment  of  debts  and  legacies,  if  not  bequeathed,  must  be 
distributed  to  his  widow,  children,  or  next  of  kin,  in  manner 
iollowing: 

1.  One- third  part  to  the  widow,  and  the  residue  in  equal  por- 
tions among  the  children,  and  such  persons  as  legally  represent  the 
children  if  any  of  them  have  died  before  the  deceased. 

2.  If  there  be  no  children,  nor  nny  lepal  representatives  of  them, 
then  one-half  of  the  whole  suq>lus  shall  be  allotted  to  the  widow, 
and  the  other  half  distributed  to  the  next  of  kin  of  the  deceased, 
<»ntitled  under  the  provisions  of  this  section, 

3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  Vfidow  $hall  be  entitled  to  the 
whole  surplus;  but  if  there  be  a  brother  or  sister,  nephew  or  niece, 
and  no  descendant  or  parent,  the  widow  shall  be  entitled  to  one-half 
of  the  surplus  as  above  provided,  and  to  the  whole  of  the  residue  if 
it  does  not  exceed  two  thousand  dollars;  if  the  residue  exceeds  that 
sum,  she  shall  receive  in  addition  to  the  one-half,  two  thousand 
dollars;  and  the  remainder  shall  be  distributed  to  the  brothers  and 
}«istera  and  their  representatives* 

4*  If  there  be  no  widow,  the  whole  surplus  shall  be  distributed 
equally  to  and  among  the  children,  and  such  as  legally  represent 
thein. 

5.  If  there  be  no  widow,  and  no  children,  and  no  represent ntives 
uf  a  childt  the  whole  surplus  shall  be  distributed  to  the  next  of  kin, 
in  equal  degree  to  the  deceaseiK  and  th^ir  U^s^al  representa^ 
fives;  and  if  all  the  brothers  and  sisters  of  tlie  intestate  be  living, 
the  whole  surplus  shall  be  disfribnted  to  them;  if  any  of  them  be 
liviug  and  any  be  dead,  to  the  brotliers  and  sisters  living,  and  the 
dtnicendants  in  whatever  de^me  of  those  dead  ;  so  that  to  each  living 
brother  or  sister  shall  be  distributed  such  share  as  would  have  been 
distributed  to  him  or  her  if  all  the  brothers  and  j?istrrs  of  the  intes* 
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fate  who  shall  haye  died  leaving  issue  liad  been  living,  and  so  ihmt 
there  shall  be  distributed  to  such  descendants  in  whatever  degree^ 
eoHectively,  the  shar^  which  their  parent  would  have  received  if 
living;  and  the  same  rule  shall  prevail  as  to  all  direct  lineal  de^ 
-ceiidants  of  every  brother  and  sister  of  the  intestate  whenever 
^iK'h  descendants  are  of  unequal  degrees, 

fi.  If  the  deceased  leave  no  children  and  no  representatives  of 
thern^  and  no  father,  and  leave  a  widow  and  a  mother,  the  half  not 
distributed  to  the  widow  shall  be  distributed  in  equal  shares  to  his 
mother  and  brothers  and  sisters,  or  the  representatives  of  such 
brothers  and  sisters;  and  i£  there  be  no  widow,  the  whole  surplus 
shall  be  distributed  in  like  manner  to  the  mother,  and  to  the 
brothers  and  sisters,  or  the  representatives  of  euch  brothers  and 
sisters. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descendant,  the 
father  shall  take  one-half  if  there  be  a  widow,  and  the  whole,  if 
there  be  no  widow,  .  -^ 

8.  If  the  deceased  leave  a  mother,  and  no  child,  descendant, 
father,  brother,  sister,  or  representative  of  a  brother  or  sister,  the 
mother,  if  there  be  a  widow,  shall  take  one-half  j  and  the  whole,  if 
there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother^  and  dd 
child,  or  descendant,  or  widow,  such  mother  shall  take  the  whole 

Oind  shall  be  entitled  to  letters  of  administration  in  exclusion  of  all 
other  persons.  If  the  mother  of  such  deceased  be  dead,  the  reb- 
tives  of  the  deceased  on  the  part  of  the  mother  shall  take  in  the 
same  manner  as  if  the  deceased  had  been  legitimate,  and  bo  en- 
titled to  letters  of  administration  in  the  same  order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  deceased, 
entitled  to  share  in  his  estate,  are  all  in  eqnal  degree  to  the  dcv 
ceased,  their  shares  shall  l)e  equal. 

11»  When  such  descendants  or  next  of  kin  are  of  unequal  degree 
of  kindred,  the  surplus  shall  be  apportioned  among  those  entitled 
thereto,  according  to  their  respective  stocks;  so  that  those  who 
take  in  their  own  rights  shall  receive  equal  shares,  and  those  who 
take  bj  representation  shall  receive  the  share  to  which  the  parent 
whom  they  represent,  if  living,  would  have  been  entitled, 

12.  No  representation  shall  be  admitted  among  collaterals  after 
brothers  and  sisters  descendants.     This  subdivision  shall  not  ap« 
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ply  to  the  estate  of  a  decedent  who  ahrtll  haTo  died  prior  to  May 
dgittecmth,  nineteen  hundrt?d  and  five. 

13,  Rela lives  of  the  half-blood  shall  take  equally  with  those  of 
the  whole  blood  in  the  tame  degree;  and  the  representatives  of 
snch  relative^  shall  take  in  the  same  manner  as  the  reprcsentativea 
of  the  whole  blood, 

14,  Descendants  and  next  of  kin  of  the  deceased,  begotten  beforo 
bin  death,  but  bom  thereafteF,  shall  take  in  the  same  manner  as  if 
I  bey  bad  been  born  in  the  lifetime  of  the  deceased,  and  bad  sur- 
vtv^d  him- 

15.  If  a  woman  die,  leaving  illegitimate  children,  and  no  law- 
Utl  issne^  sneb  children  inherit  her  personal  property  as  if  legit-* 
iniate. 

15-a*  If  there  be  no  husband  or  wife  siirviving  ahd  no  children, 
r^nd  no  representative^  of  a  ehild,  and  no  next  of  kin,  then  tho 
whole  anrplus  shall  be  allotted  to  a  surviving  child  of  the  husband 
or  wife  of  the  deceasc^d,  or  if  there  be  more  than  one,  it  8bali  he 
distributed  etjually  among  them,  (This  aiubdi vision  added  by  L. 
11)13,  ch.  489,  in  effect  May  14,  1013.) 

16.  If  there  be  no  husband  or  wife  surviving  and  no  children, 
and  no  representatives  of  a  ehihh  and  no  next  of  kin,  and  no  child 
or  children  of  the  husband  or  wife  of  the  deceaaedj  then  the  whole 
surplus  shall  }>e  distributed  equally  to  and  among  the  next  of  kin 
of  the  husband  or  wife  of  the  deceased,  i^k  the  ease  may  be,  and 
siieh  next  of  kin  shall  be  deemed  next  of  kin  rjf  the  decetiscd  for 
all  the  purposes  specified  in  this  arliele  or  in  chapter  eighteen  of 
the  code  of  civil  procedure;  but  sueli  surplus  shall  not,  and  ehall 
not  be  construed  to,  embrace  any  personal  property  except  such 
SB  was  received  by  the  deceased  from  such  husband  or  wife,  as 
iho  case  may  be,  by  win  or  by  virtue  of  the  laws  relutiug  to  the 
distribution  of  the  person  id  property  of  the  deceased  person* 
(Amended  by  L,  1913,  cb.  480,  in  effect  May  14,  11)13,) 

I>«riTlltJcii ;    Code  Civil  Procedure,  §  27:^2.    Second  Eentence  in  svibd.  12, 
i8  U  1905,  ch,  539,  5  2,  as  amended  by  U  1909,  cb.  240,  S  14.  in  effect 
April  22,  1009, 
I  99*  AdTAttiseitieiits  of  personal  ertatei. 

If  any  child  of  snch  deceased  person  have  beeii  advanced  by  the 
deceased,  by  settlement  or  portion  of  real  or  pergonal  properly,  Hie 
value  thereof  shall  be  ret:'koned  with  that,  part  of  the  eurplu^;  of  the 
pfirscnal  property,  which  remains  to  be  dislributo^J  among  rho  elill- 
dnen;  and  if  sueh  advaneemeut  he  equal  or  superior  to  the  ainoiua^ 
which,  aeeording  to  the  prf-ccdin^  scetion,  would  be  distribiued 
in  each  child j  as  hia  share  nf  such  surplus?  and  advaneeraent,  sueh 
child  and  his  descendants  shall  be  exeluiled  from  any  share  in  the 
dislrihntion  of  the  surphts.  If  sncb  advancement  be  not  equal  to 
iHeh  amount,  sneh  child,  or  his  dei^eendant!^,  shall  be  entitled  to 
fftCMsive  so  much  only,  as  h  sufficient  to  make  all  the  shares  of  all 
the  childreil,  in  sneh  surplus  and  advancement,  to  be  equal*  as  naar 
M^  can  he  e^timnted.    The  mnintainiuff  or  educat?ft'i!f,^1^VflPitfSlf^ 
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of  money  to  a  child;  without  a  Tiew  to  a  portion  or  settlement  iit 
life^  ?hall  not  be  deemed  an  advancement,  within  the  meaning  of 
this  section,  nor  shall  the  foregoing  provisions  of  this  section  apply 
in  any  case  where  there  is  any  real  property  of  the  intestate  to 
descend  to  his  heirs, 

n^vatioii:  Co  do  Cidi  Prooedur«j  9  «^T33,  For  remainder  of  section,  v/m 
Coda  avii  Procedure,  f  2733. 

§  too.  Estates  of  nutnied  womeiL 

He  provisions  of  this  article  respecting  the  distribution  of  prop- 
erty of  deceased  persons  apply  to  the  personal  property  of  deceased 
married  women.  The  husband  of  any  aueh  deceased  married 
woman  shall  be  entitled  to  the  same  distributive  share  in  the  per- 
sonal property  of  hia  wife  to  which  a  widow  is  entitled  in  the  per- 
flonal  property  of  her  husband  by  the  provisions  of  this  article  and 
no  mora     (Amended  by  L,  1919,  ch.  205,  in  effect  May  3,  1919.) 

JHiivation:    Gode  CivU  Procedure,  §  2734. 

§  101.  Liability  of  hdrt  and  deriaeei  for  funfital  cxpensea  and  debt  of  de> 
cedent. 

(Amended  by  L.  1919,  ch.  91;  repealed  and  re-enacted  as  §► 
176,  poet,  by  K  1920,  cK  919,  in  effect  April  15,  1921.) 
Herlvatloii:    Cbde  Civil  Preeedure,  g  1843, 

$  lOBL  Liability  of  belr  or  devisee  not  affected  vbere  will  maket  spedfle 
proYision  for  payment  of  de'bt 

(Repealed  and  re-enacted  as  §  192,  post,  by  I*  1920,  ch.  919,  in 
effect  April  15,  1921,) 
Beiwatioii:    Code  Civil  Procedure,  g  1859 

§  103.  Action  against  bnsband  for  debts  of  deceased  wife. 

If  a  surviving  husband  doea  not  take  out  letters  of  administratioa 
on  the  estate  of  his  deceased  wife,  he  is  presumed  to  have  assets 
in  his  hands  sufficient  to  satisfy  her  debts>  and  is  liable  therefor, 
A  husband  is  liable  as  administrator  for  the  debts  of  his  wife  only 
to  the  extent  of  the  assets  received  by  him.  If  he  dies  leaving  any 
asseta  of  his  wife  unadministered,  except  as  otherwise  provideil 
by  law,  they  pass  to  his  executors  or  administrators  as  part  of  hi» 
personal  property^  but  are  liable  for  her  debts  in  preference  to  the 
creditors  of  the  husband. 

Derivation;  Code  Civil  Procedure,  §  2660,  For  remainder  of  sect  ion »  mo 
Code  Civil  Procedure,  §  SGdO.  Amended  by  L.  19Q9,  cb.  2i0»  §  15,  in  oSeci 
April  £2,  1009. 
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I  10C  ApplicatioD  of  certain  afectioiid  in  tMs  AitkleE. 

SocLion  twetnty-five  himdred  and  fourteen  of  the  cod©  of  civil 
pKioediire  is  applicable  to  tlie  provisions  of  sections  ainety-eiglit  to 
one  huiidr^d}  both  inclusive,  and  section  one  huitdred  and  three,  of 
this  chapter.  (Added  bj  L.  1909,  ch.  240,  §  10,  in  effect  April 
22,  1909.) 
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ARTICLE  4.  _ 

EXECUTORS,    ADMINISTRATORS    AND    TESTAilENTARY    TRUSTEES. 

Section  110.  Sales  of  real  estate  by  executory  under  authority  of  wUl, 

111.  Investment  of  trust  funds*. 

112,  Exttulors  lie  &on  tort  abolislied. 

113»  Special  promise  to  answer  for  debt  of  testator  or  intestate. 
111.  Liability  of  executors  and  administrators  of  executors  and  a^- 

mmiHtrators. 
115,  Hight»  of  admini^ttratore  do  bonia  non. 
116*  Actions  npon  contract  by  and  a^ainist  executors.  ^ 

117.  Administrators  to  Vmve  Burne  right.'*  and  !iibi1itms  aa  executors. 
lis.  Actions  nf  treipass  by  ^xe<:^ut:ora  and  administrators. 

119.  Actions  of  tretipasfl  against  executors  and  adminii^trittora, 

120.  Actions  for  wrongSi  by  or  agaitust  ex*icntorB  and  administrators. 
131.  Action  or  proceeding  by  executor  of  executor. 

122.  Appraisal  of  cfitate  of  deceased  peri^on. 

§  110.  Salea  of  teal  estate  by  execi]toT3  undtr  authority  of  wiH 

Siilea  of  real  estate  situate  within  tho  state  of  New  York,  mado 
by  €xe<'iitors  iu  pursuance  of  an  authority  g^ivcn  by  any  last  will, 
rmlass  otherwise  directed  in  sneh  will,  may  be  public  or  private 
and  on  such  terms  aa  iu  the  opinion  of  the  exceutor  shall  be  most 

advantageous  to  those  iutereated  therein* 
Derivation:     L.  1SS3,  cli.  65,  §  1, 

§  IIL  Investment  of  tni::t  ftinda.    . 

An  executor,  administrator,  trustee  or  otiher  person  holding 
trust  funds  for  investment  may  invest  the  same  in  the  same  kind 
fif  securities  as  those  ]^i  which  savings  banks  of  this  state  are  by 
Inw  authorizDd  to  invest  tho  money  deposited  tJierein,  and  the  in- 
i^nmo  derived  tberefromj  and  in  bonds  und  mortgages  on  nnineum- 
bcred  leBl  property  in  this  stat?  worth  fifty  per  centum  more  than 
the  amount  loaned  thereon,  and  in  ^bares  or  parts  of  such  bonds 
Htid  mortgagesj  provided  that  any  share  or  part  of  sueh  bond  and- 
mortgage  so  held  shall  not  be  subordinate  to  qny  otiher  shares 
thereof  and  shall  ]mt  ho  aiihjeetj  >  nny  prior  interest  therciuj  and 
provided  further  that  bonds  aiid  mortgnges  in  parts  of  which  any 
iidnciary  may  invest  trust  funds  together  with  any  guaranties  of 
payment,  insurance  policies  and  t^^ber  instruments  and  evidences 
of  title  relating  thereto  shall  be  held  for  the  benefit  of  aucfh 
tiduciary  and  of  any  other  persons  interested  in  such  bonds  and 
mortgages  by  a  trust  company  f  /  title  guaranty  corporation  or- 
^auiKcd  under  the  laws  of  this  Btate,  and  that  a  certificate  setting 
forth  that  such  corporation  holds  such  instniments  for  the  benefit 
of  such  fiduciary  and  of  any  other  persona  wbo  may  hns  interested 
in  such  bond  and  mort^jre  among  whom  tbe  corporation  holding 
sucli  instniments  may  be  inelurlrd,  be  execiiterl  by  such  corporation 
and  delivered  to  eneh  person  who  bwomes  iutereated  in  such  bond 
.Mnd  mortgage.  Everv^  corporation  Issuing  any  such  certificfite 
shall  keep  a  record  in  proper  books  of  account  of  all  certificates 
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isemd  pursuant  to  tilie  foregoing  provisions.     An  executor,  nd- 

mniUmioTf  trustee  or  other  person  holding  tnist  funds  may  n^ 

quire  mch  personal  boncjs  or  giiaraiitjees  of  payment  to  accompany 

iDvQgtiiieDt'^  as  may  seem  prudent,  and  all  premiums  paid  on  sucji 

gtiMimtfTi^g  may  he  charged  to  or  paid  out  of  income^  providing  that 

inch  charge  or  payment  be  not  more  than  at  the  rate  of  one^ialf  of 

one  per  centum  per  annum  on  the  par  \'aIuo  of  such  investmentfl. 

But  no  trustee  ahall  purehaae  securities  hercumder  from  himself. 

(Amended  by  L.  19 18,  eh.  544,  in  ofFcx^t  May  8,  1918/) 

DfHvation:  h.  ieilT,  ch.  417,  §  9  pL,  aa  a  mended"  by  L.  1903.  ch.  295,  |  1, 
«fid  L.  1907,  ch.  €69,  |  L 

{  lis.  EjcecutorB  de  ion  tort  Abolialied. 

No  perion  shall  be  iiahlo  to  an  action  as  executor  of  his  own 
wroQg,  for  having  received,  taken  or  interfered  with,  the  property 
or  effects  of  a  deceased  person  ;  hut  shall  be  responsible  as  a  wrong- 
diXT  in  the  proper  action  to  the  executors,  or  gt^neral  or  speci^^l  ad- 
lainistratorSj  of  such  der:^easod  person,  for  tie  value  nf  any  propiTty 
tir  effijcta  so  taken  or  rcHjeived,  and  for  all  damages  caused  by  hia 
*c*is  *<>  *he  estate  of  tlie  deceased. 

D«rjr«ti<)n:     R,  S.,  Part  3,  rli.  8.  Tit.  3.  Art.  1,  §  17, 

I  11^>  Sped&l  pxomiae  to  answer  for  dsbt  of  testator  or  intestate. 

No  executor  or  adminitrtrator  shall  be  ohar^eable  upon  any 
ipecial  promise  to  answer  damages,  or  to  pny  the-  debts  of  tJie  tea- 
lator  or  intestate,  out  of  hia  own  eatitto,  uide-s  the  airi^f'ement  for 
that  purpose,  or  some  memoratifluni  or  note  thert*nf,  bt;  in  writings 
tnd  signed  by  such  executor  or  adminisfrator,  or  by  some  other 
peraon  by  him  thereunto  spwially  i^urth^rizf^d* 

I^flTLtation:     R.  S,,  Part  2,  ck  G,  Tit.  5.  §  I, 

I  114.  Liabilit7  of  executors  and  administratora  of  executors  and  admiois- 
tratora. 

The  executors  and  adminiBtratorg  of  every  p^^i^son,  who,  as  ex- 
et-ator,  either  of  right  or  in  his  own  wniti^,  or  as  admin sstry tor, 
shall  have  wasted  or  converted  tohlii*  nwu  usn,  :niv  gJMid.-i,  tdjattol% 
or  estate^  of  any  deceased  person,  sbull  be  rliar;L^e;i]]lc  in  I  he  same 
manner  as  their  testator  or  iiit<*i^tato  wuukl  have  bixm,  if  living* 

DeTi?atioii?s    R.  S.,  Part  2,  eh.  6,  Tit.  5.  %  fl. 

§  lU.  Righta  of  administratots  de  bonis  non. 

V^hen  admLnifltration  of  the  offec^ti^  of  a  rieeeased  person,  which 
siifllt  have  been  left  iniadministtTed  by  any  jirevious  executor  or 
ai^mtniBtratdr  of  the  same  Ci^tnte,  slinll  be  £rt';itito(l  to  miy  person, 
SQtJi  person  may  appeal  from  atiy  JTnli^nTH^Tit  obtained  agairtst  siuch 
previonii!  executor  or  administrator  of  the  H,imi*  estate,  or  ai^ainat 
til©  original  testator  or  intestate;  and  ^Imll  defend  any  appea]  from 
aay  such  judgment;  and  sb^jll  linvti  the  same  rein(*di**^,  in  ihc 
prosa^ution  or  defense  of  any  uctionj  by  or  aguini^t  such  pruvions 
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executors  or  administrators^  and  for  the  collectioii  and  enforcing  of 
any  judpncnt  obtained  hy  thero,  as  they  would  liave  by  law* 

iSerivatJioii:    R.  ri..  Part  3.  cli,  8,  Tit.  3,  Art.  1,  §  18- 

# 
S  116.  Actions  npoik  crautract  h^  and  «ealm«t  cxe«nitora« 

Actions  of  a^^count,  and  all  other  actions  upon  contract,  may  lie 
maintained  by  and  against  executors,  in  all  cases  in  which  the  aame 
might  hove  been  maintained,  by  or  against  their  respective  testatorSw 

DertvaUont     K  S.,  Part  2,  ch.  6,  Tit.  5,  fl  2. 

§   117<  AdminlstTatoTv    to    liave    lame    vlglitB    and    lia'btUtles    aa 
execatoTS^ 

Administrators  shall  have  actions  to  demand  and  recover  the 
debts  due  to  their  intestate,  and  the  personal  property  and  effects 
of  their  intestate;  and  shall  answer  and  be  accountable  to  others  to 
^hom  the  intestate  was  holden  or  bound,  in  the  same  maimer  as 
executors. 

Derivation  I     R,  S-,  Part  2,  ch.  6,  Tit  5,  fi  3. 
%  lis.  Actlovui  of  trespaBt  "bj  ezecators  and  adminlstratonu 

Executors  and  administrators  shall  have  actions  of  trespass 
against  any  person  who  shall  have  wasted,  destroyed,  taken  or 
carried  away,  or  converted  to  his  own  use,  the  goods  of  their  tes- 
tator or  intestate  in  his  lifetime*  They  may  also  maintain  actions 
for  trespass  committed  on  the  real  estate  of  the  deceased,  in  his 
lifetime. 

Dcriratloai     R,  S.,  Part  2,  ch.  6,  Tit  5,  I  4, 

{   119,  Actions   of  treipais   a^fainat  azeontoTS   and   adiainlstrato^a. 

Any  person,  or  his  personal  representatives,  shall  have  actiona 
of  trespass  against  the  executor  or  administrator  of  any  testator 
or  intestate,  who  in  his  lifetime  shall  have  wasted,  destroyed,  taken 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattels 
of  any  such  person,  or  committed  any  trespass  on  the  real  estate  of 
any  such  person. 

DerlTptloDi    R,  s.,  Part  2,  ch.  6,  Tit  5,  i  5. 

9   120.  Aotlona  for  wronKSf  bf  or  aealnst  oxeeators  and  Admlnl^* 

tratorv.  '^ 

For  wrongs  done  to  the  property,  rights  or  interests  of  another,  i 
for  which  an  action  might  be  maintained  against  the  wrong-doer, 
such  action  may  be  brought  by  the  person  injured,  or  after  his 
death,  by  his  executors  or  administrators,  against  such  wTongnloe?, 
and  after  his  death  against  his  executors  or  administrators,  in  the 
same  manner  and  with  the  like  effect,  in  all  respects,  as  actions 
founded  upon  contracts.  This  section  shall  not  extend  to  an  action 
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for  persoDal  mjuriesj  as  such  action  is  defined  in  section  thirty- 
thfee  hundred   and   forty^three  of  the  code  of  civil  procedure; 
except  that  nothing  herein  contained  shall  affeet  the  right  of  actLon 
ocwr  existing  to  recover  damages  for  injurips  resulting  in  death* 
AiSded  hy  L,  1909,  oh.  240,  S  16*    in  elfect  April  22,  1909. 

§  12 1.  Action  or  p7oe«editi|f  br  ezecutop  of  exeetitor* 

An  executor  of  an  executor  shall  have  no  authority  to  eominenoe 
or  mnintaiD  any  action  or  proceeding  relating  to  the  estate,  effects 
Of  rights  of  the  testator  of  the  first  executor,  or  to  take  any  charge 
nr  control  thereof,  as  such  executor. 

Added  by  L.  1900,  cb,  240,  §  16.    In  effect  April  22,  1900, 

§  12aEi.  AppPAisal  of  e*tat«  of  deceA^ed  peraon. 

Whenever  by  reason  of  the  provisions  of  any  law  of  this  state  it 
shall  become  necessary  to  appraise  in  whole  or  in  part  the  estate 
of  any  deceased  person,  the  person,^  whose  duty  it  shall  be  to  make 
such  appraisal  shall  value  the  real  estate  at  its  full  and  tnie  value, 
taking  into  consideration  actual  sales  of  neighboring  real  estate 
similarly  situated  during  the  year  immediately  preceding  the  date 
of  such  I  appraisal,  if  aoyj  and  they  shall  value  all  such  property, 
stocks,  bonds,  or  securities  as  are  custoramily  bought  or  sold  in  open 
markets  in  the  city  of  New  York  or  elsewhere,  for  the  day  on  which 
fiuch  appraisal  or  report  may  be  required,  by  ascertaining  the  range 
of  the  market  and  the  average  of  prices  as  thus  found,  running 
through  a  reasonable  period  of  time. 

DvrlTKiloni  L  1891,  ch.  34,  part  of  §  L  For  renin inder  of  seeHon,  Be© 
Gencrftl  Corporation  Law  and  Debtor  and  Creditor  Law.  Kenurab«red  bj 
L  1009,  cb.  240,  I  17. 
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(Article  Rdded  by  L,  1920,  ch-  919,  in  effect  April  15,  1921.) 

ACTION  POE  CAUfllNQ  DEATH  OP  DECEDENT. 

Bn^OiT  130.  Action  hy  executor  or  adimnifltrator  for  negligence  or  wrongftil 
act  or  default  caosm^  death  of  decedent. 
131*  Trial  and  burden  of  proof  of  contribatory  negligence- 

132.  Amount  of  retvjifery.  , 

133.  Diatribution  of  damages  reeoTered* 

134.  Next  of  Mu  defined. 

§  130>  Action  by  executor  or  admimiatratcr  for  negUgence  or  wrongful  act  or 
defftnlt  causing  death  of  decedent. 

The  executor  or  ailministrator  duly  appointed  in  this  states,  or 

in  an  J  other  state,  territory  or  district  of  thp  United  States,  or  in 

any  foreign  countiy,  of  a  decedent  who  has  left  liim  or  her*  but- 

viving  a  husband,  wife,  or  next  of  kin,  may  maintain  an  action  to 

recover  damages  for  a  wrongful  act,  neglect  or  default,  by  which 

the  decedent'^  death  was  censed,  against  a  natural  j^erson  who^  or 

a  eorporation  which,  would  have  been  liable  to  an  action  in  favor 

of  the  decedent  by  reason  thereof  if  death  had  not  ensued-     Such 

an  action  must  be  commenced  within  two  years  after  the  de<*ed- 

ent-9  death*    AYheai  ilie  husband,  wife  or  next  of  kin,  do  not  par^ 

ticipate  in  the  estate  of  drcedent,  under  a  will   appointing  an 

executorj  other  than  such  huahand,  wife  or  next  of  kin,  whf>  refuses 

to  bring  such  action j  then  such  husband,  wife  or  next  of  kin  sball 

b(*  entitled  to  have  an  adminiatrator  appointed  for  the  purpose  of 

pro^culing  such  action  for  their  benefit     (Added  by  L,  lS)20j  ch. 

010,  in  effect  April  15,  1021.) 
Deriratfon:    Code  of  Ovil  Procedure,  §  imz. 

§  131.  Trial  and  burden  of  proof  of  contributory  negjigeooei 

On  the  trial  of  an  action  to  recover  damages  for  causing  deatli 
the  contributory  negligence  of  the  person  killed  shall  be  a  defensei, 
to  be  pleaded  and  proven  by  the  defendant.     (Added  by  L.  1920, 

ch.  919,  in  effect  April  15,  1921.) 

Deriyation:   Code  of  Civil  Procedure,  §  841-b,  as  added  by  L.  1918»  c3l  d88. , 
This  section  has  been  duplicated  in  Ciyil  practice  act,  §  265. 

§  132.  Amonnt  of  recov«ry. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  Bum  as  the 
jury  upcn  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of 
fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems  to 
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be  a  fair  and  juBt  compeasation  for  the  pecuniary  injuriGs,  result- 

mg  from  the  decedent's  death,  to  the  persua  or  pc^rsons>  for  whose 

becii'Et  the  action  is  brought.     If  the  decedent  leaves  surviving  a 

fatheir  and  a  motlier,  the  death  of  such  fathtr  priar  to  the  verdict 

ahall  not  affect  the  amount  of  damages  rei^overable.     When  final 

judgm^it  for  the  plaintiff  is  rendered,  the  clerk  must  add  U)  tht? 

fiuin  &o  awarded,  intcTest  thereupon  from  the  decedent's  death,  and 

iDctndQ  it  in  the  judgment*     The  inquisition,  verdict,  report  or 

deeiMoa,  may  specify  the  day  from  which  interoat  is  to  be  com- 

puted ;  jS  it  omits  so  to  do,  tho  day  may  be  determined  by  the  clerk, 

upott  aflSdavita     (Added  by  L.  1920,  cb,  019,  in  effect  April  15, 

1921.) 
I>enTatiaii:    Ood«  of  Civil  Procedure,  §  1904, 

%  133^  XHstributiQii  of  dAmagea  recovered 

The  daniages  recovered  in  an  action,  as  prescribed  in  this  tr- 
ticle,  or  obtained  through  aettk^meiit  without  action,  are  exclu- 
sively for  the  ber^efit  of  the  decedent',^  husband  or  wife,  and  next- 
of  kin ;  and,  when  tliey  aro  collected,  they  must  be  distributed  bv- 
tho  plain  tiff  J  or  repre^^entative^  as  if  they  werr  unlK>queathed  as- 
i?ota,  left  in  hh  hands^  after  payment  of  all  de*ht^  and  expenses 
of  administration;  subject  however  to  the  following  proviaiona, 
to  mt: 

t.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or 
a  husband,  but  no  children,  the  daninges  recovered  shall  be  for  the 
flolo  benefit  of  such  wife  or  htn^baiid. 

2,  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue, 
but  leaves  a  mother,  and  a  father  who  hais  nbaudoued  him,  or  who 
haa  left  the  maintenance  and  support  of  tlitnr  child  to  tbr  mother, 
the  damages  or  recovery  shall  bo  for  the  S(dr  benefit  of  Rich  mother* 

3<  In  case  the  decedent  leaves  no  bu-hand  or  wife,  issue  or 
father,  or  having  left  a  father  entitled  to  reeov(*ry,  who  dies  prior 
to  the  recovery  or  verdiel,  thr  darnii2:cs  i>r  recovcrj^  shall  l>e  for 
tho  sole  benefit  of  tho  mother  if  then  living. 

The  reasonable  expenses  of  thr  net  ion,  or  settlement,  t\iB  rea- 
sonable funeral  expenses  of  the  dt?ct>d«  nt,  and  the  eominigsiuns  of 
the  plaintiff  or  representative,  npori  thr  re^^idue  may  hf  fix<'<l  by 
the  surrogato,  upon  notiee,  given  in  surli  n  Tnannrr  and  tu  riueh 
persons,  as  the  surrogate  fleeins  proper  or  upt>n  t]\v  judicial  ^ettlt*- 
mant  of  the  account  of  the  plain tifF»  or  representative,  and  m^y  be 
deducted  from  the  roeovery.  (Addod  bv  t.  1920^  ch.  D19,  in  effect 
April  15,  1921.) 
Derivation:    Code  of  CiTil  Procedure,  §  1903. 
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§  13C  Next  of  kin  defined. 

The  term  '*  next  of  kin/'  aa  used  in  the  IsBt  thr^  sectianB  of  this 
article  injcliides  all  thase  entitled  under  the  pFovisions  of  law  relat- 
j  ing  to  the  distribution  of  personal  property,  to  share  in  the  nnbe- 
queathed  assets  of  a  decedent,  after  payment  of  debts  and  ex- 
penses, othei"  than  a  surviving  husband  or  wife^  except  if  decedent 
leaves  nurviving  a  father  and  mother  but  no  widow^  child  or  de- 
scend ant,  it  shall  mean  both  the  father  and  the  mother*  (Added 
by  L.  1920,  eh,  919,  in  effect  April  15,  1921.) 
BeiiTatlaii:   Code  qf  Ci?il  Froceduie,  §§  1870,  1905. 
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ABTICLE  6, 

(Artido  added  by  h.  1920,  ch.  019,  m  effect  April  15,  1521.) 

ACTION    BY    OB    AGAINST    AN    EXECUTOR    OB    ABMINI3TEAT0R; 
PBACTIOE  EEGULATIONS. 


SBcmoif  140. 
141. 

142, 
143. 
144. 
145. 

ue. 

147. 

14S. 
149. 

150. 
151. 
152. 
1S3. 
154. 
155. 

156. 
157. 
153. 
150. 
160. 


EzceatOT  and  administrator;  buw  to  8U4J  or  bo  Bued. 

When    peraonol    and    fBprcacDtative    cauaas    of    action    maj   be 

joined. 
Separate  do^kota  and  executions. 

Kejc^IatioTiSp  when  some  of  the  exe^rutors  are  not  satnmoned. 
Evocators  who  ha^e  not  qualifli^d  not  neeossary  parties. 
When  action  not  to  abate  by  deatb. 

Action  upon  refusal  to  pay  legacy  or  distributive  share. 
Action  by  infant  for  legacy  or  distributive  share;   ^ardian't 

bond. 
When  action  barred  by  judfpnent  against  heir  or  de^tse& 
Decedent's    real    property    not    bound    by    judgment    against 

executor  or  administrator. 
Want  of  assets  not  to  bo  pleaded  by  executor  or  administrator* 
Xjeave  to  issue  execution  ajc:ain«t  executor  or  admiaistrator. 
How  leave  procured ;  order ;   and  contents  thereof. 
Security  before  grant  of  order. 
Eitecution  on  former  judgment. 
Action     against     executor     or     administrator    who     ha^    been 

superseded. 
Falae  pleading  by  executor  or  administrator. 
When  inventory  may  be  contradieted. 
Liability  for  uncollected   demands. 
The  last  two  sections  qualified. 
Foreign  executor  or  mlinjoistratoT  may  sue  or  be  sued. 


I  LiOL  ExecQtar  and  admloistratGr;   how  to  sue  or  he  sued. 

An  action  or  special  proceeding,  hfTeafter  commenced  by  an 
executor  or  admin iatrator,  upin  a  cause  of  action,  belonging  to 
him  In  his  repreaentative  capacity,  or  an  action  or  special  pro- 
ceeding, hereafter  comraoTiccd  against  him,  except-  where  it  ia 
brought  to  charge  him  personally,  niu^i  b^  broos-lit  bv  or  against 
liim  in  his  representative  capacity.  (Addtxi  by  L.  1920,  ch.  919, 
in  effect  April  15,  1991.) 
Derfratioti:    Code  of  Civil  Proeedure,  §  1814. 

I  141.  When  personal  and  Tepresentative  causes  of  action  may  be  joined. 

Aji  action  may  be  brought  ai^:viJist  nri  exoi*utifr  or  ailministTator, 
personally,  and  also  in  his  represeutativo  capacity,  in  either  of 
the  following  cases : 
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1-  Where  the  complain t  sets  forth  a  cause  of  action  against  him 
in  both  capacities^  or  states  facts,  which  render  it  uncertain  in 
which  capacity  the  cause  of  action  exists  againat  him* 

2-  Whero  the  complaint  sets  forth  two  or  more  causes  of  action 
against  the  defendant,  in  different  capacitiee,  all  of  which  grow 
out  of  the  same  transaction^  or  transaetiona  connected  with  the 
same  subject  of  action ;  do  not  require  different  places  or  modes  of 
trial ;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 

for  a  sum  of  money  must  distinctly  show  whether  it  is  awarded 

against  the  defendant  personally,  or  in  hia  representative  capacity. 

(Added  by  L,  1920,  cL  919,  in  effect  April  15,  1921,) 
DeTiv&tion:     Cod^  of  Civil  Procedure,  §   1S15. 

§  142.  S^parmte   dockets  and  ezecutioit& 

In  a  cage  specified  in  the  last  section,  or  where  costSy  to  he  col- 
lected out  of  the  indi\*idual  property  of  an  executor  or  adminis- 
trator, are  awarded  in  an  action  by  or  against  him  in  his  represen- 
tative capacity,  so  ranch  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and 
a  separate  execution  may  be  issued  thereupon,  aa  if  the  judgment 
t^ontained  no  award  against  him  in  hia  repreeentative  capacity. 

f  Added  by  L,  1920,  eh.  J>1D,  in  cffet^t  April  15,  192i:) 
DeriTation:    Code  of  Civil  Procedure^  §  1816. 

§  143.  Regulation?,  when  soiti^  of  tbe  execntoiB  are  not  munmoned. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  pei'son ;  and  thoso  who  are  first  served  with  procese, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  cannot  be  required  or  allowed, 
except  by  direction  of  the  court.  Judgment  in  favor  of  the  plaintiff 
may  be  entered,  and,  in  a  proper  case,  exi^cntion  may  be  issued 
against  all  the  defendants  as  if  all  had  appeared.  But  this  section 
does  not  affect  the  plaintiff's  right  to  bring  into  court  all  the  execu- 
tors or  administrators  who  are  parties,     (Added  by  L.  1930,  ch. 

I>19,  in  effect  April  15,  1921/) 
I>eri7»tioii:    Code  of  Civil  Procedure,  |  1817, 

g  144.  Executors  wlio  bave  Dot  qualified  not  Beceasaxy  putin. 

Ono  of  two  or  nii^ro  oxeentors  to  whom  letters  testamentary  have 
not  been  issued  is  not  a  net?tssary  party  to  an  action  or  special 
proccerling  in  favor  of  or  against  the  executors  in  their  repre- 
sentative capacity,     (Added  by  L,  1020,  ch.  910,  in  effect  April 

15.  1921,) 
Derivation:    Code  of  Civil  Proc^duro,  §  ISIS, 
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§  t4$.  When  action  not  to  AtNite  by  deatli. 

Wherf3  an  action  or  H|.»e(.:ial  proc-i^lfng  ia  autlmrued  or  directed 
hv  lawj  to  be  brought  by  or  in  the  uanio  of  an  exeeutor,  administra- 
lor  wr  a  person  appointed  by  a  6urrr)[^iitc%  afi  prt^'ribcd  by  law,  to 
dkpoee  of  the  real  property  of  a  decedentj  his  d»:fith  or  removal 
dvm  not  abate  the  action  or  apoeial  proceeding  j  but  the  sami*  may 
h&  continued  by  his  eiiecesaor,  wbo  must,  upon  his  applicatiowj  or 
that  of  a  party  interested,  be  substituted  for  that  purpose  by  thai 
<*rdpr  of  the  court,  a  copy  of  which  must  be  annexed  to  the  jiidg^ 
meijt-roil,  (Added  by  L-  1^20,  du  919,  in  effect  April  15,  1921,) 
IlenT«tic»ii:    Cbde  of  (Hvil  Procedure,  g§  766,  X828, 

§  146;.  Actifm  upon  refusal  to  p«7  Ifigtcy  df  distnbiitive  ska  re. 

If,  after  tho  expiration  of  one  yeiir  from  tlie  gr:intiug  of  letters 
testamentary  or  letters  of  administration,  an  executor  or  adminis- 
trator refuses^  upon  demand,  to  pay  a  legacy,  or  distributive  share^ 
fhe  person  entitled  thereto  may  maintain  aneb  an  action  againat 
bim^  as  the  case  requires.  But  fur  the  purpose  of  computing  the 
timer  within  which  such  an  action  must  bo  commenceti,  the  cause 
%*{  aciion  is  deemed  to  accrue,  when  the  executor's  or  admin  iatra- 
tor*a  account  is  judicially  settled,  and  nat  befora  (Added  by  L- 
11)20,  ck  919,  in  effect  April  15,  1921,) 

Dtd^atinn:    Code  of  Civil  Procedure,  §   1819, 

!  147.  Action  by  mfant  for  leg&cy  or  difltribuUve  ahare;    gUArdiAn't  bond. 

The  guardian  ad  litem  of  iui  infant,  in  whose  favor  an  action  ia 
brougbt;,  as  prescribed  in  the  last  scc^tion,  must,  unices  be  is  also 
the  general  guardian,  execute  and  file  with  the  clerk,  before  the 
commencement  of  the  action,  a  bond  to  the  infant,  vnth  at  least 
two  ittfficient  sureties,  in  a  pf  nalty  fixed  by  a  judg*?  uf  the  wurt, 
conditioned  that  the  guardian  will  duly  acrjmiit  to  the  infant,  when 
he  attains  full  age^  or,  in  ease  of  his  death,  to  his  personal  repre- 
sentatives,  for  all  money  or  pn>pcrt  v,  which  the  guardian  may  re- 
aeive,  by  reason  of  the  legacy  or  dLstributive  share.  (Added  by 
L  1920,  ch.  919,  in  effect  April  ir>,  192L) 
Derivation:    Code  of  Civil  Procedun%  §  ]820, 

§  148.  Wben  action  barred  by  judgment  against  heir  or  devisee, 

A  final  judgment  against  an  luAv  m-  devisee  bars  an  action 
against  the  extern  tor  or  admini^rr:itnr  of  the  ih^^rrient,  fnr  the*  same 
cause,  an4  every  other  n^mivly  to  enforce  payment  thcrerff  nut  of 
thf  decedent's  property,  unless  an  cxotMitinn  against  properfy  is- 
suefi  upon  the  judgment  hns  bren  nmiriieil  vvlnilly  or  pnrtly  nn- 
*«ati3fied^  or  sufficient  real  prnpcrtv  t^^i  snris^fy  tlie  judgment  hn^  not 
tlescexided,  or  been  de^^iaed,  to  the  judgment  debtor.     But,  if  the 
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judgment  was  recovered  for  a  debt  or  legacy,  expressly  charged 
ypon  the  estate  descended  or  deviaed,  the  bar  is  absolute,     (Added 
hy  U  1920,  ch,  919^  in  effect  April  15,  1921,) 
Derivation:    Code  of  Civil  Procedure,  §  1821, 

§  149,  Decedent's  real  property  not  bound  by  judgment  a^a^inst  executor  m 
administrator. 

Real  propertjj  which  belonged  to  a  decedent,  is  not  bound,  or 
in  an  J  wa^  affected,  by  a  judgment  against  his  cxix^utor  or  ad- 
ministrator, and  is  not  liable  to  be  sold  by  virtue  of  an  execution 
issued  upon  aoch  a  judgment,  unless  the  judgment  is  expressly 
made,  by  its  terma,  a  lien  upon  specific  real  property  therein  do- 
Bcribedy  or  expressly  directs  tb^  sale  thereof.  (Added  by  L.  1920^ 
cb.  919,  in  effect  April  ir;,  1921.) 

Derivation;    Code  of  Civil  Procednre,  §  1823- 

/  - 
3  150L  Want  of  assets  uot  to  be  pleaded  by  executor  or  adminiBtrator. 

In  an  action  against  an  executor  or  administrator,  in  his  rep^ 

resent  a  tivc  capacity,  wherein  the  complaint  demands  jud^gment  for 

a  sum  of  money,  the  existence,  sufficiency,  or  want  of  assets,  shall 

not;  be  pleaded  by  either  party ;  and  the  plaintiff's  right  of  recovery 

13  not  affected  thereby,  except  with  respect  to  the  costs  to  bo 

awarded,  as  prcsL-ribed  by  law.     A  judgment  in  such  an  action  is 

uot  evideEDce  of  assets  in  the  defendant's  baojds.     (Added  by  L. 

1920,  ch.  919,  in  effect  April  15,  lfl21,) 
Derivation;    Code  of  Ovil  Procedure,  g  1824, 

§  161.  Leave  to  issue  execution  against  ejtecutor  or  administrator* 

Except  as  provided  in  this  SLH^ition,  an  execution  shall  not  he  is- 
sued, upon  a  judgment  for  a  sum  of  money,  against  an  executor  or 
admin istratory  in  his  representative  capacity,  until  an  order  per- 
mi t ting  it  to  he  issue^rl  has  bec^n  made  by  the  surrogate  from  whoso 
court  the  letters  were  issued.  Such  an  order  must  5pf?eLEy  the 
sum  to  be  collected,  and  the  execution  must  be  indorsed  with  a 
direction  to  collect  that  sum.  If  a  judgment  l>e  jointly  against 
an  executor  or  administrator  in  his  representative  capacity  and 
one  or  more  other  parties,  execution  m,'3y  be  issued  tbrreon,  with- 
out such  order,  against  such  other  party  or  parties,  hut  it  must 
have  indorsed  thereon  a  direction  not  to  levy  against  any  property 
to  the  possession  of  which  such  executor  or  administrator  as  such 
is  or  may  be  entitled.     (Added  bv  L.  1030,  ck  919,  in  effect  April 

15,  1921.) 
]>«Eivation:    Code  of  Civil  Procedure^  §  laSS* 
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I  lit.  How  laftve  procttred;  (Ader;  and  contents  theieof. 

At  least  six  diija'  notice  of  the  applieation  far  au  order  specifier] 
in  the  last  section^  mugt  bo  personriJy  served  upon  tbc  executor 
or  adminiBtrator,  unless  it  appears  that  srndce  cannot  be  Bit  miid& 
with  due  diligence;  in  which  case  notice  innst  be  given  to  such  per- 
mm^  and  in  such  manner  as  the  surrogate  direct s,  by  an  order  to 
ehow  eanse  why  the  application  should  not  he  granted.  Wliere  it 
appears  that  the  assets^  after  payment  of  iill  sums  eliargeabl^ 
against  them  for  exp^^nses,  and  for  clalraa  cntitlrd  to  priarity  as 
against  tho  plaintiff,  are  not,  or  will  not  b:',  sufficient  to  pay  all 
the  dobte,  legacies  or  other  claims  of  the  class  to  which  the  plain- 
ItlTs  claim  belongs,  the  sum,  diret^ted  to  be  colkcted  by  the  pxecu* 
tion^  shall  not  exceed  the  plaintiff's  jusft  prt>p4jrtion  of  the  assets. 
In  that  caee,  one  or  moro  orders  may  be  afterwards  made  in  like 
manner,  and  one  or  more  axerutious  may  ho  aftf^nvards  issued, 
whenever  it  appears  that  th«?  sum  ilirected  to  he  collected  by  the 
first  execution  is  less  than  the  plaintiff's  just  prop>rtioii,  (Added 
by  K  1920,  ch.  919,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1826* 

§  153.  Secarity  before  graiit  of  order. 

WTiere  a  judgment  has  beti-u  rt^ndered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogute, 
befop©  granting  an  order  penniiting  an  execution  to  be  issued 
thereupon,  miiy,  and  in  a  proper  case  must,  require  the  applicant 
ti)  file  in  big  office  an  undertukini^  to  the  deft  mhuit,  in  such  a  ^um 
and  with  such  sui"etiee  as  the  ailrrogHtt*  dirr^rts,  tit  the  efTt^^t  that 
if,  after  coll  action  of  any  sum  of  mon(*y  Ity  vi  Ft  in*  of  ttie  execution, 
the  remaining  assets  are  not  sufficient  to  pay  all  sum?^  for  which 
tho  defendant  is  charge^ible  for  expenses,  c];ihfiH  ontit!iH)  tn  prior- 
ity as  against  the  applicant,  and  the  nthir  h  giH*i(  s  or  tlistrihiUivo 
Bharee,  of  the  class  to  which  thn  iipplic:int's  rlatni  l)clim|G:s,  the 
phiintiff  will  refund  to  tho  defendrtnt  ilm  mm  so  cnllecteri,  or  such 
ratable  part  thereof,  with  the  otlirr  h^nhf^s  or  repnsentatives  of 
tho  same  class,  as  is  ECcessary  to  ninlce  tip  the  d(i?ficiency.  (Added 
by  U  1920,  cK  919,  in  effect  Aiiril  iX  1021,) 

Dtrivation:    Code  of  Civil  PrO(?oduro,  g  1837. 
f  IS4,  Ezecntioa  on  fonner  judgm^Qt 

An  execution  may  he  i-sned,  in  the  luitne  of  an  executor  or  ad- 
ministrator, in  his  representative  c^ipjndty,  u|X)n  a  judgin'ut  re- 
covered by  any  person  who  pre(?c"lcfl  hint  iti  tlip  ii d mi nisit ration  of 
tht?  same  estate,  in  any  case  where  it  miirht  have  l>een  issued  in 
favor  of  tho  original  plaintiff,  and  wiihont  a  substitntioiip  (Added 
by  L.  1920,  ch.  919,  in  effect  April  iri.  1021.) 
^   Deiiv&ticin:    Code  of  Gvil  Procedure,  g  1S29. 
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§  155.  Action  against  exiecutoT  or  adminiBtrator  who  has  been  aupeiseded. 

If  an  executor  or  adminiiitrator  is  defendant  in  an  actian  or 

special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 

may,  in  a  projier  case,  proceed  therein  against  him,  to  charge  hini 

personailj;   but  a  judgment  or  other  determination^  therc^after 

rendered  or  mode  against  hinij  is  not  ef  any  force,  as  against  the 

estate  of  the  decedent,  or  a  persOB  succeeding  to  the  administration 

thereof.    (Addled  by  U  1920,  ch,  919,  in  effect  April  15,  1921,) 
Derivation  r    Code  olf  Civil  Procedure,  %  1S30. 

§  156.  false  pleadin£  by  executor  or  admlniatiator. 

An  executor  or  administrator  cannot  be  made  personally  liable 

to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  his 

having  made  a  false  allegation  in  pleading.     (Added  by  L,  1920, 

ch,  919,  in  effect  April  15,  1921.) 
Derivation:    Cade  of  OitiI  Frocedore,  §   1831. 

§  157*  When  inventor?  may  be  cotttiadicted. 

In  an  action  or  special  proceetling,  to  which  an  executor  or  ad- 
ministrator is  a  party,  Tvherein  the  question  whether  he  has  ad- 
ministered the  estate  of  the  decedent,  or  any  part  thereof,  is  in 
issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  asset^^  filetl 
by  him,  is  given  in  evidence,  either  party  may  rebut  the  same  by 
proof,  cither 

1_  That  any  property  was  oniitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value;  or 

2,  That  any  property  has  perished,  or  has  been  lost,  without 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly  solri 
by  him,  at  private  or  public  sale,  at  a  less  price  than  the  value 
so  rettirned ;  or  that,  since  the  return  of  the  inventory,  it  has  de- 
teriorated or  enhanced  in  value.     (Added  by  L.  1920,  ck  919,  in 

I'ffeet  April  15,  1921.) 
Derivation:    Cod?  of  Civil  Procedure,  g  1832. 

§  158.  LiabUfty  for  nncollected  demandaL 

In  such  an  action  or  spcx^ial  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  with  a  demand  or  right  of  action,  in- 
^■Inded  III  the  inventorv^,  unless  it  appears  that  the  s^ame  has  been 
rollocted,  or  Tnifi:ht  have  been  collected,  with  due  diligence.  (Added 

by  L.  1920,  ch.  919,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Proredurc,  §  1833* 

§  169.  The  last  two  sections  quaMed. 

The  hi«it  two  sect  ion  a  du  not  vary  any  rule  of  evidence  respect* 
in^  jiny  plnx^f,  which  an  execMitor  or  administrator  may  now  make. 
f  Added  by  K  1920,  eh/910  Jn  effect  April  15,  1921.) 
Derivation:   Code  of  Civil  Procedur<\  §  1834, 
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f  tOOi  Fareipi  executor  or  administifttor  nuy  aii&  or  be  sued. 

Au  executor  *jr  admiiiistrator  duly  appointed  in  any  other  states 
territory  or  diBtriet  of  the  Uuited  States  or  in  any  fareign  countiy 
nmy  sue  or  h©  sued  in  any  a>urt  in  this  statt^  in  his  capacitj^  of 
^a^Dcutor  or  aduiiniatraior  in  like  manner  and  under  like  restrio 
liona  aa  a  nonresident  may  sue  vt  bo  sued,  if,  M^ithin  twenty  days 
j^Wr  any  such  executor  or  administrator  ^ball  commence,  or  ap* 
pear  in,  any  action  or  prt)ceed]ug  in  any  couirt  in  this  state  or 
nitbin  twenty  day^  after  be  shall  bo  retjuired  or  dirtx-ted  by  sum- 
mona  or  otherwise  tb  appear  there  in,  thert>  shall  be  fileiJ  in  tiie 
effica  of  the  clerk  of  the  c^nirt,  in  whit  h  sui*h  miction  or  proceeding 
fihall  bo  brought  or  be  pending,  a  copy  nf  fiio  letters  tc^tamcntar)^  or 
letters  of  administration  issut^d  to  t^Ufb  fxifutor  or  administrator 
d  u  ly  authan  t  icatod  as  p  re  at?ri  h  eil  1  *y  sect  inn  f  n  rt  y-fi  v  o  of  this  ch  ap- 
ter;  in  default  whereof  all  prot*€*edin_ip^  in  such  actiou  or  proceed- 
ing may  be  stayed  until  such  duly  authenticated  c^opy  of  such  letters 
shall  bo  ao  filed.     (Added  by  l!  1920,  eh.  019,  in  effect  April  16^ 

1921.) 
Dertratloa:    Coda  of  €iYil  Procedure,  %  ISS^-k 
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ARTICLE  1, 

(Article  added  by  L.  1920,  eh.  919,  in  eiFcct  April  15,  1921.) 

ACTION  BY  CEEDITOB  AGAINST  DEBTOR'S  NEXT  OF  KIN, 
LEGATEE  OE  DEVIS£E. 

QSffnos  170.  Action    against   Icgnteca   and   others   to   enforce   liability   for 

decedent '^  debt. 
171i  Action  mny  ho  ''joint  or  several. 

172.  In  joint  act  ion  ^  recovery  to  bo  npportionod* 

173.  Eecovery  in  n  several  aetion. 

174.  Bequisites  tc  recovery  in  action  against  !cgateou 

175.  Recovery;  in  action  against  a  prrferrcd  legatee. 

176.  Liability   of  heirs  and  <3eviscca  for  debt  of  tie  cedent. 

177.  When  action  therefor  may  bo  brought  againat  heirs  and  dertseeb 

178.  EfFect  of  application  to  sell  real  property. 

179.  Action  muat  bo  joint. 

ISO*  Eeeovery  to  Ikj  apportioned, 

181.  Bequjsitoa  to  recovery  against  hoiiB- 

182.  Rcquialtea  to  T«!coveTy  jigainat  deviaeea. 

183.  Dednctiona  for  prior  rccoverica. 

184.  Complaint  to  deseribo  land  descended  or  devised 

185.  Judgment ;  when  to  be  satisfied  oat  of  real  property, 
,            186,  When  jadgrment  not  a  lien  on  real  property  aliened- 

187,  HoTV  judin^ent  taken,  when  real  property  aliened, 

188.  Clnssification  of  debts,  to  be  enforced  under  thia  artidft 

189.  Defense,  by  reeson  of  other  prior  or  oqnal  daima. 

190.  When  aach  fi  claim  is  paid. 

191,  Action  not  suspended  by  infancy, 

192.  Liability    of    heir    or    deviaoe   not    afFeeted    where   will    malcM 

specific  provision  for  payment  of  debt. 

193,  One  action,  where  samo  person  is  liable  m  different  eapaeitios. 

194,  Next  of  kin  defined, 

§  170.  Action  againat  legatees  and  othen  to  enforce  Ikhitity  fof  decedent's 
debt. 

An  action  may  be  maintainedj  03  prescribed  in  this  article, 
agaifist  the  surviving  husband  or  wife*  of  a  decodent,  and  the  next 
of  kin  o£  an  intestate,  or  the  next  of  kin  or  le|^-itoes  of  a  testator 
to  recover,  to  tha  extent  of  tha  asseta  paid  or  distributed  to  them, 
for  a  debt  of  the  decedentj  upon  which  an  action  might  have  hecn 
maintained^  against  tho  executor  or  administrator.  The  n^^lopt 
of  the  creditor  to  present,  hi^.  claim  to  the  executor  or  administra' 
tor,  within  the  time  prescribed  by  law  for  that  purpose^  does  not 
impair  his  right  to  nunntain  such  an  action.  (Added  by  L,  1920^ 
ch.  919.  iu  effect  Anril  15.  1951.^ 
DeiivEtioii:   Code  of  Civil  Procedure,  §  18ST- 
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f  171,  Acrtiofi  may  be  joljat  or  sevBivl. 

Au  actiooj  3pc€itieil  in  tbo  lii^t  section,  mnst  be  brougbtj  either 
pirttly  against  tho  surviving  husband  or  wift^^  and  all  the  legatees 
or  all  the  next  of  kin^  as  tbo  caao  may  be^  or  at  tho  plaintiff's  dec- 
tion^  against  on©  af  them  only-  But  wbci^  a  legacy  ia  received  by 
two  or  more  persons  jointly,  they  are  deemed  one  legatee,  witMa 
the  meaning  of  each  provision  of  this  artiele,  relating  to  legatees. 
(AcJdecI  by  L.  1920,  eb.  010,  in  pflFer*t  April  15,  1&21.) 
Defivation:    Code  of  dvil  Procedure,  I   1S33. 

%  173^  In  joint  action,  fBcoveiy  to  be  apportionett 

W  hero  a  joint  action  is  brouglit,  a.^  [>n.scril>cd  in  the  last  section ^ 
tho  wholj  sum,  which  the  plaintiff  h  entitleii  tk»  rci'ovcr,  must  bo 
fiippartinned  among  thd  defcndaiita,  in  prop*jrti»in  to  the  legacy 
or  distributive  share,  as  the  cu?D  may  be,  rec^eived  by  each  of  them ; 
and  thfi  final  judgment  must  awards  figeinst  each  defendant  separ- 
ately, tho  proportionate  sum  thus  ascertained,  Th(?  costs  of  tho 
actifTn,  if  the  phiintiff  ia  on  titled  t(>  r(f«ts,  mu-t  bo  apportioned  in 
like  manner ;  except  that  th::t  oxpi  n.ses  of  serving  the  summons  upon 
each  defendant  must  be  taxed  ai^ainst  him  only ;  and  one  sbc riff's 
fee,  for  rotuming  an  execution,  may  be*  taxed  against  each  de- 
fendant, against  whom  any  sum  is  awarded-  -  (Added  by  L,  1920, 
eh,  919,  in  effect  April  in,  1021/) 
PeriTatiom:    Ooda  of  (^vil  Prcx^duie,  S  ISSd. 

§  173;,  Recovery  In  a  sefvefal  dfbtiotL 

Where  an  action  is  brought  iigainst  tho  surviving  husband  or 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees,  the 
6um^  which  tho  plaintiff  is  en M tied  to  recover,  cannot  e^cceod  the 
snm  which  he  would  have  been  entitled  to  recover  from  the  same 
defendant,  in  an  action  brougbtj  as  pr Escribed  in  the  last  section. 
(Added  by  L.  1990,  eb,  010,  in  effe(?t  April  15,  1921.) 

DcrivaUon:    Ode  of  Civil  Procedure,   g   1840. 

S  174.  Reqitkiitct  to  recover  in  action  against  legatee. 

If  tho  action  ia  brought  ngninst  a  Ic^atet^,  or  against  all  tho 
legatees^  the  plaintiff  must  show,  either 

1.  Th:it  no  assets  were  dolivrred  hy  the  executor  or  adminia- 
trator  of  the  decedent,  to  tho  surviving  husband  or  wife,  or  next 
of  kin ;  or  ~ 

2.  That  the  valnc  of  assets,  so  delivered,  has  been  recovered  by 
some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  ndminis- 
tratiott  and  preferred  demands,  are  not  sufficient  to  satisfy  the  de* 
mand  of  the  plaintiff;  in  which  case,  he  ciin  ref^nvfT  ^nlv  for  the 
deficiency.    (Added  hv  L.  1050,  rb.  010.  in  effect  April  15,  1931.) 

DeTiFi^tion:    Oodo-of  Civil  Procedure,  %  1841, 
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§  175.  Secovery;  in  action  against  a  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  otbers,  an  action 

may  be  raaintained,  as  prescribed  in  the  last  five  sections^  against 
OHO  or  all  of  those  who  ure  equally  preferred^  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatee.  But  where  it 
is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaiutilf  must  ^how,  in  addition  to  the  matters,  witli 
respect  to  the  next  of  kin^  required  by  the  provisions  of  tjie  last 
section,  the  saiiio  matterSj  with  i^espect  to  each  legatee^  or  class 
of  legateeSj  to  whom  the  defendant  or  defendants  are  pref erred , 
(Added  by  L.  1020,  eh.  D19,  in  (■ffec't  April  15,  l&Sl/) 
DeriTation:    Code  of  Civil  Procedure,  §  1B42, 

§  17fiL  Liability  of  beirB  and  deviseea  for  debt  of  decedent. 

The  heirs  of  an  inte^^tate^  a^id  the  heirs  and  devisees  of  r.  testa- 
tor, are  respectively  liable  for  the  funeral  expeijaes  and  debts  of 
the  decedent,  arising  by  simple  contract,  or  by  specialty,  to  the  ex- 
tent  of  the  estate^  interest,  and  right  in  the  real  property,  which 
descended  to  them  from,  or  was  effectually  devised  to  them  by, 
the  decedent.     (Added  by  L.  1930,  eh.  919,  m  effect  April  15^ 

1921.) 
Dertvation:    Decedent  estate  law,^§  101, 

§  177.  Wbeit  action  therefoi  may  be  bron^bt  ag^inflt  beirs  and  drriBeea 

An  action  to  enforce  the  liability  declared  in  the  preceding  soo- 
tion,  cannot  be  maintained,  except  in  one  of  the  following  caeee: 

1.  Where  one  year  ha3  elapsed  since  the  death  of  the  decedent, 
and  no  letters  testamentary,  or  letters  of  administration,  npon  his 
estate^  have  been  panted  within  the  state. 

2.  Where  eighteen  mouths  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted^ 
within  the  stata     (Added  by  L.  1930,  ch,  019,  in  effect  April  15, 

1921.) 
Deiivation:    Code  of  Civil  Procedure,  g   1S44. 

§  178.  Effect  of  application  to  sell  real  property. 

Where  it  appears  that,  at  the  time  of  the  commencement  of  an 
action  to  enforce  the  liability  declared  in  secition  one  hundred  and 
seventy-six  of  this  chaptei*,  a  proceeding  for  the  judicial  settlement 
of  the  accounts  of  the  executor  or  administrator  of  decedent  in 
which  an  order  to  dispose  of  real  propei-ty  of  the  <]ecedent  for  the 
payiin'iit  of  his  debts  may  bo  made,  is  pending  in  a  snrrogate^B 
conrt,  having  jnrisdictionj  the  proceedings  in  the  action,  enbsequent 
to  the  complaint,  mu?t  be  stayed  by  the  courts  until  the  procccdiug 
13  disposed  of,  unless  the  plaintiff  elects  to*  discontinua  If  an  order 
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to  difipoee  of  real  property  13  gr4intc*J,  tlie  action  must  be  disiiiissodj 
unless  tbo  plaintiff  baa  alleged  iti  bis  complaint^  or  allcgc^^  tu  a 
guppIem^utal-Gomplainty  tbat  reail  property,  other  tbau  that  in* 
claded  in  tbo  decret\  dosceurled  or  was  devised  to  the  defendants^ 
If  the  plaintiff  elet^ts  to  proceed  nnder  siieh  an  allegation^  he  is 
0D titled  to  a  prrferenc©  in  paynient,  ant  of  thfj  real  property,  with 
respect  to  which  the  all^ation  is  made ;  but  he  cannot  shart^  as  a 
creditor,  in  tlie  diatribution  of  the  money,  arising  from  the  dis- 
posal oL  iho  i^eal  property,  describml  in  the  order,  and  the  jndg- 
nient  in  the  action  does  not  charge^  or  in  any  way  affect,  that 
pfoperty.  (Addfxl  by  L,  1020,  ih.  lun,  in  effe^ct  Aoril  15,  J 921.) 
D«riTatioi]:    Ccxle  of  Civil  Prot-edure,  §   1845. 

I  179.  Action  nm^t  be  joint 

An  action  against  la^ira  or  devisees,  brought  as  prescribed  in  the 
last  three  sections,  muat  be  brought  jointly  against  all  tht^  beir% 
to  whom  any  real  property  descended  from  the  def:redent,  or  jointly 
againat  all  the  devisees,  as  the*  ca^e  may  be.     (Added  by  L.  1920, 

ck  910,  in  effect  April  15,  1D21.) 
Derivation:    Code  of  Civil  P  rote  dure,   §  1846, 

I  180.  Eecovery  to  be  Apportio&ed. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to  re- 
CQver,  for  damages  and  cost.^  nnist  be  apportiono^l  among  all  the 
defendants,  in  proportion  to  tiie  yahic*  of  the  rcral  property  de- 
scended to  each  heir,  or  d€*vised  to  eacli  devisee,  as  the  case  may 
hBj  as  preeeribed  in  section  ono  bnndn  d  and  sc\^r  nry4wo  of  this 
chapter,  for  a  simibir  apportionincnt  nmon*^  legatees  or  next  of 
Mn,  in  proportion  to  the  assets  received  by  tbern.  The  final  judg- 
ment must,  in  like  maimer,  award  iiguinst  each  defendant  the  pro- 
portionate eum,  with  which  he  is  cbitrgeable^     (Added  by  L,  1920, 

di.  919,  in  effect  April  15,  1021.) 
DerivmtJOD:    Code  of  Civil  Procedure,  §   1S47.       ^ 

I  1§L  Heqiiiiitea   to  recovery  against  heir^ 

Where  the  action  is  brought;  a^iaini^t  ht^irs^  tho  plaintiff  must 
ahowj  either 

L  That  the  decedent' r;  assets,  if  iuiy.  wilhin  the  stak-  were  not 
suffitnent  to  pay  tho  plaintitf.^  dobt,  in  addition  to  the  expenses*  of 
administration,  and  debts  of  a  prior  rlass  1  i*r 

2.  That  the  plaintiff  has  been  ini;*hlc,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  firoccvdings  in  the  proper  ^nr- 
pogate'a  court,  and  by  action  ai]^ain^t  the  executor  or  administra- 
tor, and  against  the  surviviiig  husband  or  wife,  legatees,  and  nest 
of  kin. 
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The  executor's  or  administrator's  account,  as  rendered  to^  anS 
settled  by,  tbo  surrogate^  may  be  U9:d  as  preemptive  evidence  of 
nny  of  the  facts,  required  to  be  shown  by  this  asction.     (Added  by 
L,  1020,  eh,  91f),  in  rfTec^t  Apiil  15,  1D3L) 
Derivation;    Code  of  Civil   Procetlure.  g   134 S. 

§  1B2.  Rcquiaitea  to  recovery  a  gains  t  devisees. 

Where  tlie  action  is  brouglit  against  devisees,  the  plaintiff  mizHt 
shoWj  in  addition  to  the  matters  specified  in  the  last  section,  either 
tbitt  the  real  property  of  the  decedent,  which  desetuded  to  hia 
heirs,  was  not  sufficirnt  to  pay  the  plaintiff'i^  debt,  or  that  the 
pin  in  tiff  has  been  unable,  or  M^ill  he  unable,  with  due  diligence^  to 
collect  hi?^  debt  by  an  action  against  the  heirs,  (Added  by  L, 
1^20,  ck  9ia,  in  effect  April  15,^1931,) 
DeTivation:    C-ode  of  Civil  Procedure,  g  1349, 

§  ISS.  Heductlons  for  prior  lecoveties. 

Where  the  assets,  applicable  to  the  plaintiffs  debt,  were  sufficient 
to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected  from 
the  executor  or  administrator,  or  from  the  surviving  hu=hand  or 
wife*,  next  of  kin,  or  legatees,  the  plaintiff  can  recover  only  for  the 
residue,  remaining  unpaid  or  uncollected;  and  if  the  action  is 
against  devisees,  he  can  recover  only  for  the  residue,  which  the 
real  estate  descended,  or  the  amount  of  hia  recovery  against  the 
heirsj  is  insufficient  to  discharga     (Added  by  L  1920,  ch,  919, 

in  effect  April  15,  1921.)  I  . 

Derivation;    Code  of  Civil  Procedure,  §  1850p 

§  184,  Complaint  to  describe  land  descended  or  deviaed. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property^  descended  or  devised  to  the  defendant;  and  must  specify 
its  value.     (Added  by  L.  1920,  ch.  910,  in  effect  April  15,  19210 

Derivation:    Code  of  Civil  Procedure,  §  1S51, 

%  185.  Judgment;   when  to  be  satisfied  ont  of  real  property. 

If  it  appears  that  any  of  the  real  property,  which  descended  or 

was  devistxl  to  a  defendant,  had  not  been  aliened  by  him  at  the 

time, of  the  conimencement  of  *  the  action,  the  final  judgment  must 

direct  that    the  debt  of  the  plaintiff,  or  the  proportion  thereof 

wljit^h  he  13  entitled  to  recover  against  that  defendant,  be  collected 

^ut  of  that  real  property.     Such  a  judgment  is  preferred,  as  a 

Hen  upon  that  property,  to  a  jud^rment  obtained  ac^ainst  the  defend- 

ant,  for  his  individual  debt  or  df-mand,     (Added  by  L.  1920,  eh* 

919,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedute,  §  1853,  - 


Digitized  byVjOOQlC 


J 


Actios  by  C^ueditob^  Etc  8% 

f  tM  WtetL  judgment  not  a  Ikn  oo  real  property  aliened. 

But  a  judg^jiiciit,  retnicieii  a.n  pi'ijiicrib_J  iii  tiio  last  section,  tloe^ 
Ml  bmd^  and  tho  execution  thereupon  cannot;  in  any  wav  aiTcct^ 
tfae  title  of  a  purcba£erj  in  gooJ  faith  and  for  vain:?,  acqutrtxl  be- 
fore a  notice  of  tlie  pendency  i>f  the  action  is  filed,  or  final  jnJg- 
ment  is  entered^  and  the  jiul^nent-rL>ll  filed,  (Added  by  L,  1020, 
I  €k  919,  in  eifcot  April  15,  1021.) 

Demation:    €o4e  of  Civil  Pr&cedure,  %  1853, 

f  137.  How  judgment  takes,  wh^n  real  property  aUened 

If  it  appo'ira  that,  leitrj  the  ecinni.  nceraent  of  the  action,  or 
Jifterwards  and  befoi^  tho  filing  of  a^iotica  of  the  pendoi^ey  of  tho 
£3ftkin,  the  defendant  aliLncJ  the  riiil  property  d^scendetl  or  de- 
vised to  hiiD|  or  any  part  tbercN^f,  the  pIjintifF  may,  at  his  elwtion, 
*^ak&  a  final  judgment  aguinefe  him  for  the  valuo  of  the  property 
80  aliened,  or  so  mueh  thereof  a^  may  hn  i.c^rasary,  as  in  an  action 
for  the  defendant's  own  dcht.     (Added  by  L.  1920^  ch,  910,  in 

effect  April  15,  lO^l,) 
Dezi^atioii:    Code  of  Civil  Procedure,  §  ISS-I, 

§  19S.  Clas^cation  of  debts,  to  b^  enforced  under  thb  article. 

Where  the  surviving  hnshaiid  or  wife,  ntxt  of  kin,  legatees, 
heirs,  or  deviset^a,  are  liable  for  demands  against  the  decedent,  as 
proscribed  in  this  artiele,  tliey  must  give  prefei-encd  in  the  pay- 
ment thereof,  and  they  are  &'^  liable  th:  refor,  in  the  order  pre- 
scribed by  la\v^,  for  the  payment  of  ddita  hy  an  executor  or  admin- 
iatrator-  Preference  of  payment  cannot  bo  given  to  a  dnnand, 
over  another  of  the  same  clas-^,  except  wliere  a  similar  prcfcTCnce 
by  an  executor  or  administrator  is  albnved  hy  law-  The  com- 
mencement of  an  action,  under  any  provision  of  thi^  articl?,  does 
not  entitle  tie  plaintiff's  demand  t^  preference  over  another  of 
the  same  elasSj  except  as  otlierwiae  »pt;cially  prescribed  by  law, 
fAddetl  by  I,.  1^20,  ch.  fllO,  in  effect  April  15,  1921.) 
Dertratiozi:    Cbde  of  Civil  Proct^dnrc*,  %   1S55, 

{  IS9,  Defense^  by  reaaon  of  other  prior  or  equal  claima, 

WTiero  it  appears,  in  an  action  bri^ngh:;  aa  prescribed  in  thia 
article,  that  there  arc  nnsati-fiel  den^inds  ag^iirst  ilio  den  dent's 
.  estate^  of  a  class  prior  to  that  of  th<'  plnintlff*^  demand^  the  defend- 
ant h  entitled  to  judgment,  if  tlie  vmIu^  of  the  property,  which  waa 
received,  devised,  or  inherited,  ^s  the  ea^p-  mtiy  he,  by  the  class 
to  which  he  belongs,  do?9  not  excE'od  thi*  anion nt  nf  the  valid  de- 
mands of  a  prior  clas3.  Tf  it  exceeds  fhe  amount  of  those  demands, 
the  jndgment  against  fhe  dpfmfhmf  cannot  exceed  such  a  prnpor- 
tioB  of  the  plaintiff's  demand,  as  the  total  amount  of  the  valid 
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demauda  of  his  class  baars  to  the  excess,     (Added  by  L<  1920,  ch, 
919,  Iii  effect  April  15,  1921,) 
Denvation:    Code  of  Civil  Procedure,  g  1S56, 

§  1^.  When  such  a  claim  is  paid. 

VVbero  a  defendant,  or  a  person  belonging  to  hia  elasa,  has  paid 
a  demand  against  the  de<^edcnt'3  estate^  of  a  class  prior  to  tliat  of 
the  plain titf'fl  demand,  or  has  paid  a  demand  of  the  aame  elasB, 
the  amount  of  the  demand  ao  paid  must  be  estimatedj  in  ascertain- 
ing tlie  amount  to  bo  recovered,  as  if  it  Avas  outstanding  and  ujj- 

pai(K     (Added  by  L.  1920^  ch.  919,  in  effect  April  15,  1921.) 
BeriTation:    Cbde'of  Civil  Frm^Rdure,  §  1857, 

§  l&l.  Action  not  suspended  by  infancy. 

All  action  agiiinst  heirs  or  dt^vi^ees,  brought  as  prescribed  in  this 
article,  is  not  delayed,  nor  is  the  reinedy  of  the  plaintiff  suspended, 
by  reason  of  the  infancy  of  any  of  the  parties ;  except  that  an 
execution  shall  not  be  issued  against  an  infant  heir  or  devisee,  un- 
til the  expiration  of  one  year\after  final  judgment  is  rendered, 
and  the  judgment-roll  filed,  (Added  by  L,  1920,  eh,  919,  in  effect 
April  15,  1921.) 
DerlTOtion:    Code  of  Civil  Procedure,  §  1858, 

§  ld&  Liability   of  beir   or   devisee   not   affected   where  will  ntak^  apedfic 
provision  for  payment  of  debt 

This  articlo  does  not  affect  tho  liability  of  an  heir  or  devisee, 
for  a  debt-  of  a  testator,  where  the  n-ill  expressly  charges  the  debt 
exclusively  upon  the  real  property  descend f>d  or  devised,  or  makes 
it  payable  exclusively  by  the  heir  or  devisee,  or  out  of  the  real 
property  descended  or  devised,  before  resorting  to  the  personal 
property,  or  to  any  other  real  property  dcacended  or  devised* 
(Added  by  L.  1920^  ch,  919,  in  effect  April  15,  1921.)  ' 
Derivation:    Decedent  estate  taw,  §  102. 

I  193.  One  action,  wbere  lame  person  is  liaNe  in  different  capacities. 

Where  a  person,  who  takes  real  property  of  a  decctbnt  by  deviaci, 
and  also  by  descent;  or  who  t^kea  personal  property  as  next  of 
kin,  and  also  as  lei^tee;  or  who  taka^  both  real  and  personal  prop- 
€frty  in  either  capacity;  or  who  is  executor  or  administrator,  and 
also  takes  in  either  of  the  before  mentioned  capacities;  would  be 
liable  in  one  capacity,  for  a  demand  aiiain?it  the  decedent^  after  the 
exhaustion  of  the  remedy  against  him  in  another  capacity;  the 
plaintiff,  in  any  action  to  cliarflfo  him,  which  can  be  maintained, 
without  joining  with  him  any  nther  person,  except  a  person  whr^e 
liability  is  in  all  reppects  tlie  same,  may  rcvovpir  any  sum,  for 
^hich  he  is  Mable^  although  the  remedy  against  him  in  another 
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^■p^itj  was  not  exhausted.  But  ibia  section  doe^  not  iticrease 
the  huiHj  which  the  plaintiff  is  i^ntitled  to  recou^r  against  him,  in 
the  capacity  in  which  ho  i^  actually  Iial>lei  nor  does  it  charge  a 
defi^idant  individuall}^,  whu  is  liable  only  iti  a  representative 
capacity.  (Added  byX,  1920,  ch.  919,  in  effeot  April  15,  1921,) 
IitarivAtiOQ:    Code  of  CWil  PrcwMjdurc^  §  I860. 

$  IH.  Hext  of  kin  defined. 

The  tt  rm  "'  next  of  kin/'  us  used  in  this  articlej  indndes  all 
llio6<?  entitlefl,  under  the  provi^ious  of  law  relating  to  the  distrihu- 
tiijii  of  personal  property,  to  slmro  in  tho  unbt^ueathed  assets  of  a 
dceodent,  aftor  ^;jTnent  of  dehta  and  expenses,  other  than  a  sur* 
viviDg  husband  or  wife.     (Added  by  L,  1930,  ch,  919,  in  effect 

April  15,  1921,) 
DeiJTatioii:   Code  pf  Civil  Pio«eduie,  §  1870,  — 
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ARTICXE  8. 

ACTION  TO  ESTABLISH  A  WILL  OR  CONSTSUB  A  DEVISE: 

I 
(Article  added  by  L.  1920,  ch.  919,  in  effect  April  15,  192L) 

Section  200,  When  action  to  establish  p,  will  may  be  brought. 

201.  Judgment,  that  will  be  established. 

20S-  Judgment  admitting  the  will  to  probate. 

203.  Con  ten  ta  of  judgment;  surrogate's  duty. 

204.  Proof  of  lost  will  in  certain  easea. 

205.  Action  to  dctemiiiio  validity,  conatniction  or  offdOt  of  d&nt^^ 

206.  RetToepective  effect  of  this  article, 

§  SOO.  When  action  to  establish  a  will  may  be  brought. 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  tbe  establishment  thereof, 
in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  bothj  has  been 
executedj  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  lawa  of  the  state,  be  admitted  to  probate  in  a 
surrogate's  court;  but  the  original  will  is  in  another  stato  op 
countrvj  under  such  circumstances,  that  it  cannot  be  obtained  for 
that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or  design, 
before  it  was  duly  proved  and  recorded  within  the  state. 

2,  Where  a  will  of  personal  pmperty  made  by  a  person,  who 
residfd  without  the  state,  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  he^n  duly  executedj  according  to  tho 
lawa  of  the  state  or  country  in  which  it  was  executed,  or  in  which 
the  tes^tator  resided  at  the  time  of  his  dcnth,  and  the  case  ia  not 
one,  where  the  will  can  bo  adniitte^l  to  probate  in  a  surrogate'a 
court,  under  the  laws  of  the  state,     (Added  by  L,  1920,  ch.  919, 

in  effect  April  15,  1921.1 

Derivation:    Code  of  CiTil  Procedure,  §1861. 

-  <■ 

§  201.  Judgment,  that  wHl  be  established. 

If,  in  such  an  action,  the  facts  necessary  to  establish  tn©  validity 
of  the  will,  as  prescribed  in  the  laet  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will  ac- 
cordingly. But  where  tbe  will  of  a  person,  who  was  a  resident  of 
the  state  at  the  time  of  his  death,  is  established  as  prescribed  in 
the  last  section,  the  judgement  establishing  it  does  not  affect  tbe  con- 
stniction  or  validity  of  any  provision  contained  therein;  and  such 
a  question  arising  with  respect  to  any  provision,  must  be  deter- 
mined in  the  flame  ajction,  or  in  another  action  or  a  special  pro- 


Digitized  byVjOOQlC 


Aonoif  TO  EsTABi^isii  A  WiLL,  Eto.  lS6t 

eeedmg,  as  the  case  requires,  as  if  the  will  was  executed  within 
the  gtata     (Mded  by  U  1020,  t-h.  DID,  in  effect  April  15,  1921.) 
Bcfivatioii:    Code  of  Civil  PrtKK^tJure,  §  1863,  \         ' 

$  tOS>  Judgment  admitting  the  will  to  probate. 

Where  the  parties  to  the  action^  wlio  have  appeared  or  have  been 
dtjy  samiDoned,  inchide  all  tlie  persons  %vlio  won! J  be  necossafy 
parlies  to  a  special  proeet^dii]^,  in  a  surrogate's  ctmrt,  far  the  pro* 
bate  of  the  same  will  and  the  granbnf  lettera  thereupon,  if  the  cir- 
c&tmgtanecs  were  such  that  it  could  have  hen  prove*  I  in  a  enrro- 
gsite's  eourt;  the  final  judgiiieiitj  rcTulcrod  as  prescribed  in  the' 
last  sect  ion  J  must  dii*eet,  that  an  exemplified  copy  thereof  be  trans- 
mitted to  the  surroffate  havinp  jurisElictinii,  and  be  recorded  in  his 
office;  and  that  letters  testamentary,  or  letters  of  administration 
with  the  will  amiexed,  be  issued  thereupon  frrtm  his  court^  in  the 
same  manner,  and  with  like  efftnt,  as  upon  a  will  dnly  proved  in 
that  court-  (Added  by  L.  3  02O,  eh.  DID,  in  effect  April  15^ 
1321.) 
J>ernratiAi:    Oodo  of  Civil  Trocedure,  §  lBfi3. 

}  £03.  Contents  of  judgment;  Burrogate's  duty. 

A  copy  of  the  will  ^u  esfal'lisln  d,  nr,  if  it  is  loBt  or  destroyed^ 
the  substance  thereof  miL^t  he  iricurporated  into  a  final  jiulirment, 
rendered  as  prescribed  in  the  hist  s«^f*tifin;  itntl  thr^  KTirro^ate  must 
record  the  5ame,  and  i^aiio  letters  tlun'opou,  a^  directed  in  the 

jftd-ment.    (Added  bv  L.  ^^2(K  eli,  fMD,  in  effect  April  16,  lD2i;) 
Berivatlonr    Code  of  CivU  Pr oc cd  a ri?.  $  iKfU. 

§  304.  Proof  of  la  At  wil]   in  certain  ca^s. 

But  the  plaintiff  is  not  eiitiHt. I  to  a  jndinneiit,  estahlif^bing  a 
lost  or  destroyed  will,  as  pn^crilMnl  in  tlii^  artirle,  unless  the  will 
was  in  existence  at  the  time  of  the  tt  stator'n  diMni,  or  was  fraiuhi- 
Imtly  destroyed  in  his  lifetime;  and  its  provisions  are  rlearly  and 
distinctly  proved  hy  at  least  two  creilihje  wipiffs^sr's,  a  eorroet  copy 
or  draft  being  equivalent  fn  one  witnoi*^.  fA^Med  by  L*  1D20,  eK 
919,  in  effect  April  15,  lf*2K) 
Dedration:    Ood<*  of  Civil  Prorcdun-,  5  t^r>", 

§  80$,  Action  to  detenniiie  v^alidity,  construction  or  effect  of  devise. 

The  validity,  construction,  or  efferi,  uth](t  Hk*  laws  of  {hr  state^ 
of  a  testamentary  disposition  of  real  property  situated  within  the 
^ate,  or  of  an  interest  in  such  property,  wliii'li  won  Id  descend  to 
the  heir  of  an  intestate,  may  be  detennincil  in  an  iietion  brougrht 
for  that  purpose^  in  like  manner  a^  the  valirlity  of  a  deed,  purport- 
ing to  convey  land^  may  be  determine^l  The  jndirment  in  such 
an  action  may  perpetually  enjoin  any  party  from  setting  up  or 

Digitized  by  LjOOQIC 


Un 


Decebent  Estate  Law* 


irom  impeaching  the  devistj  or  othei'wise  making  any  claim  in  con- 
travention to  the  determination  of  the  court^  as  justice  requires. 
But  this  section  doea  not  apply  to  a  case,  where  the  question  in 
controversy  is  determined  by  the  decree  of  a  surrogate's  court^  duly 
rendered  upon  allegations  iov  that  purpose,  as  prescribed  by  law, 
where  jurisdiction  of  the  plaintiff  was  duly  acquired  in  the  special 
proceoding  in  tie  surrogate's  couit,  before  the  commencement  of 

the  action.    (Added  by  L.  1020,  ch.  919,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  g  1866, 

§  £06.  Retrospective  effect  of  tliis  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 
aa  to  thoso  made  after,  this  article  takea  effect*     (Added  by  L. 
1920,  ch.  919,  in  effect  April  15,  1921.) 
Derivation;    Code  of  Civil  Procedure,  §  18&7. 
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ARTICLE  9. 

(Aftide  added  hy  L.  1920,  ck  919,  to  effect  Apnl  15,  1921.) 

beceivi:hs. 

SscTlolf  ilO.  BeeeiireT  of  decedciit^B  estate. 

j  il0.  £«eei7er  of  dewdeiit*^  e&tAtt, 

Where  the  estate  of  a  decedent  has  been  brought  mider  the 
jurisdiction  of  the  stipreiDe  coiirtj  by  an  action  fur  partition  or  dift- 
ttibutioQ^  or  for  the  confltruction  or  e^tablisbineiit  of  a  will,  the 
ADuft  may,  upon  the  death  of  the  sole  surviving  executor,  appoint 
a  receiver  of  the  estate,  pendinir  the  action,  upon  such  temis  and 
4X»nditions^  and  upon  such  notice  to  the  parties  interested,  as  the 
court  directs,  and  upon  such  security,  if  any,  a^  tn  the  c'ourt  set^ma 
proper.  For  the  purpose  of  carryinf^  iuto  effcx-t  tlin  judfi^ment  and 
orders  of  the  court  in  relation  to  the  estate^  a  i^eceiviT  so  appointed 
is  the  successor  in  interest  of  tho  survMvmf^  cxwutnr;  and  has, 
subject  to  tho  direction  of  tho  court,  the  like  pi>wer,  as  an  adminia- 
trator  with  the  will  annexed.  (Added  by  L.  1920,  ch,  919,  in 
effect  April  15,  1921,) 

BeriTmttim:    Code  of  Civil  Procedure,   §   1S69* 


Digitized  byVjOOQlC 


36 


Decedent  Estate  Law. 


ARTICLE  10.  * 

(A]ti<|;Ie  Tenumbered  by  L.  1920,  ch.  919,  in  effect  April  IS,  1921.) 

LAWS  REPEALED;  WHEK  TO  TAKE  EFFECT. 

Section  250.  Lnwa  rejvcaJecl,  "^ 

251,  When  to  take  effect 

g  250.  Laws  repealed. 

Of  the  laws  enumerated  in  the  schediilt*  hereto  annexed,  that  por- 
tion specified  in  theJaat  column  is  hereby  repealed-  (Renmnheired 
by  L,  1920,  eh.  919,  in  effect  April  15,  1921,) 


§  251.  Wbem  ti»  take  effect. 

This  chapter  shall  take  effect  immocl lately, 
L  1930,  ck  919,  in  effect  April  15,  1J)21.) 

SCHEDXJXE  OF  LaWS  KePEALED. 


(Renumbered  ly 


Keviaed  Statutes.., . 

Part  2,  chapter  6,  title  1,  §§  1-5,  21,  23, 

40-53,  69-71 

Revised  Statute 

!S.  .  .  . 

Part  2,  chapter  6,  title  4,  §§  55,  58 

Revised  Statutes. . , . 

Part  2,  chapter  6,  title  5,  §§  1-6,  23 

Revised  Statutes. .. . 

Part  3,  chapter  7,  title  3,  §§  67-70 

*  Revised  Statutes. . . 

.  Part  3,  chapter  8,  title  3,  §§  1,  2,  It, 

17,  18 

Lavs  of 

CllBpt 

er              Section 

i7sr 

47. 

All 

1V99 

75. 

All 

1801 

9. 

All                                                , 

R.  L.  1813... 

23. 

All 

R  L.  1813... 

76. 

All 

1815 

157. 

AH 

1821 

207. 

All 

1828 

21. 

1,  TT  83,  95,  196,  336,  544  (8d 

meet.), 

1828 

313. 

All 

1829 

148. 

AU 

1835 

264. 

All 

1837 

234. 

All 

1840 

348. 

1                                             • 

•  Amended  by  L.  1909,  cb.  240,  f  93. 
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Laws  IIef£ai*e0 

Chapter  Section 

..     319 Proviso  in  I  fll 

_     360 All 

.,     368..-* Proviso  IB  §  6. 

.•     782.,. 3,  4 

..       S2 All 

. ,     397 .... Proviso  in  §  5. 

_     267 Provko  in  §  7, 

. .     343 . . . , ,  Proviso  in  |  5. 

,,     118.,. All 

,,       65 ,  All 

1886 236... Proviso  in  §  7. 

>887 

1887 

1800....... 

1891. 
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L&wsof 

1848... 
1860. . . 
1865,., 
1867... 
1869... 
1873... 
1875... 
1875... 
1876,'.. 
1883... 


315 Pruviso  in  §  5.  - 

317 ProvLso  in  §  7. 

286 Proviso  in  §  0. 

34. 1,  pL   n  lating  to  estates  of  de- 
ceased persons. 

100.. ,     All 

547.. 280-29r> 

417.  ..*....  ft,  pt,  relating  to  executors,  ad- 
ministrBtora  and  other  trusteefl 
of  estates  of  deceased  persons. 
....  1,  pt.  amending  L.  1SD7,  Ch. 
417,  §  9>  as  to  executors,  ad- 
min istraiors  and  otber  trnstees 
of  estates  of  deceased  persons, 
....     Pt.   amending  the  proviso  in  L. 

1S4B,  Ch.  319,  §  6. 
....     All 
....     All 

....      1,  pt.    amending   L.    1^97-   Ch. 

417,  §  9,  as  ro  executors,  ad- 

ministr.itors  and  other  trustees 

of  estates  of  deceased  persona. 

Code  Civil  Procedure  §|  1843,  1R59,  1868,  2611,  2628,  2633; 

§  2634,  to  and  ineludini^  words  "in  his  office";  §  2660,  words 

'*  If    a    surviving   husband"    to    ^' errditnrs    of    the    hnshnnd"; 

U  26M,  2703,  2704,  2732;  §  27;J3,  except  last  two  sentences; 

g  2734. 

•  Adikd  to  schedule  bj  L.  1009,  ch,  240,  g  llJO, 
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1896 
1897 


1902. 


1903.. 

♦1904 

1904., 
1907.. 


S95. 


623. 

106. 
146, 
669. 
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(KETEKENCK  13   Mli>E  *P0   SECTIQlfS.) 

by  ehil4  bom  &f t^r  maldiig  of  will ..** *.  m,*,**^.**^^.^^^,.,,.  2d 

bj  sQb«4jribiitg  witne^  ^  * ....^,,.,.«, , .r**-<i>  29 

agaiJiBt  htLsband  for  debt^  of  rlec<^a«ed  wife. , , , , 103 

upan  contract  by  and  agBinst  exemtors . , *•**,.**.*,-,,,,,,,  116 

of  trcipais  by  executors  anfl  admmistrators * * , » - 118 

againat  executori  and  aduiiniaf rators ,,,,>,.  119 

fl^r  wrongs  by  or  againut  executors  and  admintBtrators,  «.«..4« 120 

et  procec<ling!i  by  executof  of  executor «,.,  ^  .*..,,>......»«...... ,  121 

for  causing  death  of  decedent: 

Si!tion  by  executor  or  adminteitrator  for  negligence  or  wrongful 

act  or  default  eauidniE*  deatb  of  decedent. . . ., 130 

trial  and  burden  of  proof  of  contributDfy  nogligenco 131 

amount  of  recovery * . . . , - 132 

diatribittioii  of  damages  recovered ...,.*.>,,,,,..  13S 

next  of  kin  defined , ,  134 

llj  OT  ^ainat  an  e:se(^utor  or  adminiatrator:  prar^tie-e  regulations: 

executor  and  aflminifiitrfttoT ;  haw  to  sue  or  lie  sruad. * , , 140 

when  personal  and  rcprfsnntativo  causes  of  aetioo  naay  be  joiaed.  141 

teparate  doekets  and  executions. . . , • 142 

Tegulations,  when  sonio  of  the  executors  are  not  sunaTtJOned 143 

exeeutors  who  have  not  qualified  not  nereaaary  partica.  . . . . . 144 

when  action  not  to  abate  by  death .,..,,, ,.,.,*,...*.*,*  145 

action  upon  refusal  to  pfiy  legacy  or  distributive  share. . , .  ^ 146 

aetion  by  Infant  for  Icfiacy  or  dif^tributive  aliaro;  guardian's  bond  147 

wlten  action  barred  by  judj^ent  fif^ainst  heir  or  devl?ice., 14S 

decedent's  real  property  not  l>ound  by  judgment  against  executor 

or  administ  rator   .,,.*,,,,.,.,.,. ***..* ,  149 

mmt  of  assets  not  to  be  pleaded  by  executor  or  admin iatrator, . .  150 

leave  to  issue  execution  aeainst  executor  or  adna intst rator, .... .  151 

how  leave  procured ;  ordrrr ;  and  contents  tlmreof  *  •,.*.,*,.....  132 

aecurity  before  grant  of  order ,  ^ .  t « •  • 153 

139] 
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Actions— Contitmed.  ,  '  Section^ 

execution  on  former   juiJgincnt,  -  - , .- ,,4,,..-*..  154 

action  against  exjocutor  or  administrator  who  has  been  BupeTBcded  155 

false  piecing  \^  executor  or  adnimiBtrator* .  ^ . . . « » ^ « p  ^ «  .  * . .  ^ .  15S 

when  inventory  may  be  contradicted.  .,.->.*....  ^  .«..>.«.->.. .  157 

Habilitf  for  uncDll^^ted  demands ^  - .  *  151^ 

the  last  two  sections  qiiBli^cd > ^ « . . .  159 

foreign  e:xecntor  or  admmiatrator  mar  sue  or  be  mied, 160 

1^  creditor  against  debtor's  next  of  kin,  legatee  or  dciriaoe: 

action    against    legatees    and    others    to    enforce    liabilkj    fdr 

decedent's  debt ...>.... 170^ 

action  maj  be  joint  or  seyeral 171 

in  joint  action^  recovery  to  be  apportioned.  .«#<.■• « . »  172 

recovery  in  a  several  action* , ,  * , 173 

requisites  to  recovery  in  action  against  legatee *  -  ■  ■ .  174 

recovery;  in  action  against  a  preferred  legatoe ^ . » p , . .  *  p , .  175 

liability  of  heirs  and  devisees  for  debt  of  decedent *  * . ,  17ff 

when  act  [on  therefor  may  be  brought  against  heirs  and  devisees,  177 

effect  of  application  to  sell  real  property ,,,*,  17S 

action  must  be  joint .  ^^  ,*,,**»,,.. , , •<■..*-  17&^ 

recovery  to  bo  apportioned  ■ . , 180 

requisites  to  recovery  against  heirs* ,-. 181 

requisites  to  recovery  against  devisees .*...**-■..,,,*,,,  182 

deductions  for  prior  recoveries , , 183 

complaint  to  describe  land  descended  or  devised. , *,„*  184 

judgment ;  when  to  be  satisfied  out  of  real  property ,  185 

when  judgment  not  a  lion  or  real  property  aliened l&ff 

how  judgment  talten,  when  real  property  aliened , 187 

dassiiication  of  debts,  to  be  enforced  under  this  article *.  188 

defetxse,  by  reason  of  other  prior  or  equal  claims.  ,,,...♦,,,,,,  18 J 

when  such  a  claim  is  paid ,,••-.* ^ , 190 

action  not  suspended  by  infancy , . , *...*.*  191 

liability  of  heir  or  devisee  not  affected  where  will  makes  speelfle 

provision  for  payment  of  debt » . , ^  ^ ,,..•♦♦  102' 

one  action,  where  same  person  ia  liable  in  different  capacities- , . .  193 

next  of  kin  deiined ^ ^^4 

to  establish  a  will  or  construe  a  devise: 

when  action  to  establish  a  will  may  be  brought 200 

judgment,  that  will  be  established. ,,., , ,,.  201 

judgment  admitting  the  will  to  probate. , 202 

eontents  of  Judl^ont;  surrogate's  duty •..■•..  203- 
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H&cnoNS — Oontinued,                                                                        I     Seohoit- 
proaf  Qf  lost  will  ia  <»Tta]ii  ca^ea. . .  .* 204 

«ction  to  detemune  validity^  coaatruction  or  effect  of  dovi»e 205 

retroipectivG  effoct  of  this  article  ,,.,,,,.,,,. „  205 

i 
ABMKf iSTRATORS :     Sce  Actions;  Executors. 

mvestment  of  tmat  fuiiJa  >iy , .....,»., Ill 

tpeci^  promise  to  answer  for  deLt  of  iuteatato,  -  - * , »  IIS 

Uabilitj  of  administrators  of  executors  and  adminlatratorB Hi 

de  bonis  non,  rights  of , , .,..*.,..-,.  i. ...,,. , 115 

to  have  eame  rights  find  liabilities  &s  eaecatora ^.. 117 

actions  of  trespaaa  by ,. ^, , ,  .m^T^rTT  lift 

agaxnat , .  110 

aetiona  for  wrongs  by  or  against. .,*.»,,.,*,,-  120 

•i^praisal  of  estate  of  dcc(?a6ed  person , « .  , , .  .««.«••..,••,.  ^.^  * .  *  #  12& 

of  real  and  personal  estates ....     90 

how  adjusted ,. ««« «.4  «..*>>....• .     97 

of  pcreoiial  estates^ 99 

devis*^  of  real  property  to * -  -     1% 

alietiiam  of  ancestor   * 95 

AKCKSTaEfi:      Sc€  Descent   o/  Eeal   Propcrt]/;  Distribution  of  FcT^anal 
Property, 

Apfk&isal: 

of  estate  of  deceased  person .,,... , 122 

Associations: 

^ffnsB  or  bequest  to  benevolent, -i-*.,.* .* ,p*.  17 

to  charitable,    . . .  * . «,.<.  ,*.,.*«**.«... .  — .  - .  17 

to  literary,    • , .•,.,.,-*-  17 

to  scientL^c,    . .  > ,*.,,,  ^  ....*#  +  ... .  17 
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device  or  bequeet  to  religious, ,••#,*.,. 17 

to  mtseionary ,^.... ..*,..  €7 

unwritten  wills  of  personal  property,  when  alloiflred H 

to  certain  societies,  associations  and  corporations !7 

to   subscribing  witness., -. *  27 

to  child  or  descendftnt  or  to  brother  or  siater  not  to  lapse 29 

Bbothi;&b:      Ste  Descent    of   Real   Property;   Distribution   of  Personal 
Property, 

devise  or  bequifst  to - .  - * ^ 

Cakcellation  :     Bee  Jfferocatiofi. 

CMn-DBETN: 

born  after  making  of  will t « « <  28 

action  by   ..,, .*... - ...... 28 

devise   or  bequest  to , 29 

revocation  of  will  by  niarrlage  and  birth  of  issue 35 

posthumouSp  descent,  etc.,  of  property  to 93,  9S 

ad vancemcn  ts  to   ..**.**.,*.,... *..,*.**.* .  9  G,  99 

illegitimate,  descent,  etc.,  of  property  to. ,...,.».. .,., S9,  98 

distribution  of  personal  property  to. , ^% 

COLLATEBAL  Relativeb ;     See  Descent  of  Real  Property;  Distribution  of 

Ft^rsonul  Property,  f 

Convetance: 

bond  or  agreement  to  convey  property  demised  or  bequeathed  not 

a  revocation  of  devise?  or  bequest &7 

conveyance  when  not  deemed  a  revocation  of  devise  or  bequest- »  39 

when  deemed  a  revocation, , , ^ , . .  *  40 

Coupon  ^TTONs: 

devise  or  bequest  to  benevolent,, .., 17 

to  eharitabie. - .  .  17 

to  liU'rary,  .  ,  . ■  -  * ►  17 

'  to  si:ientiik%  *  .  ., , ,  . , ,  .  17 

to  r«-'l  i^'iiiui!^,  .  .  .    ..... *  17 

to  lultjsik  unify  .  .  .   *....,,.........,...» 17 

Cotmrr  Gleek: 

record  of  will  In  office  of  ..p..,..,*.^ ...*» «..  I* 

Index  of  wills  In  office  of  ,,-,., *3 

Creditor  r     iSeo  Aciioiis. 

De^ath  or  Dkcicdknt:     Sec  Actions. 

DKirroft:     See  Ai^iions, 

Debts: 

liability  of  heirs  and  dCTiacca  for  debt  of  decedent. . . , *  170 

of    heirs    and    dcvtf^cf  s   not   affncttid    where   will   makea   specific 

provision  for  pfi vn^ent  of  debt , , ,  ♦  ♦  ^ . . .  - . , , ^  *  *  192 

of  hiiahard  for  dfhta  at  doct^sed  wife 103 

of  executor  a  and  iidministrtitors  of  executors  and  administrators.  114 

special  promiao  to  anfltver  for  debt  of  testatoT  or  Ln testate. , . ,  ^ . . . ,  -  113 
Decedeint:     8c^  Actions. 
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UtfotmoirA; 

TTlll   ....,.- • • ^*  2 

codicil ***• • *  * 

real  prapcrty  ...•*.*<« «»•«••    «..• - ••••  W 

InheHtaoce  -•• •* *^ 

living  * ..PiP^ - .--.. to 

advao cements  > . ,  > * * ...-*-  tf 

I>£8CENDA»TS:     Se€  Deaccnt  of  Real  Proper tif;  DiitributUm  of  PerMonal 

Proper  tU' 
DiscENT  OF  Reai.  PttorEtrrr: 

deflnUlons  and  us©  of  lermB -.,__, -  SO 

i:enerat  rule  of * *- - .--.-.-,..-  81 

Uoeal  descendants  of  equal   degree    , , * , 82 

of  unequal  degret    .,..*«.«*-... ,,**♦*..--...,,*»•**-  88 

tnberitance  by  father , . .  -  *   , , . , * M 

mother  . .  -  > * •  , ,  * , ,  —  ,**,.- * 85 

collateral  relativea  - .  ,  * , ,,..,** 85 

of  equal  degree   , , ,  *    * 86 

^  brotlitrs  an4  sisters  and  their  descendants 87 

of  father  and  mother  and  their  descendants,  etc *  .< .  IS 

hy  illegitimates * . .  * -  * 85 

relativeg  of  the  half-hlood .....,.., 90 

of  htishand  or  wife *...,*. 91 

Id  cases  not  otherwise  provided  for %% 

posthumous  children  and  relatives , 93 

IfiheritaDce,  aole  or  \n  common 94 

aJieulsm  of  ancestor , * -  ^S 

ad Yao  cements  of  real  and  personal  estates , - . . , .  96 

educating  child,  etc,  not 96 

bow  adjusted  -..- 97 

Dctise;     See  A(Tt%ons. 

who   may -,* .<..,,*•.** *---  10 

what  real  property  subject  to* ,< . ^  11 

who  may  take  real  property  by * . ,  * 12 

of  real  property  to  aliens , ,,,,»...*  13 

to  cert^n  societies,  aasociationB  and  corporations ^  IT 

lo  subscribing  witness    ,,,,,,*..,*.***. ,  ♦ *..**..<  27 

to  chDd  or  descendant  or  to  brother  or  Bister  not  to  lap^* 29 

validity  of  purchase  not  withatanding  devise. .,..,,,  h,  ,<»» h,  .  ^.-.i*  •^  45 

DiviaEE;    See  Devise. 

liability  of,  for  debt  of  decedent. , , ,..«..».•,.«»*...  176 

not  effected  wher^  will   makca  specific   provisioa  for   payment 

of   debt 192 

HlBTKIBtmON   OF   PmSONAL   PROPERTY: 

general  mlo  of  . , , , , 9^ 

advancements  of  porsonal  estG.tes ...*.. 99 

estates  of  married  women   ...» * , .  * 100 

liability  of  heirs  and  devis^ees  for  tlobt  and  funeral  cxpenees  of  de- 
cedent   ., , . , - ^ 101 

liability  of   heir  or   devire**   not  afftHitcd   where   will   makes   apecifio 

provision  for  paymciit  of  debt*  ♦....»,* ...,....*.  (^- ^^^ 

action  againH  husband  for  dt^bt^  of  dtecatiod  v%'ifc.  .    .  .Digitized  by^VP.U^ 
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ExEOUTOEs:     8m  AetioTiM.  SEtmON. 

salcQ  of  real  estate  by,  under  authority  of  wiH .,.,,»« •,.«..,,   110 

investment  of  trust  funds  by. ..  p ...  p .....,..,..,,,,,«.,....,  ^ ..  *  111 

'  ^  de  aon  tort  ^ '  aboliahod .1 IIS 

spcdal  promiso  to  answer  for  debt  of  testator,  by,. > . , ^ . . .  113 

liability  of  executors'  of  executors  or  admmistratorB 114 

actions  npon  contract  by  and  against 116 

actions  of  trespass  bj IIS 

against    .,....,,;, 119 

actions  for  wrongs  by  or  against , , . .  ^  • . , , ^  .••....*... .   1£0 

actions  or  proceedings  by  executor  of  executor » « 121 

appraisal  of  estate  of  deceased  person  by« 122 

Father;      See   Descent    of   Eeal   property;    Digirihutunt   af    Fertcnal 
Pfoperijf. 

FoBUCK  WriXB : 

recording  will  found  in  another  state  or  foreigii  country, , .  ^ ,  ^  *  *  ■  >     44 
authentication  of,  for  use  la  this  state « * . .  < 45 

liability  of  heirs^  aiid  deriseefl .* ^*.»  101 

HaLFBiXKJO; 

descent  of  real  property  to  relatives  of «« i  .*...«*.  ^ '.  -  >  ^     90 

distribution   of  personal  property  to  relatives  of »..,*..,     08 

Heebs:     See  Dcacent  o/  Real  Property;  2^emt  of  Ki^ 

liability  of,  for  debts  of  decedent 176 

not  alTeeted   where   wiU  makes   specific   provision   for  payment 

of  debts --„,- 193 

HrrfiBANo: 

article  tttee  not  to  affect  tenancy  by  oourteiy -  ^  -  -     80 

descent  of  real  property  to  relatives  of  husband -  p  r  —     $1 

deceased,  when  next  of  kin  of  wife  deemed  next  of  kin  of -  -  -     0S 

rights  respecting  distribution  of  personal  property  of  wife 100 

debts  of  deceased  wife,  liability  for, . . , , 103 

Illegitimate  CkiloreN:     See  Children. 

of  property  devised  Or  bequeathed,  not  a  revocation  of  devise  or 

bequest    , , , ,...*»....•.«..*, *~~    38 

Inhebitan€e:     See  Deeeent  of  Beal  Property;  Distriltution  of  Personal 

Froperty. 
Intebtate:     See  Administrators;  Descent  of  B^ol  Proporty;  Distrilntr 

lion  of  Personal  Property* 
iNVEffriTEKT: 

of  trust  funds  by  executor  or  administrator. i,  111 

MorniR:      See   Desoent    of   Eeal   Property;    Distribution    of   FersontU 

Property^ 
Negligence:     See  Actions. 

Kext  or  Kin:     See  Distribution  of  Personal  Property;  ffeirt. 
Pabektb:      See   Descent    of   Eeal   Property;    DittHhuiion   of   PersontU 

Property. 
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ftafiOKjJL  Pbopebtt: 

who  may  make  wftls  of ..  i.  .«.*..»,.•  •   », ••«»««•«*  IS 

unw^ltUB  wills  of,  when  allowed .^. 16 
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CONSOLIDATORS'   NOTES   TO   TEXT   OF  DOMESTIC 
RELATIONS  LAW. 


OmEAALr    KOTl^. 


B«op«  «f  Iaw, — DomeetiG  RelatioDfl  Law  is  tbe  result  of  an  examlnstfon 
at  the  varlgns  general  fltstutee  upon  the  subject  of  flomesUc  relations  from 
%na  in^ludlnR  L.  1788^  Ch.  15.  and  ending  with  the  seasion  of  1907. 

Domestic  Relations  Law  embraces  provislooa  relating  to  marriages ;  hUfr 
band  and  wife;  cnatodf  and  wages  of  children;  guardians;  adoption  and 
apprentices  and  iervant& 

All  live  provisions  of  general  statutes  which  relate  to  the  subjects  ahove 
defined  haye  been  conaoll dated  herein,  and  all  dead,  Inactive  and  ohBolete 
general  statutes  pertaining  to  the  subject  matter  are  recommjeaded  for 
repeal  hy  a  schedule  of  repeals. 


HiarOEICAL  ffOTK. 

LeglBlatJon  on  subjecla  coming  wkhln  the  term  "dcimewtlc  relations"  u 
used  herein  began  at  an  early  date. 

The  first  general  statute  relating  to  apprentices  was  L.  1788,  Ch.  1$, 
followed  by  L.  ISOl,  Ch-  11- 

Provifilon  was  made  for  the  custody  of  children   whose  parents  bad 
aeparated  by  L.  1815,  Ch,  221- 

The  next  legislation  on  this  subject  was  R.  S.p  Pt.  2,  Ch,  1.  Tit  1,  and 
dL  B,  Tits.  1,  S,  i. 

By  L-  1840t  Ch.  80,  a  married  woman  was  permitted  to  insure,  or  cause 
to  be  Inaured,  the  life  of  her  huahand  for  her  own  benefit. 

L«  1S4B»  Ch.  11,  enables  a  married  woman  to  receive  a  patent  for  her 
nwn  Invention  pursuant  to  the  laua  of  the  United  States  and  hold  and 
enjoy  the  same, 

A  married  woman,  by  U  184S,  Ch.  200,  was  empowered  to  hold  property 
for  her  sole  and  separate  nae  as  if  she  were  a  single  fsmalf^. 

This  was  followed  by  legislallou  enlarging  the  rights  of  married  women 
at  each  successive  stage. 

The  first  general  statu ta  authorizing  the  adoption  of  minor  children 
waa  L.  1873,  Ch.  830.  Prior  to  this  all  adoptions  were  made  or  bad  by 
eootracL 

By  L.  1880.  Ch.  472,  husband  and  wife  holding  any  lands  as  tenants  in 
common,  joint  tenants,  or  aa  tenants  b}'^  entire  ties,  were  empowered  to 
make  partition  or  division  of  the  same  between  themselves. 

I*  18S7,  Cb,  537.  permitted  n  husband  and  wife  each  to  make  transfer  or 

49 


Digitized  byVjOOQlC 


^ 


^^m 


50 


IIOAIESTIC  RELATIONS  I^W. 


couTeyrmcQ  of  real  estate  direct  to  eacb  other  vltbont  the  Interventton 

of  a  third  party. 

All  illegitimate  eliildrcn  wtiose  parents  ahould  intermarry  were  to  b^ 
considered  as  legitiojate  for  all  purposes  by  K  1896,  Ch.  63L 

Most  of  the  lawa  pertaining  to  thla  subject,  tben  existing,  were  revlaed 
by  L.  1S96,  Ch.  272,  being  cbapter  4S  of  the  general  lawB,  and  known  aa 
the  Domestic  Relations  Law. 

In  the  consolidation  of  this  law  an  examination  of  upwards  of  one  butt- 
dred  genera!  statutes,  exclusive  of  the  Revised  Statutes,  has  beeii  made. 

In  addition  to  the  above,  much  time,  care  and  attention  was  devoted  to 
the  examination  of  the  Revised  Statutes  and  tha  amendments  thereto  re- 
lating to  the  subjecta  contained  in  thia  law. 
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DOMESTIC  RELATIONS  LAW. 

(I*.  1«»,  CHAP.  19.  BEIKG  CHAp'   14  OF  THE  CONSOLIDATED  LAWS. 
IN  EFFECT  FEB.  17,  1909.) 

AmtOLM  L  Short  title;  definitions  (§f  Ip  2). 

3.  Solemnization,  proof  and  effect  of  maTriage  (41  10-^26), 

4.  Certain  righta  and  liahnities  of  husband  and  wife  {!§  50-60). 

6.  The  cuatodj  and  wa^es  of  children  (S§  70-72). 
«-  Guardians  (IS  80-S8). 

7.  The  adoption  of  chiltlTen   (H  110-118). 
8-  Apprentices  and  eervauta  {il  120-127). 

9»  Laws  repealed;  when  to  take  effect  (H  140,  111), 


^  ARTICLE  L 

SHORT  TITLE;  DEFlNlTIONa 

Baonon  1.  Short  titla 
2>  De£nitiona. 

I  1.  JUort  tlCI«. 

Thifl  chapter  shall  be  knowB  as  the  "  Domestic  Relations  Law." 
liertvAtf^Bt     Domestic  ReUtiona  Uiw,  i   \  pi. 

A  minor  is  a  person  nnder  the  age  of  twenty-one  years*    A  minor 
teacbed  majority  at  that  age. 

IteflvmUoai     Domestic  Retation»  Law,  |  1   pt. 

ARTICLE  2< 
MARRIAGE3. 

BacnoH  5.  Incestuous  and  Toid  marriages- 
6.  Void  raarriages. 
^^        1*  Voidable  marriages, 

B-  Marriage  after  divorce  for  adultefx. 

i  S.  Zncestnous    aiid    to  Id    marrlo^es* 

A  marriagt'  is  incestuous  anj  void  whether  the  relatives  are  legi* 
timate  or  illegitimate  between  either: 
L  An  ancestor  and  a  deacendant; 

2-  A  brother  and  sister  of  either  the  whole  or  the  half  blood ; 
t.  hAd  mide  and  niece  or  an  aimt  and  nt phew. 
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&4  DOMESTIC  RELATIONS  LAW,  §§  ti-S 

If  a  marriage  prohibited  by  the  forego mg  provisions  of  this 
section  be  solemnized  it  shall  be  void,  and  the  parties  thereto 
shall  each  be  fined  not  less  than  fifty  nor  more  than  one  hundred 
dollars  and  may,  in  the  discretion  of  the  court  in  addition  to  said 
fine^  be  imprisoned  for  a  term  not  exceeding  six  months.  Any 
person  who  shall  knowingly  and  wilfully  solemnize  such  marriage, 
or  procure  or  aid  in  the  solemnization  of  the  samej  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  fined  or  imprisoned  in  like 
manner. 

DevlTfttiobv  Domestic  Relations  Law,  0  2,  as  amended  by  L,  1907,  du 
742,  I  1. 

fi  6.  Void  marHaK«A. 

A  marriage  Is  absolutely  void  if  contracted  by  a  person  whose 
husband  or  wife  by  a  former  marriage  is  living,  unless  either: 

1*  Such  former  marriage  has  been  anniilled  or  has  been  dis- 
solved for  a  cause  other  than  the  adulfeiy  of  such  person;  pro* 
vided,  that  if  such  former  marriage  has  been  dissolved  for  the 
cause  of  the  adultery  of  such  person^  he  or  she  may  marry  again 
in  the  cases  provided  for  in  section  eight  of  this  chapter  and  such 
subsequent  marriage  shall  he  valid; 

2,  Such  former  husband  or  wife  baa  been  finally  sentenced  to 
impri^nment  for  life  j 

3,  Sucb  former  husband  or  wife  has  absented  himself  or  herself 
for  five  successive  years  then  last  past  without  being  known  to  such 
person  to  be  living  during  that  tim&  (Amended  by  L  1916,  eh. 
266,  in  effect  April  12,  1915.) 

i^erivatioxi:    Dome&tio  Belatlont  Law,  §  3.  ^ 

§  7*  IToid&ble  ntanrlAgea. 

A  marriage  is  void  from  the  time  its  nullity  is  declared  by  a. 
court  of  competent  jurisdiction  if  either  party  thereto: 

1.  Is  under  the  age  of  legal  consent^  which  is  eighteen  years; 

2,  Is  incapable  of  consenting  to  a  marriage  for  want  of  under- 
standing; 

8.  Is  incapable  of  entering  into  the  married  state  from  pbysical 
cause; 

4,  Consents  to  such  marriage  by  reason  of  foree^  duress  or  fraud ; 
5*  Has  a  husband  or  a  wife  by  a  former  marriage  living,  and 

such  former  husband  or  wife  has  absented  himself  or  herself  for 
five  successive  years  then  last  past  without  being  known  to  such 
party  to  be  living  during  that  time, 
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Acrioas  to  aBnul  a  void  or  voidablo  marriage  may  b©  brought 
only  as  provided  in  the  code  of  civil  proceduro* 

l>«riT«|i&ai     Domes tb  Relatiomi  Law,  §  4, 

i  8^  MAjrri&ge  ftfter  diroree  for  adultery.. 

Whenever  a  marriage  has  be^n  or  shall  be  dissolved,  the  com- 
plaiuaiit  may  marry  again  during  the  lifetime  of  the  defendant* 
But  a  defendant  for  whose  adultery  the  judgment  of  divorce  has 
been  gnmted  in  this  state  may  not  marry  again  during  the  lifetimo 
of  the  complainant^  nnless  the  court  in  which  the  judgment  of 
divorce  was  rendered  shall  in  that  respect  modify  such  judgment, 
which  modification  shall  be  made  only  upon  satisfactory  proof  that 
three  years  hiive  elapsed  sioce  the  decree  of  divorce  was  rendered, 
and  tihat  tho  conduct  of  the  defendant  since  the  dissolution  of  ^aid 
marriage  has  been  uniformly  gfK>d ;  and  a  defendant  for  whose 
adultery  the  judgment  of  divorce  has  been  rendet^!  in  another 
^t^e  or  country  may  not  marr)^  again  in  this  state  during  the  life^ 
time  of  the  complainant  unk^B  three  years  have  elapsed  since  the 
peudition  of  auch  judgment  and  there  h  no  legal  impediment,  by 
reason  of  such  judgment,  to  sucthi  marriage  in  the  state  or  country 
where  the  judgment  wa»  rendered].  But  this  sof^ion  shall  not  pre^ 
vent  the  remarriage  of  the  parties  to  an  action  for  divorce, 
(Amended  by  L.  1915,  cK  S66;  L,  1919,  eh.  265,  in  effect  May  3, 

1919:) 

Dmvmtioa:  R.  S..  Part  2,  ch.  8,  Tit.  1,  g  49,  as  amended  hj  L,  1897,  cb. 
452,  I  li  Oode  CifU  Procedure,  9  176U 
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AETIOLE  3- 

^  SOLEMNIZATION,  PROOF  AND  EFFKCT  OF  1CA&RIAQ1. 

6BCTI0N  10.  Marriage  a  civil  contract. 

11.  By  whom  a  marriage  must  be  solemn iiied. 

11a,  Duty  of  city  clerk  in  certain  cities  of  the  firei  clftss. 

12.  MarTiagc,  ^low  solemnized, 

13.  *  Marriages  lieenaes. 

14.  Town  and  city  clerks  to  istsui^  marriage  licenae^;  fOTlk 

15.  Duty  of  town  and  city  clerks. 

16.  False  statements  and  aflidavitB. 

1?.  Okrgyman  or  officer  violating  article;  ptmUtj-. 

18.  Clergyman  or  officer,  when  protected. 

19.  Records  to  be  kept  by  town  and  city  clerka. 

20.  Records  to  bc^  kept  bv  the  county  cleric 

21.  Forms  and  books  to  be  furnished. 

22.  Penalty  for  violation. 

23.  presumptive  evidence. 

24.  Effect  of  marriage  of  parents  of  Ole^tiuAtM, 

25.  License,  when  to  be  obtained* 

§  10.  Harriage  fl  civil  contract. 

Marriage,  so  far  as  its  validity  in  Taw  is  coneeraed,  continues  to  be  ft  eirtt 
oott tract,  to  which  the  confent  of  partiea  cap&ble  m  law  of  making  a  con- 
tract  is  esaential. 

Deriration:  Domestic  Relations  Law,  §  5,  ag  amended  by  L-  1901,  di,  339, 
§  I,  and  renumbered  and  amended  by  L.  1907p  cb.  740,  %  3, 

g  11,  By  whom  a  marriage  must  b«  sotemnixed. 

The  marriage  must  be  solemnised  by  either; 

1.  A  clergyman  or  minister  of  any  religion,  or  by  the  Benior  leader,  or  any 
of  tlie  other  three  limders,  of  The  Society  for  Ethical  Culture  in  the  city  of 
New  York,  having  its  principal  office  in  the  borough  of  Manhattan,  or  by 
the  leader  of  The  Brooklyn  Society  for  Ethical  Culture  havbg  ita  principal 
office  in  the  borough  of  Brooklyn,  of  the  city  of  Now  York. 

2.  A  mayor,  recorder,  city  magistrate,  police  justice  or  police  magistrate 
of  a  City,  or  the  qxIj  derk  of  a  city  cf  the  first  class  of  over  one  millioft 
inhabitants  or  any  of  hia  deputies  cr  ^  ;  .^gular  clerL,  deRignated  by  him  for 
such  purpose  as  provided  in  section,  elevens  of  this  chapter,  eic^t  that  in 
cities  \vhich  contain  more  than  one  hundred  thousand  and  less  than  one 
million  inhabitants,  a  marriage  shall  be  solemnized  by  the  mayor,  or  police 
justice,  and  by  no  other  officer  of  such  city,  except  as  provided  in  subdivbiona 
one  and  three  of  this  section; 

3.  A  justice  or  judge  of  a  court  of  record^  or  of  a  municipal  court,  a  police 
justice  of  a  village,  or  a  justice  of  the  peace;  exoopt  that  justices  of  the 
peace  in  cities  which  contain  more  than  one  hundred  thousand  and  less  than 
one  million  inhabitants,  shall  have  no  power  to  solemni?^  marriages;  or 

4.  A  written  contract  of  marriage  signed  by  both  parties  and  at  least  two 
witnesses  who  shall  subscribe  the  same,  stating  the  place  of  residence  of 

*  So  in  oHginftL 
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«tefi  of  thi>  pArtW  aud  wilneaaesi  aod  the  date  and  plaoe  of  marriage,  and 

idenowledg^d  by  tlie^  fiarti^a  and  witnesne^  in  tbe  manner  required  for  th« 
■Aknowledgment  of  a  convey  an  eo  of  real  egtate  U*  entitle  tUt?  Bame  to  be 
fvcorded,  provided,  however,  that  all  of  such  contra  eta  of  marriage  mupt  in 
order  to  be  valid  be  acknowledged:  before  a  judge  of  a  court  of  record.  Such 
contract  aliall  be  recorded  within  six  months,  after  its  execution  in  thp 
oiflcG  of  the  derk  of  the  county  in  which  the  nntrriage  was  Hoknini^ed, 

Tbe  word  "  cltrgyman/'  when  ueed  iti  the  following  Bectiona  of  this  article. 
'mclud^s  each  person  referred  to  in  the  first  subtti vision  of  thia  section.  Thv^ 
word  "^^  magistrate,"  when  8o  used*  mcludes  any  perBon  referred  to  in  itm 
lecond  or  third  Bubdi virion.  (Amended  by  L.  1911,  oh.  610;  U  1912,  cK 
im\  L.  1913,  cb.  490;  L.  1916,  ch.  534,  L.  1918,  dj.  620;  U  19S0,  ch.  231. 
in  effect  April  16,  1&^.) 

Derivation:  Domeatte  B  elation  a  Law,  §  G,  aft  amended  by  L.  1901,  eh,  339, 
fi  2;  L  in02<  ch,  522,  g  1  i  L.  1905,  ch.  4UJ>,  $  \\  h.  imi,  <jh.  480,  S  1*  aad 
^numbered  and  amended  by  L.  1907,  eh.  742,  g  4.  and  amended  by  U  1808, 

«fa.  n,  §  1, 

5  ll-a.  Duty  of  city  clerk  in  certaiii  citiea  of  the  first  class. 

The  city  clerk  of  a.  city  of  tho  first  class  of  over  one  million  mbabltanta 
may  designate  in  writing  any  of  hia  deputipp^  or  ooe  of  hia  regular  clerks  to 
perform  marriage  ceremonies,  which  deslffrj^tion  shall  be  in  writing  and  be 
iiled  in  the  office  of  mich  city  clerk.  The  dny  and  Ijour  of,  such  filing  shall 
be  endorsed  on  the  designation.  Any  such  dcsijrnation  shall  be  and  remain 
in  effect  for  »ix  raonthii  from  tbp  filing  thereof.  The  designation  of  a  deputy 
heretofore  made  for  such  purpose  shall  ejspire  ninety  days*  after  tbia  section, 
aa  hereby  amended,  takes  effect.  Whenever  person  =*  to  whom  the  city  clerk 
of  any  such  city  of  the  first  cla^ia  Ahall  have  if^sucd  a  marriage  licen^  ahalt 
request  him  to  solemnize  the  rites  of  matrimony  between  them  and  present 
to  him  eueh  licenae  it  shall  bo  the  duty  of  such  clerk,  either  in  person  or 
by  one  of  his  deputies  or  a  regutar  clerk  so  designated  by  him  to  solemniie 
Bucb  marriage;  provided,  however,  that  nttthing  contained  either  in  tbia 
aeetion  or  in  subdivision  two  of  section  eleven  of  thia  chapter  ihall  be  con- 
strued as  empowering  or  retjuiring  either  the  said  tity  elt^rk  or  any  of  biai 
designated  deputies  or  regular  clerk  to  milrmni^e  marriages?  at  any  place 
other  than  at  the  ofHee  of  such  city  rlerk.  In  all  cflKea  in  which  the  elly 
clerk  of  sueh  city  or  one  of  his  deputies  or  a  rc^nihir  ehnk  so  designated  shall 
perform  a  marriage  ceremony  such  ofTieial  Hhall  demand  and  be  entitled  to 
collect  therefor  a  fee  of  two  dollars,  which  sum  phall  be  paid  by  the  contract- 
ing parties  lE'fore  or  immediately  upon  the  solemnization  of  the  marriage j 
and  all  such  fees  so  received  shall  be  paid  over  monthly  to  the  treasurer  of 
tho  city.     {Added  by  L.  1916,  ch.  524;  amended  by  L.  1918.  ch.  6200 

§  IS,  Marriage,  how  aQlemniz^. 

No  particular  form  <  r  ceremony  is  requirpd  when  a  marriage  Is  solemnized 
fta  herein  provided  by  a  clergyman  or  magistrate,  but  the  parties  must 
aolemnly  declare  in  the  presence  of  a  clergyman  or  mairisttTate  and  the  at- 
tending witness  tr  witnesses  that  they  tnke  each  other  a^  hu^^hand  and  wife. 
!n  every  case,  at  least  one  witness  beside  the  clergyman  or  magistrate  muat 
bo  present  at  the  ceremony , 
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Tlie  preceding  provisions  of  tliis  chapter,  so  far  as  tbey  relate  i(y 
the  manner  of  solcmnmng  marriagesj  si i all  not  affect  marriagea 
among  tiie  people  called  friends  or  quakers^  nor  marnagea  among  the 
pt  ople  of  an_y  otlier  tie  nominations  Jiaving  as  sieb  any  particular  mode 
of  solemnizing  marriages;  but  such  marriages  must  be  solemnized  in 
the  Juanner  heretofore  used  and  practiced  in  their  respective  societies 
or  denominations,  and  marriages  so  solemnized  sbali  be  as  valid  as 
if  this  article  had  not  been  enacted. 

Derivation:  Domcstis  Relations  Law,  §  7^  aa  renumboTed  &nd  Amended  b^ 
L    l!}07j  cJi.  T42,  g  5* 

§  13,  Marrlaee  lioensei. 

It  shall  he  necessary  for  all  persons  intending  to  be  married  to 
obtain  a  marriage  license  from  the  town  or  city  clerk  of  the  town 
or  city  in  which  the  ^vomaji  to  be  married  resides  and  to  deliver 
said  license  to  the  clcrg^^man  or  magistrate  %vho  is  to  officiate  before 
tbe  marriage  can  bo  performed.  If  the  woman  or  both  parties  to  bo 
,  married  arc  nonresidents  if  the  statei  such  license  shall  hft  obtained 
from  tbe  clerk  cf  the  town  or  city  in  which  the  marriage  is  to  bo 
performed ;  or,  if  the  wcm^m  to  be  married  resides  upon  an  island 
located  not  less  than  twenty-five  miles  from  tlie  office  or  residence 
of  the  town  clerk  of  the  town  of  which  such  island  is  a  part,  and 
snch  office  or  residence  is  not  en  such  island  such  license  may  bo 
obtained  from  any  justice  of  the  peace  residing  on  fiuch  island, 
and  such  justice,  in  respect  to  powers  and  duties  relating  to  mar- 
riage licenses,  shall  be  subject  to  t):e  provisions  of  this  article  gov- 
erning town  clerks  and  shall  file  all  statements  or  affidavits  re- 
ceived by  bim  wihile  acting  under  the  provisions  of  ibis  section 
with  tho  town  clerk  of  such  town.  (Amended  by  L-  1914,  cL 
230;  L.  1918,  ch.  236,  in  effect  April  16,  1918.) 

p«rlntloftt     Dome&tic  B^lationi  Law,  §  8,  a»  added  by  K  1007^  ch.  742,  S  ^ 

S  14«  Town  and  olty  «l«rks  to  luae  mafiiage  lioenfles;  f omu 

The  town  oi  city  clerk  of  each  and  every  town  or  city  in  this  state 
IS  hereby  empowered  to  issue  marriage  licenses  to  any  parties  applying 
for  the  same  who  may  be  entitled  under  the  laws  of  this  state  to  con- 
tract matrimony,  authorizing  the  marriage  of  such  parties,  which 
license  shall  be  substantially  in  the  following  form: 
State  op  New  York, 

County  of 

City  or  town  of ^ 

lOiow  all  men  by  this  certificate  that  any  person  authorized^  by 
law  to  perform  marriage  ceremonies  within  the  state  of  New  York 
to  whom  this  may  come,  he,  not  knowing  any  lawful  impediment 
thereto,  is  hereby  authorized  and  empowered  to  solemnize  tbe  rites 

of  matrimony  between - .    of   

in  the  county  of and  state  of  New  York  and 

, ,  _  -  of  * . , in  the 


ly  in 

:} 
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0)unty  of . , and  state  of  New  York  and  to  certify 

the  aamc  to  be  said  parties  or  either  of  them  under  iiia  hand  and  stml 
in  hb  minbteriai  or  oEfieial  capacity  and  ttiereupon  he  b  required  to 
return  \m  certificate  in  the  form  hereto  annexed.  The  aUilcineutii 
endorsed  hereon  or  annexed  hereto,  by  me  subscribed,  contain  a  full 
and  true  abstract  of  all  of  the  facts  concemiDg  such  parties  disclosed 
by  their  affidavit  or  verified  statements  presented  to  me  upon  the 
application  for  this  license. 

in  toetiniony  whereof,  1  have  herennto  set  mj  hand  and  atBxed 

ttiB  seal  of  said  town  or  city  at this  ,.,.*.*,*... 

day  of  •  #  *  *  * • » *  *  nineteen Seal. 

The  form  of  the  certificate  annexed  to  &aid  license  and  therein 
referred  to  shall  be  as  follows : 

I ,  a   > ...«.,  Tesiding  at 

, ,  ,^  * .  in  the  county  of *  - and  state 

of  New  York  do  hereby  certify  that  1  did  on  this 

day  of * in  the  year  A.  D.,  19. . .  ,  solemnize 

the  rites  of  matrimony  between    * « . 

af -.,.,,,,.,.,...  in  the  county  of and 

state  of  New  York,  and   ♦  *  * — • of 

, in  the  county  of  .  -  - -  -  and  stato 

of  New  York  in  the  presence  of   ,  —  , , - 

and as  witness,  and  the  license  i 

therefor  is  hereto  annexed- 

WitnesB  my  hand  at in  the  comity  of 

thia day  of  

In  the  presence  of 


There  shall  be  endorsed  upon  the  license  or  annexed  thereto  at  the 
^d  thereof,  subscribed  by  the  clerk,  an  abstract  of  the  facta  concern- 
ing the  parties  as  disclosed  in  their  affidavits  or  verified  statements  at 
the  time  of  the  appliea^tion  for  the  license  made  in  conformity  to  the 
provisions  of  section  fifteen  of  thia  chapter. 

The  license  issued,  including  the  abstract  of  facta,  and  the  certificate 
duly  signed  by  the  person  who  shall  have  solemnized  the  marriage 
vberein  authorized  shall  be  returned  by  hini  to  the  office  of  the  town 
or  city  clerk  who  issued  the  same  on  ur  before  the  tenth  day  of  the 
month  next  succeeding  the  date  of  the  solemnizing  of  the  marriage 
therein  anthorized  and  any  person  or  persons  who  shall  willfully 
neglect  to  make  auch  return  within  the  lime  above  required  shall  be 
deemed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  less  than  twenty-five  dollars  or  more  than 
fifty  dollars  for  each  and  every  offense,  (Amended  by  L.  1912,  eh. 
216,  in  effect  Apr.  8, 1912.) 

II    Bomeatio  Relationa  Law,  S  §,  as  Added  by  U  IfiOT,  ch,  742,  S  «• 
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I  15*   'OMtj  of  town  ajid  city  elerka^ 

It^sliall  be  the  duty  of  the  town  or  city  clerk  when  an  appli- 
cation for  a  marriage  license  is  made  to  him  to  reqnirs  each  of 
the  contracting  parties  to  sign  and  verify  a  statement  or  affidavit 
before  such  clerk  or  one  of  his  deputies^  containing  the  following 
information.  From  the  groom :  Full  name  of  husbandj  eolor^ 
place  of  resideiieej  agt?,  occupation,  place  of  birth,  name  of  father, 
country  of  birth^  maiden  name  of  mother,  country  of  birth,  num- 
ber of  marriage.  From,  the  bride:  Full  name  of  bride,  place  of 
residence,  color,  age,  occupation,  place  of  birth,  name  of  fatheT,, 
country  ecf  birth,  maiden  name  of  mother,  country  of  birth,  num- 
ber of  marriage.  From  each :  A  statement  in  the  following  words; 
"  I  have  not  to  my  knowledge  been  infected  with  any  venereal 
disease,  or  if  I  have  been  so  infected  within  five  years  I  have  had 
a  laboratory  test  within  that  period  which  ahows  that  I  am  now 
free  from  infection  from  any  such  disease,"  The  said  clerk  shall 
also  embody  in  the  statement  if  either  or  both  of  the  applicantft 
have  been  previously  married,  a  statement  as  to  whether  tho  ' 
former  husband  or  husbands  or  the  former  wife  or  wives  of  the 
respective  applicants  are  living  or  dead  and  as  to  whether  either  or 
both  of  said  applicants  are  divorced  persons,  if  so,  when  and  where 
the  divorce  or  divorces  were  granted  and  shall  also  embody  therein 
a  statement  that  no  legal  impediment  exists  as  to  the  right  of  each 
of  the  applicants  to  enter  into  the  marriage  state,  the  town  or  city 
clerk  is  hereby  given  full  power  and  authority  to  administer  oaths 
and  may  require  the  applicants  to  produce  witnesses  to  identify 
them  or  either  of  them  and  may  also  examine  under  oath  or  other- 
wise other  witnesses  as  to  any  material  inquiry  pertaining  to  the 
issuing  of  the  license;  provided,  however,  that  in  cities  of  the  first 
class  the  verified  statements  and  affidavits  may  be  made  before  any 
regular  clerk  of  the  city  clerk's  office  designated  for  that  purpose 
by  the  city  clerk  If  it  appears  from  the  affidavits  and  statements 
BO  taken,  that  the  persons  for  whose  marriage  the  license  in  quesr 
tion  Is  demanded  are  legally  competent  to  marry,  the  said  clerk 
shall  issue  such  license,  except  in  the  following  cases.  If  it  shall 
appear  upon  an  application  of  the  applicants  as  provided  in  this 
section  that  the  man  is  under  twenty-one  years  of  age,  or  that  the 
woman  is  under  the  age  of  eighteen  years^  then  the  town  or  city 
cleric  before  he  shall  issue  a  license  shall  require  the  written  con- 
sent to  the  marriage  from  both  parents  of  the  minor  or  minora  or 
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inch  ad  shall  then  bo  livings  or  if  tlie  pareuta  of  both  are  dead, 
then  the  written  consent  of  the  guardian  or  guardians  of  such 
nimor  or  t»inors.  If  one  of  the  parents  haa  been  missing  and  had 
not  been  seen  or  heard  from  for  a  period  of  one  year  preceding 
the  time  of  the  application  for  the  license,  although  diligent  in- 
quiry has  been  made  to  learn  the  whereaboutB  of  such  parent,  the 
town  or  city  clerk  may  issue  a  license  to  such  minor  upon  the 
sworn  statement  and  consent  of  the  other  parent  If  the  niar^ 
riage  of  the  parpen ts  of  such  minor  has  been  dissolved  by  decrci^  of 
diip'orc©  or  annulment,  the  consent  of  the  parent  to  whom  thti 
court  which  granted  the  decree  has  awarded  the  custody  of  such 
minor  shall  be  sufficient*  If  there  is  no  parent  or  guardian  of  the 
minor  or  minora  living  to  their  knowledge  then  the  town  or  city 
elerk  sbatl  require  the  written  consent  to  the  marriage  of  the  per- 
BQU  ttnder  whose  care  or  government  the  minor  or  minors  may  be 
before  a  license  shall  be  issued.  The  parents j  guardians  or  other 
persons  whose  consents  it  shall  be  necessary  to  obtain  before  tbo 
Hcanse  shall  issuej  shall  peronally  appear  before  the  town  or  city 
elork  and  execute  the  same  if  they  arc  residents  of  the  state  of 
Kow  York  and  physically  able  so  to  do*  If  they  are  non-residents 
of  the  stat^  the  required  consents  may  be  executed  and  duly 
acknowledged  without  the  state^  but  the  consent  with  a  certificate 
attached  showing  the  authority  of  the  officer  to  take  acknowledg- 
ments must  be  duly  filed  with  the  town  or  city  clerk  before  a  li- 
cense shall  issue.  Before  issuing  any  license  herein- provided  for, 
the  town  or  city  clerk  shall  be  entitled  to  a  fee  of  one  dollar,  which 
sum  ahall  bo  paid  by  the  applicants  before  or  at  the  time  the  li- 
oense  is  issued;  and  all  such  fees  so  received  by  the  clerks  of  cities 
shall  be  paid  monthly  to  the  treasurer  of  the  city  wherein  such 
Heifnse  is  issued.  Any  town  or  city  clerk  who  shall  issue  a  license 
To  marry  any  persons  one  or  both  of  whom  shall  not  be  at  the  time 
of  the  marriage  under  such  license  legally  compotOTit  to  marry 
without  first  requiring  the  parties  to  such  marriage  to  make"  such 
nHidavits  and  statements  or  who  shall  not  require  the  procuring  of 
^  conBents  provided  for  by  thig  article,  which  shall  show  that 
Ifae  parties  authorized  by  said  license  to  be  married  are  legally 
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competent  to  marry  shall  he  guilt j  of  a  mis  demeanor  and  an  con- 
viction thereof  shall  be  iioed  in  the  sum  of  one  hundred  dollars  for 
each  and  every  offenae.  In  any  city  the  fees  collected  for  the 
issuing  of  a  marriage  license,  or  for  solemnizing.^  matriage^  m> 
far  as  collected  for  services  rendered  by  any  officer  or  employee 
of  such  city^  ahall  be  paid  into  the  city  treasury  and  may  by  ordi- 
nance be  credited  to  any  fund  therein  desi^ated,  and  said  ordi- 
nance,  when  duly  enacted,  shall  have  the  force  of  law  in  such  city. 
(Amended  by  L.  1912.  ch-  241;  L.  1917,  eh,  503,  in  effect  May 
16,  1917.) 

BetlTatlam;  Domeatlc  Ralatlona  Law,  5  10,  as  added  by  L.  1907/ clL  712, 
S  Op  fljm  amended  l>y  Li  leos,  cb.  73,  I  2, 

I   16.   FalM  statam«iitB  «nd  «ffla«Tliit 

Any  person  whd  shall  in  any  aflSdavit  or  statement  required  or 
provided  for  in  this  article  wilfully  and  falsely  swear  in  regard  to 
any  material  fact  as  to  the  competency  of  any  person  for  whose 
marriage  the  license  in  question  or  concerning  the  procuring  or 
issuing  of  which  such  affidavit  or  statement  may  be  made  shall  be 
deemed  guilty  of  perjury  and  on  conviction  ^hereof  shall  be  pun- 
ished as  provided  by  the  statutes  of  this  state. 

DeriTBtloai  Domestic  Relations  Law,  5  11,  aa  added  by  Lt.  1907,  eb. 
742,  a  6. 

i  IT.  Clergj^Aa  e^  offieer  vlol&tiuK  article i  penal ty. 

If  any  clergyman  or  other  person  authorised  by  the  laws  of  llifa 
state  to  perform  marriage  ceremonies  shall  solemnize  or  preflumo 
to  solemnize  any  marriage  between  any  parties  without  a  lioenae 
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being  presented  to  bim  or  them  as  herein  provided  or  with  knowl- 
edge that  either  party  is  legally  incompetent  to  contract  matri* 
mony  as  is  provided  for  iu  this  article  be  shall  bo  giiilty  of  a  mis- 
dOflni^'^nor  and  on  conviction  thereof  shall  be  punished  by  a  fine  not 
leas  than  fifty  doUarg  nor  more  than  five  hundred  dollars  or  by 
unprisonnient  for  a  term  not  cjceeeding  one  year. 

DeHTfttloAt    DomeAtic  H^Iatioita  Law,  g  12,  oj  addnl  by  L.  1907,  ch^  T4Sj 


f  18*  O^reriaea  or  offloef,  wKea  protected. 

Any  such  clergymen  or  officer  aa  aforesaid  to  whom  any  such 
license  duly  issued  may  come  and  not  having  personal  knowledge 
of  the  incompetency  of  either  party  therein  named  to  contract 
matrimony^  may  lawfully  solemnize  matrimony  between  them. 
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(19.    H«oorda  to  1>e  kept  hj  town  and  olt;^  clerks. 

Each  town  and  city  clerk  hereby  eirapowered  to  issue  marriago 
licenaee^  together  with  the  certificate  attadbed  showing  tho  perform- 
snce  of  the  marriage  ceremony,  which  iKiok  shall  be  kept  and  pre- 
ijerved  as  a  part  of  the  public  records  of  bis  oflfiL^o,  Whonevcr  an 
Af^lication  is  made  for  a  search  af  siicb  records  tljo  city  or  town 
el^A  may  make  mich  searcJi  and  funiisb  a  certificate  of  the  result 
to  the  applicant  upon  the  payment  of  a  foe  of  fifty  cents  for  a 
iettjch  of  one  year  and  a  fuitber  fee  of  ten  ct*nta  for  eacJa  addi- 
tional year,  which  fees  shall  bo  paid  in  advituce  of  such  search.  All 
«iich  affidavits^  atatjcments  and  consents^  iouneiliately  upon  the  tak- 
ing or  receiving  of  the  same  by  tsLe  ttnvn  or  city  clerk,  shall  be 
recorded  and  indexed  and  shall  1h*  public  records  and  open  to  public 
inspection.  On  or  liefore  the  fiftwuth  day  of  each  month  the  said 
to>wn  and  city  clerk  shall  file  in  the  office  of  tho  county  clerk  of  the 
oonnty  in  which  said  to^\^l  or  city  i"^  sitiiatrfl  tbc  original  mul  ex- 
cept in  the  city  of  New  York  one  copy  of  each  affidavit,  statement^ 
<5onsent|  liceose  and  certificate,  which  have  heiHi  filed  or  made  be- 
fore him  during  the  preceding  month.  He  sliall  not  be  requin?d  to 
file  any  of  said  docmnents  with  the  county  clerk  until  the  license 
is  returned  with  the  certificate  showing  that  tilje  nian-iage  to  which 
iliey  refer  has  been  actually  performed.     (Amended  by  K  1912^ 
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ch.  241;  L  1S)16,  oh.  381;  L.  1920,  ch.  213;  in  effect  Sept.  I, 
1920.) 

DerlTatloBi  Domestic  Relatioos  Iaw,  §  14,  aft  added  by  L.  1907,  th.  74S, 
§6. 

%  20.   Beeordp  to  lie  k«pt  hy  the  eonnty  olerk. 

The  coimtj  clerk  of  each  county  except  the  counties  included 
within  the  city  of  ^tfew  York  shall  keep  a  copy  and  index  in  a  hook 
kept  in  his  office  for  that  purpose  of  each  statementj  affidavit,  con* 
sent  and  lieenaCj  together  with  a  copy  of  the  certificate  thereto  at- 
tached showing  the  performance  of  the  marriage  ceremony,  filed  in 
his  office.  During  the  first  twenty  days  of  the  months  of  January, 
April,  July  and  October  of  each  year  the  county  clerk  shall  trans- 
mit to  the  state  department  of  health  at  Albany,  New  York,  all 
original  affidavitSj  statements,  consents  and  licenses  with  certifi- 
cates attached  filed  in  his  office  during  the  three  months  preceding 
the  date  of  such  report,  also  all  original  contracts  of  marriage  made 
and  recorded  in  his  office  during  such  period  entered  into  in 
accordance  with  subdivision  four  of  section  eleven  of  this  chapter, 
which  record  and  certificate  shall  he  kept  on  file  and  properly 
indexed  by  the  state  department  of  health.  Whenever  it  is  claimed 
that  a  mistake  has  been  made  through  inadvertence  in  any  of  the 
statements,  affidavits  or  other  papers  required  by  this  section  to  be 
filed  with  the  state  department  of  health,  the  state  commissioner 
of  health  may  file  with  the  same,  affidavits  upon  the  part  of  the 
person  claiming  to  he  aggrieved  by  such  mistake,  showing  the  true 
facta  and  the  reason  for  the  mistake  and  may  make  a  note  upon 
such  original  paper,  statement  or  affidavit  showing  that  a  mistake 
is  claimed  to  have  been  made  and  the  nature  thereof.  The  ser- 
vices rendered  by  the  county  dork  in  carrying  out  the  provisions 
of  this  article  shall  he  a  county  charge  except  in  counties  where  the 
county  clerk  is  a  salaried  officer  in  which  case  they  shall  be  a  part 
of  the  duti^  of  his  office.     (Amended  by  L,  1015,  ch.  422;  L. 

1917,  ch.  245,  in  effect  April  23,  1917.) 
DeilTaticmi     Domestic  Eelations  Law,  §  15,  as  added  by  L.  1B07,  ch.  742, 

§21,  FariPA  aad  1»ooka  to  "be  fiimlalied. 

Blank  forms  for  marriage  licenses  and  certificates  and  also  the 
proper  books  for  registration  ruled  for  the  items  contained  in  said 
forms  and  also  blank  statements  and  affidavits  and  such  other  blanks 
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m  siaU  be  necessary  to  complj  with  the  provisions  of  this  article 
iball  be  prepared  by  the  state  board  of  health  and  Bb»Il  be  fur- 
nished by  said  department  at  the  expense  of  the  state  to  the 
CDimty  ekrks  of  the  various  coimties  of  the  state  in  the  qnantitiew 
needed  from  time  to  time,  and  the  county  clerk  of  eaeb  county 
shall  distribute  them  to  town  and  city  clerks  in  bis  coimtv  in  such 
quantities  as  their  necessities  shall  require.  The  expense  of  dis- 
tributing the  same  to  said  town  and  city  clerks  is  hereby  made  a 
county  charge- 

orrivAUvttt  Doitjeflti^;  E^ltttlcns  taw*  }  16,  aa  added  by  L,  1907p  olr. 
712,  f  e. 

§  2Z*  P^naltr  for  vlolatloii* 

Any  town,  city  or  county  cfprk  who  shall  violate  any  of  the 
provisions  of  this  article  or  shall  fail  to  comply  therewith  shall  be 

deemed  guilty  of  a  misdemeanor  and  shall  pay  a  fine  not  exceeding 
the  sum  of  one  hundred  dollars  on  conviction  thereof. 
DerlTvttont    Domestic   EelaMona   Law,   §    17,   ft^   ntided   by   L.    190T,   eh. 

Copies  of  the  records  of  marriages  including  the  license  and 

certificate  of  marriage  and   all   other  records  pertaining  tlieretn 

duly  certified  by  the  clerk  of  the  county  where  the  same  are  recorded 

under  his  official  seal  shall  be  evidence  in  all  courts. 

DeriTBtlont  Domestic  Relations  Law,  |  18,  as  added  by  L.  1907,  e)i. 
T42,  f  e. 

f  £4i»  £ff«ot  of  marriaEtt  of  parents  of  llle^timatei* 

All  illegitimate  children  whose  parents  have  heretofore  inter- 
married or  who  shall  hereafter  intermarry  shall  thereby  become 
legitimatized  and  shall  become  legitimate  for  all  purposes  and 
entitled  to  all  the  rights  and  privileges  of  lef^itimate  children: 
but  an  estate  or  interest  vested  or  trust  created  before  the  marriage 
of  the  parents  of  such  child  shall  not  be  divested  or  affected  by 
reason  of  such  child  being  legitimatized.  Nothing  in  this  article 
shall  be  deemed  or  constrned  to  in  any  manner  impair  or  affect  the 
validity  of  any  lawful  marriage  contract  made  before  the  passage 
of  this  article. 

DeFlv»tli»iii  DomcAtic  Relatione  Law,  §  10,  aa  added  by  L.  1907,  ch. 
742,  I  fl, 

S  25.  Iileei»«,  when  to  be  olitaliied. 

The  provisions  of  this  article  pertaining  tn  the  granting  of  the 
li<?ense3  before  a  marriage  can  be  lawfully  ctlebrtited  apply  to  all 
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persons  who  assume  the  marriage  relation  in  accordance  with  suV 
division  four  of  section  eleven  of  this  chapter.  Nothing  in  this 
article  contained  shall  he  construed  to  render  void  by  reason  of  ft 
failure  to  procure  a  marriage  license  any  marriage  solemnized 
hf^twcen  per&ons  of  full  age  nor  to  render  void  any  marriage  be- 
tween minors  or  with  a  minor  under  the  legal  age  of  consent  where 
the  consent  of  parent  or  guardian  has  been  given  and  auch  mar- 
riage ahall  be  for  such  cause  voidable  only  as  to  minora  or  a  minor 
upon  complaint  of  such  minora  or  minor  or  of  the  parent  or 
guardian  thereof. 
0erlTmt4«ai    DoiUMtk  BtUUcm*   UiT,  |   £0.  M  ftdded  hw  'L.  IIOT,  ^ 
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RETICLE  4. 
CEBTAm  RIGHTS  AND  LXABaiTTES  OF  HUSBAND  AND  WIF7L 

SscntoN  50.  property  ^f  mflTTied  woman. 

51.  Powers  of  married  womftiu 

52.  Insurance  of  huflband^s  Ufe. 

63.  Contracla  m  contemplation  of  marriage. 

54.  Liability  of  husband  for  ante-nuptial  debta. 

55.  Contract  of  married  woman  not  to  bind  buabftnd. 

56.  Husband  and  wife  may  con  re j  to  each  other  or  make  pai^ 

titioiL 

57.  Eiglit  of  action  by  or  againat  married  woman  for  torta. 

58.  Pardon  not  to  re-atore  marital  rigbta, 

59.  Compelling'  transfer  of  trust  proxserty, 

60*  Married  woman 'a  right  of  action  for  wageOi 

I  50.  Wr^i^rtj  of  mArHed  woaiku. 

Property,  real  or  personal,  now  owned  by  a  married  woman,  or 
hereafter  owned  by  a  woman  at  the  time  of  her  marriagep  or  ac- 
quired by  ber  as  prescribed  in  tfais  chapter j  and  the  renta,  iaaueflj 
proceeds  and  profits  thereof,  shall  continue  to  be  her  sole  and 
separate  property  as  if  she  were  unmarried,  and  shall  not  be  sub- 
ject  to  her  husband's  control  or  disposal  nor  liable  for  bis  debts. 

I»«7lTRti«Bi     I>iniefltic  Relations  Law,  f  20. 
§  Gl*  P«w«(rs  vf  ai«rri«d  woman, 

A  married  woman  has  all  the  rights  in  respect  to  property,  real 
or  personal,  and  the  acquisition,  use,  enjoyment  and  disposition 
thereof,  and  to  make  contracts  in  respect  thereto  with  any  person, 
including  her  husband,  and  to  carry  on  any  business,  trade  or  occu- 
f^tion,  and  to  exercise  all  powers  and  enjoy  all  rights  in  respect 
thereto  and  in  respect  to  her  contracts,  and  be  liable  on  such  con- 
traeta,  as  if  she  were  nnmarned ;  but  a  husband  and  wife  cannot 
contract  to  alter  or  dissolve  fhe  marriage  or  to  relieve  the  husband 
from  his  liability  to  support  his  wife.  All  sums  that  may  be  re- 
covered in  actions  or  special  proceedings  by  a  married  woman  to 
f€CO¥er  damages  to  her  person^  estate  or  character  shall  be  the  sepa- 
rate property  of  the  wife.  Judgment  for  or  against  a  mnrried 
woman,  may  be  rendered  and  enforced,  in  a  court  of  record^  or  not 
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of  record,  as  if  ahe  was  single.  ^  A  married  woman  may  coiife38  a 
judpnent  specified  in  section/ one  tbousand  two  hundred  and 
seventy-three  of  the  code  of  civil  procedure, 

DerlTiLtlctiij     Domestic  Relatione  Law,  §  21;  Code  Civil  Procedure,  ff  460, 

1206,  and  1273,  incorporated.  For  remainder  of  aecUoiu  450  and  1273,  see 
Code  Civil  Procedure,  U  450,  1273. 

§  52p  Xnanraiive  of  Imtba^d^fl  lifCi, 

A  married  woman  mayj  in  her  own  name^  or  in  the  name  of  a 
third  person,  with  his  eoment^  as  her  trustee,  cause  the  life  of  her 
husband  to  be  insured  for  a  definite  period,  or  for  the  term  of  his 
natura]  life.  Where  a  married  woman  survives  such  period  or  term 
she  is  entitled  to  receive  the  insurance  money,  payahle  by  the 
terms  of  the  policy,  as  her  separate  property,  and  free  from  any 
claim  of  a  creditor  or  representative  of  her  husband,  except,  that 
where  tiie  premium  actually  paid  annually  out  of  the  husband's 
property  exceeds  five  hundred  dollars,  that  portion  of  the  insurance 
money  which  is  purchased  by  excess  of  premium  above  five  hundred 
dollarSj  is  primarily  liable  for  the  husband's  debts.  The  policy  may 
provide  that  the  insurance,  if  the  married  woman  dies  before  it 
becomes  due  and  without  disposing  of  itj  shall  be  paid  to  her  hus- 
band or  to  bis,  her  or  their  children,  or  to  or  for  the  use  of  one  or 
more  of  those  persons ;  and  it  may  designate  one  or  more  trustees  for 
a  child  or  children  to  receive  and  manage  such  money  until  such 
child  or  children  attain  full  age.  The  married  woman  may  dis- 
pose of  such  policy  by  will  or  written  acknowledged  assignment 
*  to  take  effect  on  her  death,  if  she  dies  thereafter  leaving  no  ^e- 
ficendants  surviving.  After  the  will  or  the  assignment  takes  effect^ 
the  legatee  or  assignee  takes  such  policy  absolutely,      ^ 

A  policy  of  insurance  on  the  life  of  any  person  for  the  benefit 
of  a  married  woman  is  also  assignable  and  may  be  surrendered  ta 
the  company  issuing  the  same,  by  her^  or  her  legal  repr^entative, 
with  the  v^itten  consent  of  the  assured, 
DerlVKlioni    Domestic  Relatloas  Liw,  S  22. 
§53.  Contracts  la  eontenLplaticm  of  xuarrtftgep 

A  contract  made  between  persons  in  contemplation  of  mamage^ 
remains  in  full  force  after  the  marriage  takes  place. 

Derivation!     DoHicBtic  Relations  Law,  §  23. 
§54.  liability  of  bosband  for  ante-maptlal  debti. 

A  husband  who  acquires  property  of  his  wife  by  ante-nuptial 

contract  or  otherwise,   is  liable  for  her  debts  contracted  befof^ 

marriage,  but  only  to  the  extent  of  the  property  so  acquired, 
Il«riTatloai    Domefltic  Relations  Law,  f  24. 
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§  55.  Costrftot  of  married  warn  an  not  to  biad  hnabaad. 

A  contract  made  by  a  married  woman  does  not  bind  her  liosbojiil 
or  his  property, 
l>«rlT«ttant     Domefttic  Relations  Law,  S  25. 

I  56>  Bttsband  and  wife  may  oon^er  to  ^litih  oihew  <rr  i^aJke  pafti* 
tiim. 

Hosband  and  wife  may  conTey  or  transfer  real  or  personal  prop- 
erty directly,  the  one  to  the  other,  without  the  intervention  of  a 
third  pi^rson ;  and  may  make  partition  or  division  of  any  real  prop- 
erty held  by  them  aa  tenants  in  commoii,  joint  tenants  or  tenants 
Isy  the  entireties.  If  so  expressed  in  the  instrnment  of  partition  or 
division  J  such  instrument  bars  the  wife's  right  to  dower  in  such 
property,  and  also,  if  so  expressed,  the  husband's  tenancy  by 
courtesy, 

liiFPlTalioBi    Domestic  Relatlijiis  Law,  5  S6* 

I  57 #  Higlit  of  action  Iit-  or  against  mar^letf  iroman  for  torti. 

A  married  woman  has  a  right  of  action  for  an  injury  to  her  per- 
ion,  property  or  character  or  for  an  injury  arising  out  of  the  mar- 
ital relation,  as  if  unmarried.  She  13  liable  for  her  wrongful  or 
tortious  acts;  her  husband  is  not  liable  for  such  acts  unless  they 
were  done  by  his  actual  coercion  or  instigation;  and  such  coercion 
or  instigation  shall  not  he  presumed,  but  must  be  proved-  This 
Auction  does  not  affect  any  right,  cause  of  action  or  defense  exist inf^ 
fcefore  the  eighteenth  day  of  March,  eighteen  hundred  and  ninety. 
t)«riTall«iii     Domestic  Re!ationa  Law,  ft  27. 

f  JIdi.  Pardon  not  to  restore  marital  rl^lita- 

A  pardon  granted  to  a  person  sentcneed  to  imprisonment  for  life 
within  this  state  does  not  restore  that  person  to  the  rights  of  a 
previous  marriage  or  to  the  guardianship  of  a  child^  the  issue  of 
trach  a  marriage, 

Oerfvatioat    DomeBtic  Eelationa  Law,  f  28. 

9  59.  Oompclllnff  tranter  of  trnst  property. 

A  person  who  holds  property  as  trustee  of  a  married  woman, 

nnder  a  deed  of  conveyance  or  otherwise,  may,  on  the  Written  ro- 

i|oest  of  such  married  woman,  aceompanied  by  a  certificate  of  a 

justice  of  the  supreme  courts  that  he  has  examined  the  condition 

♦and  aituation  of  the  propertyj  an<i  made  inquiry  into  the  capacity 

of  such  married  woman  to  manage  and  control  the  same,  convey  to 

«uch  married  woman  all  or  any  portion  of  such  property,  or  the 

rents,  issues  or  profits  thereof, 

OerlTatlont     Domestic  Rektiona  Law^  f  29«  ^  j 
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f   GO.  Mftrrled  ir Oman's   rlg^lit  of  aeUon  for  w^agei. 

A  married  woman  shall  have  a  cause  of  action  in  her  own  eole 
and  separate  right  for  all  wages,  aalary,  profits,  compensation  or 
other  remuperation  for  which  she  may  render  work,  labor  or  eerw- 
icesj  or  which  may  be  derived  from  any  trade,  business  or  occupa- 
tion carried  on  by  her,  and  her  husband  shall  have  no  right  of  act  ion 
therefor  unless  she  or  he  with  her  knowledge  and  consent  has  other- 
wise expressly  a^rreed  with  the  person  obligated  to  pay  such  wages, 
salary,  profits,  compensation  or  other  remnneration-  In  any  action 
or  proceeding  in  which  a  married  woman  or  her  husband  shall  seek 
to  recover  wages,  salary,  profits,  compensation  or  other  rtmuner* 
ation  for  which  such  married  woman  has  rendered  work,  labor  or 
services  or  which  was  derived  from  any  trade^  business  or  occupa- 
tion carried  on  by  her  or  in  which  the  loss  of  such  wagesj  salary, 
profits,  compensation  or  other  remuneration  shall  be  an  item  of 
damage  claimed  by  a  married  woman  or  her  husband,  the  presump- 
tion of  law  in  all  such  cases  shall  be  that  such  married  woman,  is 
alone  entitled  thereto,  unless  the  contrary  expressly  appe^ars.  This 
section  shall  not  affect  any  right^  cause  of  action  or  defense  exist- 
ing prior  to  May  seventeenth,  nineteen  hundred  and  five. 

DeriTAtiont    Domefitic  Relations  Law,   g  30,  added  by  U   1902,  cb,  289, 
I  1^  amended  by  U  1905,  ch.  4Qd,  fi  1 ;  L.  1005,  th.  495|  i  Z,  incorporateiL 
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THE  CUSTODY  AXD  WAGES  OF  CHIL0RKK 

SSGTICN  70.  Habeas  corpus  for  child  detained  by  parent, 
7L  Habeaa  corpus  for  child  detained  by  SbakeiBi 
?2,  Payment  of  wages  to  minor  j  wiien  valid. 

I  70.  Ealieaa  corpm  for  cliild  detiUned  hj  poreut. 

A  busband  or  wife,  being  an  inhabitant  of  this  state,  Imng  in  a 
etate  of  separation^  without  being  divorced,  who  haa  a  minor  cfaild^ 
niaj  apply  to  the  supreme  eonrt  for  a  writ  of  habeas  corpus  to  have 
Each  minor  child  brought  before  such  court;  and  on  th©  return 
thereof,  the  court,  on  due  consideration,  may  award  the  chaigo  and 
ojstody  of  such  child  to  either  parent  for  such  time,  under  such 
regulations  and  restrictions,  and  with  such  provisions  and  direc- 
tionsj  as  the  ease  may  require,  and  may  at  any  time  thereafter 
vacate  or  modify  such  order,' 

DerlTKtloDt    Domestic  Relations  Law,  |  40. 

f  Tl*  HAl»«ai  fiojrpus  fo^  cMld  detained  by   Shakerfl. 

If  it  shall  appear  on  such  application,  or  the  return  of  the  writ^ 
that  the  husband  or  wife  of  the  applicant  has  become  attached  to 
lie  society  of  Shakers,  and  detains  a  child  of  the  marriage  among 
them,  and  that  such  child  is  secreted  or  concealed  among  them,  the 
court  may  issue  a  warrant  in  aid  of  such  writ  of  habeas  corpus. 
directed  to  the  sheriff  of  the  county  where  the  chilJ  is  suspected  to 
be,  commanding  such  sheriff,  in  the  day  time,  to  search  the  dwcU- 
iag-houses  and  other  buildings  of  such  socif  ty,  or  of  any  mcralKrrs 
thereof,  or  any  other  building  specified  in  the  warrant,  for  such 
child,  and  to  bring  him  before  the  court,  and  the  sheriff  must  forth- 
with execute  such  warrant, 

i>eHiFmtiA9i     Dotnestie  Relations  Law,  §  41. 
t  72,  PajsieMt   of  wages   to   m^lnor;    wheiL  vaUd. 

Where  a  minor  is  in  the  employment  of  a  person  other  than  his 
parent  or  guardian,  payment  to  such  minor  of  his  wages  is  valid, 
viless  such  parent  or  guardian  notify  the  employer  in  writing. 
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within  thirty  days  after  the  commencement  of  auch  service,  that             ■ 

such  wages  are  claimed  bj  such  parent  or  guardian,  but  whenever              1 

such  notice  is  given  at  any  time  payments  to  the  minor  shall  not  be              1 

\  valid  for  services  rendered  thereafter-                                     ^                        | 

^^H                    Der  I  ▼«  tl  o  u  t 

Domestic?  Eelationi  LaWj  §  42. 

1 

1 

^-      ■ 

^^^^^^_J^ 

1 

1 

^1 

^^L 

i 
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[iHTICLE  ft 

GUARDIAITS. 

Sbctioh  80.  Guardians  in  socage, 

81.  Appointment  of  guardians  by  parent 

83.  Powers  and  duties  of  such  guardians. 

S3,  Duties  and  liabilities  of  alt  general  guardians. 

84.  Guardiflnship  of  njarried  woman. 

85.  InvestTucnt  of  trust  funds  by  guardian, 

66.  Guardianship  of  indigent  children  by  inoorporated  orpliaji 
asylums, 

87.  Record  of  children  to  be  kept  by  orphan  asylums. 

88.  Care  and  custody  of  poor  cliildren  in  institutions. 

i  80-  Gn&rdlAtt*  In  aooa^e* 

Where  a  minor  for  whom  a  general  guardian  of  the  property  has 
not  been  appointed  shall  acquire  .real  property,  the  guardianship 
of  his  property  with  the  righta^  powers  and  duties  of  a  guardian  in 
80cage  belongs:  ^ 

1<  To  the  father ; 

2.  If  there  be  no  father,  to  the  mother;  ' 

3.  If  there  be  no  father  or  mother,  to  the  nearest  and  eldest 
relative  of  full  age,  not  under  any  legal  incapacity;  and  as  between 
relativea  of  the  same  degree  of  consanguinity,  males  shall  be  pre- 
ferred, 

i 

The  rights  and  authority  of  every  such  guardian  shall  be  super- 
seded by  a  testamentary  or  other  guardian  appointed  in  pursuance 
of  this  article- 
Derivation  t    Domestic  Relations  Law,  §  60. 

§  81.  Appolmtment  of  gvArdianfl  by  parent. 

A  married  woman  is  a  joint  guardian  of  her  children  with  her 
husband,  with  equal  powers,  rights  and  duties  in  regard  to  them. 
Upon  the  death  of  either  father  or  mother,  the  surviving  parent,  ^^ 
whether  of  full  age  or  a  minor,  of  a  child  likely  to  be  bom,  or  of 
any  living  child  under  the  age  of  twenty-one  years  and  unmarried, 
may^  bv  deed  or  last  will,  duly  executed,  dispose  of  the  custody  and 
tuition  of  such  child  during  its  minority  or  for  any  less  time,  to 
any  person  or  persons.  Either  the  father  or  mother  may  in  the  life- 
Digitized  byVjOOQlC 


!|S  DOMESTIC  RELATIONS  LAW.  §S  82,  8a 

time  of  tiem  both,  by  last  will  duly  executed^  appoint  the  other  the 
guardian  of  the  person  and  property  of  such  child,  during  its  min- 
ority. A  person  appointed  giiardian  in  pursuance  of  this  section 
shall  not  exercise  the  power  or  authority  thereof  unless  such  will 
ia  admitted  to  probate,  or  such  deed  executed  and  recorded  as  pro- 
vided hy  section  twenty-eight  hundred  and  fifty-one  of  the  code  of 
civil  procedure, 

Dertvftttont    Domestic  Relatione  Law,  f  51,  as  amended  by  L,  1899,  ch_ 
151>,  I  1. 

g  B2,  Powers  wad  dtttl«i  of  tndh  s^^ardlAiu. 

Every  such  disposition,  from  the  time  it  takes  effect,  shall  vest 
IB  the  person  to  whom  made^  if  he  accepts  the  appointment,  all  the 
rights  and  powers,  and  subject  him  to  all  the  duties  and  obligations 
of  a  guardian  of  such  minor,  and  shall  be  valid  and  effectual 
against  every  other  person  claiming  the  custody  and  tuition  of  such 
minor,  as  guardian  in  socage  or  otherwise.  He  may  take  the  cus- 
tody and  charge  of  the  tuition  of  such  minor,  and  may  maintaitt 
all  proper  actions  for  the  wrongful  taking  or  detention  of  the  rainor, 
and  shall  recover  damages  in  such  actions  for  the  benefit  of  his 
ward.  He  shall  also  take  the  custody  and  management  of  the  per- 
sonal estate  of  such  minor  and  the  profits  of  his  real  estate,  during 
the  time  for  which  such  disposition  shalLhave  been  made,  and  may 
bring  such  actions  in  relation  thereto  as  a  guardian  in  socage  might 
by  law, 
D«rlraHoB)    Dotneatic  Relations  Law.  §  52. 

$  83.  Datie*  and  liabilities  of  all  genaral  enardUuu. 

A  general  guardian  or  guardian  in  socage  shall  safely  keep  tho 
property  of  liis  ward  that  shall  come  into  his  custody,  and  shall  not 
make  or  suffer  any  waste^  sale  or  destruction  of  such  property  or 
inheritance,  but  shall  keep  in  repair  and  maintain  the  houses, 
gardens  and  other  appurtenances  to  the  lands  of  his  ward,  by  and  * 
with  the  issues  and  profits  thereof ^  or  with  such  other  moneys  be- 
longing to  his  ward  as  shall  be  in  his  possession ;  and  shall  deliver  ^' 
the  same  to  his  ward,  when  he  comes  to  full  age,  in  at  least  as  good  1 - 
condition  as  such  guardian  received  the  same^  inevitable  decay  and 
injury  only  excepted;  and  shall  answer  to  his  ward  for  the  issues, 
and  profits  of  the  real  estate,  received  by  him,  by  a  lawful  account, 
to  be  settled  before  any  court,  judge  or  surrogate  having  authority 
to  settle  the  accounts  of  general  and  testamentary  guardians;  and 
any  order,  judgment  or  decree  in  any  action  or  proceeding  to  settle 
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Eoeli  accounts  may  be  enfoTCcd  to  t'lie  same  exteot,  and  in  like  man- 
tit'T  m  in  the  case  of  general  and  testamentary  guardians.  If  any 
gaardian  sball  make  or  suffer  any  israste,  sale  or  destruction  of  the 
inheriti^nce  of  hia  ward,  he  shall  lose  the  custody  of  the  same,  and 
of  suf!i  ward,  and  shall 'forfeit  to  the  ward  treble  damages, 
l>rFiT«tloni    Domestic   Relatioa«   Law,    |    63,   aa    amended   by    L.    IttO^i 

I  84.  Gnardiajukip  of  married  womaiL. 

The  lawful  marriage  of  a  woman  before  she  attains  ber  majority 
terminates  a  general  guardianship  with  respect  to  her  person^  but 
not  wltli  respect  to  her  property, 

Dc^rlv^AtioBt     £k»meatic  Relationa  Law,  §  54. 

I  8S.  tuvemtmemt  of  trust  fuada  hj  enardian. 

A  guardian  holding  trust  funds  for  iiwestn>ent  baa  the  powers 
pifovided  by  section  one  hundred  and  eleven  of  the  decedent  estate 
law  for  an  executor  or  adrainistrator. 

D«rlY«tiiiiii     L,   1897,  ch.  417,  i   0,  pi.,  a  a  amended  ^y  L.   190S,  ch.  295,     . 
I  1  mnd  L.  lOOT,  oh.  609,  g  L 

I  8S.  fS^ardJaiuliip   of  iiidiseiit   childreA   ky   iacorx^orated   orpban 
aayliuas* 

The  guardianship  of  the  person  and  the  custody  of  an  indigent 
diild  may  be  committed  to  an  incorporatpd  oqihan  asylum  or  other 
Inst  it  nt  ion  incorporated  for  the.  tarf  of  orjjhan^  friendless  or  deati* 
tute  children,  by  an  instrument  in  writing  signed: 

L  By  th€  parents  of  such  child,  if  both  such  parents  shall  then 
be*  tiving,  or  by  the  surviving  parent,  if  either  parent  of  such  child 
h?  dead ; 

2.  If  either  one  of  such  parents  shall  have  for  a  period  of  six 
months  then  next  preceding  abandoned  such  child,  by  the  other  of 
such  parents; 

3.  If  the  father  of  such  cliild  shall  have  nrglcetod  to  provide  for 
his  family  during  the  six  months  next  preceding,  or  if  such  child  is 
a  bastard,  by  the  mother  of  snch  child; 

4*  If  both  parents  of  such  child  are  dead,  hj  the  guardian  of  the 
person  of  such  child  lawfully  appointed,  with  the  approval  of  tlie 
court  or  officer  which  appointed  such  guardian  to  be  entered  of 
record ; 

5*  If  both  parents  of  such  child  are  dead,  and  no  legal  guardian 
of  the  person  of  such  child  has  been  appointed,  and  no  such  guiird- 
ian  baa  been  appointed  by  will  or  by  deed  by  rither  parent  thereof, 
Of  if  the  parents  have  abandoned  such  child  for  the  perioikof  sis. 
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months,  then  next  precedingj  by  the  mayor  of  the  city  or  by  the 
con&ty  judge  of  the  county  in  which  such  asylum  or  such  other 
institution  is  located. 

Such  instnimait  shall  be  upon  such  term%  for  such  time  and 
s^ubject  to  ^uch  conditions  as  may  be  agreed  upon  by  the  parties 
thereto-  It  may  also  provide  for  the  absolute  Burrender  of  such 
cliild  to  such  corporation.  But  no  such  corporation  shall  draw  or 
receive  money  from  public  funds  for  the  support  of  any  such  child 
committed  under  the  provisions  of  this  section,  unless  it  shall  have 
been  determined  by  a  court  of  competent  jurisdiction  that  such 
child  has  no  relative,  parent  or  guardian  living,  or  that  such  rela- 
tive, parent  or  guardian,  if  living,  is  destitute  and  actually  unable 
to  provide  for  the  support  of  such  child, 

DertviitlDiii     L.  1884,  cb,  438,   g    L 
§   87.  Reoord  at  cMldreit  to  lie  kept  h7  orpliau  aayliim*. 

All  institutional  public  or  private,  incorporated  or  not  incorpo- 
rated, for  the  rece^ion  of  minora,  whether  as  orphans^  or  as  pauper, 
indigent,  destitute,  vagrant,  disorderly  or  delinquent  persons,  are 
herehy  required  to  provide  and  keep  a  record,  in  which  shall  be 
entered  the  date  of  reception,  and  the  names  and  places  of  birth 
and  residence,  as  nearly  as  the  same  can  reasonably  ht  ascertained, 
of  all  children  admitted  in  such  institutions,  and  how  and  by  whom 
and  for  ^hat  cause  such  children  shall  be  placed  therein,  and  the 
names,  residence,  birthplace  and  religious  denomination  of  the 
parents  of  such  children  so  admitted,  as  nearly  as  the  same  can  be 
reasonably  ascertained;  and  whenever  any  such  child  shall  leavo 
such  institution,  the  proper  entiy  shall  be  made  in  such  record, 
showing  in  what  manner  such  child  shall  have  been  disposed  of, 
and  if  apprenticed  to  or  adopted  by  any  person  or  family,  or  other- 
wise  placed  out  at  service  or  on  trial,  the  name  and  place  of 
residence  of  the  person  or  head  of  the  family  to  or  with  whom  such 
child  shall  have  been  so  apprenticed,  adopted  or  otherwise  placed 
out.  The  supreme  court  may,  upon  application  by  a  parent,  rela- 
tive or  legal  guardian  of  such  child,  after  due  notice  to  the  institu- 
tion and  hearing  had  thereon,  by  order  direct  the  officers  of  aucb 
institution  to  furnish  such  parent,  relative  or  legal  guardian  with 
such  extracts  ^rom  such  record  relating  to  such  child  as  such  court 
may  deem  proper.  Nothing  in  this  section  shall  be  construed  to 
prevent  visitation  by  relatives  and  friends  in  accordance  with  the 

established  rules  of  such  institutions, 

Oerlvatloni     L.  1884,  ch.  438,  §  3,  as  amended  by  L.  18! 
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I  SS,  Cmr^  and  enitodx  of  poor  oUldrcA  In  ln«tltntioii«. 

Tbo  pBrent  of  a  poor  child,  eonimitted  to  an  asylnm  or  other  in- 
fftittitioo  by  a  county  stj  per  io  ten  dent,  overseer  of  the  poor,  bt>ard 
of  charities  or  other  officer,  shall  not  be  eo titled  to  the  custody 
thereof  J  except  in  pursuance  of  a  judgment  or  order  of  a  court  or 
jitdidfll  officer  of  competent  jurij^diction,  adjudging  or  determiniug 
ihat  the  interests  of  mieh  child  will  be  promoted  thereby  and  that 
such  parent  is  fit,  competcDt  aiid  able  to  duly  maintain,  support 
and  educate  such  child.  The  name  of  such  child  shall  not  be 
changed  w)iile  in  mich  asylum  or  institution. 

[l»lTntl«i     L,  1884#  cb,  i38,  |  4,  part. 
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ARTICLE  7- 

THE  ADOPTION  OF  CHJUJEEN", 

SsOTtON  110.  DeRnitions;  effect  of  article. 

111.  Whose  consent  necessary*  ,  i 

112.  ReijuiaUca  of  voUmtary  adopt bn. 

113.  Ordtr. 

'    114.  Effect  of  adijptloii, 

115.  Adoption  from  churi table  inatitutionft. 

116.  Abrogation  of  voluntary  adoption. 

117.  Application  in  behalf  of  child  for  the  abrogation  of  aa  adopt i0l» 

from  a  cbaritable  institution. 

118.  Application   by   foster   parsiit   for  the  abrogatioti  of   sucb  an 

adoption. 

§  110.  Definiticna;  efi«ct  of  article. 

Adoption  19  the  legal  aet  wherebj  an  adult  person  takes  anobher 
adult  person  or  a  mi  Dor  into  the  rolation  of  child  and  thereby  ac- 
quires the  rights  and  incurs  the  responsibilities  of  parent  in  respeet 
to"  such  adult  or  minor.  Hereafter,  in  this  article^  tho  person 
adopting  is  designated  the  '^foster  parent.''  A  vohmtary  adoption 
is  any  other  tban  that  of  an  indigent  child,  or  one  who  is  a  public 
charge  from  an  orphan  asylum  or  charitable  iui^titiitioiL 

An  adult  unmarried  person^  or  an  adult  husband  and  his  adult 
wife  together,  may  adopt  a  person  of  the  age  of  twenty-one  ycjars 
and  upwards  or  a  minor  in  pursuance  of  Uiis  article,  and  a  child 
shall  not  hereafter  be  adopted  except  in  pursuance  thereof.  Proof 
of  the  lawful  adoption  of  a  person  of  the  age  of  twenty-one  years 
and  upwards  or  a  minor  heretofore  made  may  be  received  in  evi- 
dence, and  any  such  adoption  shall  not-  lie  abrogated* by  the  enact- 
ment of  this  chapter  and  shall  have  tlie  effect  of  an  adoption  here- 
under, Nothing  in  this  article  in  regard  to  an  adopted  child  in- 
heriting from  the  foster  parents  applies  to  any  will^  devise  or  trust 
made  or  created  before  June  twenty-fifth,  eighteen  hundred  and 
seven ty-thi*ee,  or  alters,  changes  or  interferes  with  s^uch  will,  devise 
or  trust,  and  as  to  any  such  will,  devise  or  trust,  a  ehikl  adopted 
before  that  date  is  not  an  hoir  so  as  to  alter  eetates  or  trusts  or 
deidses  in  wills  so  made  or  created;  and  nothing  in  this  article  in 
regard  to  an  adult  adopted  purfeuant  hereto  inheriting  from  the 
foster  parent  applies  to  any  will,  devise  or  trust,  made  or  created 
before  April  twenty-second,  ninet<^ai  hundred  and  fifteen,  akers^ 
changes  or  interferes  with  such  will,  devise  or  trust,  and  as  to  any 
such  will,  de%nse  or  trust,  an  adult  so  adopted  is  not  an  heir  so  as 
to  alter  estates  or  tnists  or  devises  in  wills  so  made  or  created. 
(Amended  by  L,  lOM,  ch,  352;  L.  1917,  ck  149;  K  1920,  ch- 
4^3,  in  effect  May  Z,  1920.) 

Dentation:     Domestic  Relations  Law,  §  60, 


Digitized  byVjOOQlC 


II  111,112  ADOPTION  OF  CHILDREN. 


77 


I  111,   Wlu>*e  con»*nt  neoei«»ry. 

Consent  to  adoption  is  neceaaary  as  follows: 

1.  Of  the  minor,  if  over  twelve  yeara  of  age ; 

2.  Of  the  foster  parent's  husband  or  wife,  unless  lawfully  sepa- 
rated, or  unless  they  jointly  adopt  such  minor; 

3  Of  the  parents  or  surviving  parent  of  a  legitimate  child,  and 
of  the  mother  of  an  illegitimate  child;  but  th«  consent  of  a  parent 
who  has  abandoned  the  child,  or  is  deprived  of  civ.1  nghts  «r 
divorced  because  of  his  or  her  adultery  or  cVuelty,  or  adjudged 
to  bo  insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived 
of  the  custody  of  the  child  on  account  of  cruelty  or  neglect,  ift 
unnecessary;  excepting,  however,  that  where  «uch  P"™"*^  *™ 
divorced  because  of  his  Or  her  adultery  or  cruelty,  notice  shall  bo 
given  to  both  the  parents  personally  or  in  such  manner  as  may  bo 
directed  by  a  judge  of  a  court  of  competent  jurisdiction. 

4  Of  a  person  of  full  a^  having  lawful  custody  of  the  child, 
if  any  such  person  can  be  found,  where  the  c^iid  has  no  father 
or  mother  living,  or  no  father  or  mother  whoae  consent  is  neceaaaty 
under  the  last  subdivision.  If  such  child  has  no  father  or.  mother 
living,  and  no  person  can  be  found  who  has  the  lawful  custody  of 
the  child,  the  judge  or  surrogate  shall  recite  such  facts  in  the  order 
allowing  the  adoption.  _ 

6  Where  a  minor  to  be  adopted  h  of  the  age  of  eighteen  years 
or  upwards,  the  judge  or  surrogate  may  direct,  in  his  discretion, 
that  the  consents  of  the  persons  referred  to  in  the  preceding  sub- 
divisions of  this  section  shall  be  waived,  if  in  his  opinion,  the 
moral  or  temporal  interests  of  such  minor  will  be  promoted  thereby 
and  such  consents  cannot,  for  any  reason,  be  obtained.  Where  the 
person  to  be  adopted  is  of  the  age  of  twenty-one  years  aud  up- 
wards, the  consents  of  the  persons  referred  to  in  the  preceding  sub- 
divisions of  this  section  shall  not  be  required.  (Amended  by  L. 
1ftl.3,  ch.  569;  L.  1915,  eh.  3r,2,  in  effect  April  22,  1915.) 
Dertntlon!    Domestic  Relations  T.aw,  g  61. 

jlia,  Requlaitei  of  Ti»lTint»ry  ftdoption. 

In  adoption  the  following  requirmenl>4  must  be  followed : 
1    The  foster  parents  or  parent,  the  person  to  be  adopted  and 
ail  the  persons  whose  consent  is  necessary  under  the  last  section, 
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must  appear  before  the  county  judge  or  the  surrogate  of  the  couuty 
Tvhere  tbe  foster  parent  or  parents  reside,  or,  if  the  foster  pareutt^ 
or  parent  do  not  reside  in  this  state,  in  the  county  where  the  minor 
resideSj  and  be  examined  by  such  judge  or  surrogate,  except  a>- 
provided  by  the  nest  subdivision, 

2.  Thev  must  present  to  such  judge  or  surrogate  an  instru- 
ment containing  substantially  the  consents  required  by  this  chap- 
ter, an  agreement  on  the  part  of  the  foster. parents  or  parent  tu 
adopt  and  treat  the  minor  as  his,  or  her  or  their  own  lawful  chiU!!' 
and  a  statement  of  the  age  of  the  person  to  be  adopted,  as  nearly 
as  the  same  can  he  ascortaincd,  which  statement  shall  be  taken ^ 
prima  facie  as  tpue*  If  a  change  in  the  name  of  the  minor  is  de- 
fiiredj  such  instrument  may  also  state  the  new  name  by  which  the 
minor  shall  bo  known.  The  inatrument  must  be  signed  by  the 
foster  parents  or  parent  and  by  each  person  whose  consent  is 
necessary  to  the  adoption,  and  severally  acknowledged  by  said 
persons  before  suoh  judge  or  surrogate;  but  where  a  parent  or 
person  or  institution  having  the  legal  custody  of  the  minor  resides 
in  some  other  country^  state  or  county,  his  or  their  written  acknowT- 
edged  consent,  or  the  written  acknowledged  consent  of  the  officers 
of  such  institution,  certified  as  conveyances  are  required  to  be 
certified  to  entitle  them  to  record  in  a  county  in  this  st^te,  is  equiv- 
-  alont  to  his  or  their  appearance  and  execution  of  such  instrument. 
In  all  cases  where  the  consents  of  the  persons  mentioned  in  sjib- 
division  one,  two,  three,  and  four  of  section  one  hundred  and 
eleven  have  been  waived  aa  provided  in  subdivision  five  of  such 
section,  or  where  the  person  to  be  adopted  is  of  the  age  of  twenty- 
one  years  or  upwards,  notice  of  such  application  shall  be  served 
upon  such  persons  as  the  judge  or  surrogate  may  direct    (Amended 

by  L.  1915;ch.  ^59 ;  L,  1916,  ck  453,  in  effect  May  29,  1916.) 

l>0rlT«(laii;    Donaeatie  Relationa  LaWj  §  62,  &s  ajuended  by  Ld  1899j  ch. 
408.  g  1. 

§  113.   Order, 

If  satisfied  that  the  moral  and  temporal  interests  of  the  person 
to  be  adopted  will  be  promoted  thereby,  the  judge  or  sunogate 
must  make  an  order  allowing  and  confirming  such  adoption,  recit- 
ing the  reasons  therefor,  and  directing  that  the  person  to  be  adopisSd 
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thall  heticefortli  be  regarded  and  treated  in  all  respects  as  the  clulJ 
of  Uie  foster  parent  or  parents.  If  the  judge  or  surrogate  is  ako 
^fttiafied  that  there  is  bo  reasonable  objeetioa  to  the  change  of  name 
proposed,  the  order  musi;  aka  direct  that  the  name  of  the  minor  be 
chari^d  to  such  name  as  shall  have  been  designated  in  the  instru- 
ment mentioned  in  the  last  section.  Such  order,  ^and  the  instru- 
memt  fend  consent,  if  any,  mentioned  in  the  last  section  must  be 
filed  and  recorded  in  the  ofBce  of  the  county  clerk  of  such  county. 
The  fact  of  illegitimacy  shall  in  no  case  appear  upon  the  recorjj, 
(Amended  by  L  1915,  eh.  352;  L.  1916,  ch,  453,  in  effect  Hay 

29,  i9iao 

D«tif«yoiis    Domestic  BeUtiODa  Law,  |  63, 

Thereafter  the  parents  of  the  person  adopted  are  relieved  from 
all  parental  duties  toward,  and  of  all  responsibility  for,  and  have  no 
rights  over  such  child,  or  to  his  property  by  descent  or  succession. 
Where  a  parent  who  has  procured  a  divorce,  or  a  surviving  parent, 
havitig  lawful  custody  of  a  child,  lawfully  marries  again,  or  where 
im  adult  unmarried  person  who  has  become  a  foster  parent  and 
has  lawfnl  custody  of  a  child,  marries,  and  such  parent  or  foster 
parent  consents  that  the  person  who  thus  becomt^  the  stepfather 
Mr  the  stepmother  of  such  child  may  adopt  guch  child,  such  parent 
ur  such  foster  parent,  so  consenting,  shall  not  thereby  be  relieved 
<>f  any  of  his  or  her  parental  duties  toward,  or  be  deprived  of  any  of 
hi&  or  her  rights  over  said  child,  or  to  his  property  by  dese-ent  or 
siice^ession.  If  the  order  allowing  and  confirming  the  adoption 
lihall  direct  that  the  name  of  the  child  he  changed,  the  child  shall 
be  known  by  the  new  name  desig^natc^l  in  such  order.  His  rights 
<>f  inheritance  and  succession  from  his  natural  parents  remain 
unaffected  by  such  adoption.  The  foster  parent  or  parents  and 
the  person  adopted  sustain  t/>ward  eac-h  other  the  lei^al  relation  of 
parent  and  child,  and  have  al!  the  rijibts  and  are  subject  to  all  the 
duties  of  that  relation,  including  the  rii^ht  of  inheritance  from  each 
i*ther,  except  aa  the  same  is  affected  by  the  provisions^  in  this  section 
in  relation  to  adoption  by  a  stepfather  or  stepmother,  and  such 
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Tight  of  inheritance  extends  to  iho  lieirs  and  next  of  kin  of  the 
person  adopted,  and  snch  heirs  and  next  of  kin  shall  be  the  sann? 
E3  if  he  were  the  legitimate  child  of  the  person  adopting^  but  ba 
respects  the  passing  and  limitation  o?er  of  real  or  personal  prop- 
erty dependent  nnder  the  provisions  of  any  inatmment  on  the 
foster  parent  dying  without  heirs^  the  person  adopted  is  not  deemed 
the  chUd  of  the  foster  parent  ^o  as  to  defeat  the  rights  of  remainder- 
men. (Amended  by  L,  1915,  cL  352;  L*  1916^  ch*  453|  in  effect 
May  29,  1916.) 

BciivAlloai    DomcflUe  Belaticmft  Xaw^  §  04,  ij  ^meBiied  hf  Ik  180?^  ^^ 
403,  @  L 

I  115,  Adoption  fronE  diatitaUe  liLAtltittlou« 

An  orphan  aaylum  or  charitable  institution,  incorporated  for 

the  care  of  orphan,  frifnidles^  or  destitute  children  may  place  eMl- 
dren  for  adoption  and  the  ful option  of  every  such  child,  shallj  when 
practicable,  k^  given  to  pc^rsons  of  the  same  reli^ong  faith  as  the 
parents  of  such  child.  The  adoption  shall  be  cfTeetcd  by  thf>  execu- 
tion of  an  instniment  containing  substantially  the  same  provisions 
as  the  instiTtnient  provided  in  this  article  for  voluntaiy  adoption, 
sieved  and  scaled  in  the  corporate  name  of  such  corporation  by  th(* 
officer  or  officers  authorised  by  the  directors  thereof  to  .sign  the 
corporate  name  to  &nch  iTistrnnicnts,  and  si^i^icd  by  the  foster 
parent  or  parents  and  each  person  whose  consent  is  necessary  to 
the  adoption ;  and  may  be  f?i|^cd  by  the  child  if  over  twelve  years 
of  ape;  nil  of  whom  shall  appear  before  the  connty  judge  or  snrro- 
gate  of  the  county  where  such  foster  parents  reside  or,  if  audi 
foater  parents  do  not  res^ide  in  this  state,  in  t^e  county  where  siicb 
institution  is  located,  and  be  examined  except  that  siich  officers 
need  not  appear;  and  such  judij^e  or  surrogate  mny  tliereupon  mak(*^ 
the  order  of  adoption  provided  hy  this  article.  Such  instrument 
and  order  shall  be  filed  and  recorded  in  th©  office  of  the  county 
cleric  of  the  county  where  such  adoption  takes  place  and  the  adop- 
tion shall  tjike  cfTer^t  from  the  time  of  such  filing  and  recording. 
(Amended  by  L.  1910,  eh.  453;  L.  1918,  cb.  S80,  in  effect  Sept, 

1,  1918.) 

Derivation:     Domestic  Relationa  Law,   g  65j   L.   18S4,  ch.  438,  §   7,   part 
incorporated. 
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{  llfl^  AbrasAtion  of  TOlunUry  adoptiotL 

A  person  adopted  may  be  deprived  of  the  rights  of  a  volunUry 
adoption  by  the  following  proceedings  only : 

The  foster  partjmtj  the  person  adopted  and  the  persons  AsfllMisr? 
consent  would  be  fiiecessary  to  an  original  adoption,  joiust  appc^ar 
before  the  county  judge  or  aiirrogat©  of  the  county  where  the  foHter 
parent  resides,  or  if  the  foster  parent  resides  without  the  state*, 
where  the  original  papers  of  adoption  are  on  file*  or  where  th<* 
natural  parent  or  parents  or  persona  allies©  consent  would  be  nece^- 
«ajy  to  an  original  adoption  reside^  who  shall  conduct  an  exami* 
nation  as  for  an  original  ad[>ption»  If  he- is  satisfied  that  the 
abrogation  of  the  adoption  is  dosirod  by  all  partie.^*  coucemeil!! 
and  will  be  for  the  bt^t  interests  of  the  person  adopted,  the  fo-^ter 
parent,  the  person  adopted,  if  over  the  ag©  of  twelve  year§,  arid 
the  persons  whr^se  consent  would  have  been  necessary  to  an  original 
adoption  stsill  execute  an  agreomentj  whereby  the  foster  parent 
agrees^  or  whereby  the  foster  parent  and  person  adopted,  if  the 
latter  is  above  the  age  of  twcdvo  years  iind  thc^rehy  a  nt^ct^sary 
party  as  above  retiuired,  agree  to  relinquish  the  relation  of  paront 
and  child  and  all  rights  at^quired  by  such  adopt iouj  and  the  parents 
or  guardian  of  the  person  adopted  or  tho  institution  (having  the 
custody  thereof  agrco  to  reasinime  such  ix^latiim.  The  consent  of 
a  footer  parent  who  has  abandoned  the  child,  or  is  deprived  of 
civil  rights,  or  divorced  bocause  of  his  or  her  adultery  or  cruelty, 
or  adjudged  to  bo  insane,  or  to  bo  an  habitnal  dninkard,  or  judici- 
ally deprivecl  of  tlie  custody  of  tlie  child  on  account  of  cruelty  or 
neglect,  is  unnecessary ;  excepting,  ho wrvrr,  that  where  such  par- 
ents are  divorced  because  of  his  or  her  adultery  or  cnielty,  notice 
shall  be  given  to  both  the  parents  personally  or  in  5nch  manner 
as  may  be  directed  by  a  judge  of  a  coui-t  of  competent  jurisdiction. 
The  judges  or  surrogate  shall  indor^^e,  upon  suHi  ngrcernent,  ibis 
consent  to  the  abrogation  of  the  adoption,  Tlie  agreement  and 
consent  shall  be  filed  ant)  recordei]  iii  the  i office  of  the  county 
clerk  of  the  county  where  tho  foster  parent  residt^,  and  a  copy 
thereof  filed  and  recorded  in  the  oflficc  of  the  county  cleric  of  the 
c^nnty  where  tho  parents  or  guarditui  reside,  or  such  institntiou 
ia  located,  if  they  reside,  or  such  institution  is  Iocate<l,  within 
tills  state  From  the  time  of  the  filing  and  rcvordins^  thereof, 
the  adoption  shall  be  abrogated,   and  the  person  adopted  .^hidl 
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reassume  ita  original  nsme  and  the  parents  or  guardian  of  th^ 

person  adopted  shall  rea6sum©  such  relation,  A  person  so  adopted, 
howevor,  may  be  adopted  direct! j  from  such  foster  parents  bj 
another  person  or  by  either  of  such  foster  parents  in  tlie  same 
manner  as  from  parents,  and  as  if  such  foster  parents  were  the 
parents  of  such  person  so  adopted,  (Amended  by  L-  1910,  eh, 
154 ;  L,  1913,  eh,  38 ;  K  1915,  ch.  352 ;  L.  1920,  ch,  287,  in  effect 
April  21,  1920,) 
J>en¥atiOQ:     Domestic  Relations  Law,  §  66* 

§  117,  Application  ia  bebalf  of  cbild  for  tba  abrafitiDii  nf  aa  adoption  from 
a  charitable  mstitution. 

A  minor  who  shall  have  been  adopted  in  pursuance  of  this  chap- 
ter or  of  any  act  repealed  thereby,  from  an  orphan  asylum  or 
charitable  institution,  or  any  coi^oration  whidh'  shall  have  been 
a  party  to  the  agreemen't  by  which  such- child  wa&  adopted,  or  any 
person  on  the  behalf  of  such  child,  may  makt^  an  applieatinn  to 
the  county  judge  or, the  surrogate's  court  of  the  county  in  wihirJi 
the  foster  parent  then  resides,  or  if  the  foster  parent  resides  witli- 
out  the  state,  where  the  original  papers  of  adoption  are  on  file,  or 
where  the  natural  parent  or  parents  or  pennons  whose  consent  would 
be  necessary  to  an  original  adoption  reside,  for  the  abrogation  of 
such  adoption,  on  the  ground  of  cruelty,  misiisage,  refusal  or  nece^ 
sary  provisions  or  clothing,  or. ^inability  to  support,  maintain  oi; 
f^Iueate  <iich  child  or  of  any  violation  of  duty  on  the  part  of  such 
foster  parent  toward  such  child ;  which  application  shall  be  by  a 
petition  setting  forth  the  grounils  thereof,  and  verified  by  the  per- 
son or  by  some  officer  of  the  corporation  malting  the  sama  A  cita- 
tion shall  tliereon  he  issued  by  such  judge  or  surrogate,  in  or  out  of 
.^ik'h  court,  requiring  such  foster  parent  to  show  cause  why  the  ap- 
plication should  not  he  granted*  The  provisions  of  the  code  of  civil 
procedure  relating  to  the  issuing,  contents,  time  and  manner  of 
Hrrvicn  nf  rifarioiis  issued  out  of  a  surrogate's  court-,  and  to  the 
hearing  on  the  return  thereof,  and  to  enforcing  the  attendance 
of  witnesses^  and  to  all  proceedings  tJiereon,  tmd  to  appeals  from 
decrees  of  surrogate's  courts,  not  inconsistent  with  this  chapter, 
shall  apply  to  such  citation,  and  to  all  proceedings  tihoreon,*  Sneh 
judge  or  court  shall  have  power  to  order  or  compel  tho  production 
of  tho  person  of  such  minor.  If  on  the  proofs  made  before  him, 
on  the  hearing  on  such  citation^  the  judge  or  surrogate  Aall  deter- 
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mine  that  either  of  the  pounds  for  aucb  application  ©xistSj  and 
that  the  interesta  of  such  child  will  be  promoted  by  grautiDg  tlte 
applieatioD,  and  that  suah  foster  parent  h^  juatlj  forfeited  bis  V 
ri^t  to  die  custody  and  8*.t vices  of  such  Toinor^  an  order  shall  ' 
be  made  and  entered  abrogating  the  adoptioiij  and  fliereoo  the 
status  of  9uch  child  shall  be  tiio  same  as  if  no  proceedings  had 
been  had  for  Uhe  adoption  thereof.  ^    ' 

After  one  auch  petition  again.'^t  a  foster  parent  has  been  denied, 
a  citation  on  a  subeequent  potitian  afcainst  the  same  foster  parent 
may  be  issued  or  refused  in  the  discretion  of  the  judge  or  surro- 
gate to  w^hom  such  subsequent  petition  shall  be  made.     (Ameaided 

by  L  1920,  ch.  287,  in  effect  April  21,  1920.) 
Deiivation:     Domestic  R^latiatis  Law,  9  67. 

§  116.  AppUcatioii  by  foster  pares t  for  the  abrogfttion  of  such  as  HdoptioiL 
A  foster  parent  who  shall  have  adopted  a  minor  in  pursuance  of 
thi3  ahapter  or  of  any  act  repealed  thereby,  from  an  orphan  asjlum 
or  charitable  institution,  may  apply  to  the  county  judg^  or  sur- 
rogate's court  of  the  county  in  which  sudi  foster  parent  resides, 
or  if  tihe  foster  parent  resides  without  the  state,  where  the  original 
papers  of  adoption  are  on  file,  or  where  the  natural  parent  or  par- 
ents or  persona  whose  consent  would  be  necc?93ary  to  an  original 
adoption  reside,  for  the  abrogation  of  such  adoption  on  the  ground 
of  the  wilful  desertion  of  snch  child  from  such  foster  parent,  or  of 
any  misdemeanor  of  ill-behavior  of  such  ehilfl,  wthicb  application 
shall  be  by  petition,  stating  the  grounds  thciTof,  and  the  substance 
of  tlie  agreement  of  adoption,  and  whall  be  verified  by  the  peti- 
tioner: aud  thereon  a  citation  shall  be  issued  by  snch  judge  or  sur- 
rogate in  or  out  of  such  court,  directed  to  sucih  child,  and  to.  the 
corporation  which  was  a  piirty  to  snch  adr>ption,  or,  if  sit  eh  cor- 
poration does  not  tlien  exis?t,  to  the  superintendent  of  the  poor  of 
such  county,  ref|niring  them  to  show  cause  why  such  petition 
ahonld  not  be  granted,  Unless  surth  corporation  shall  appear  on 
the  return  of  such  citation,  befoT;e  the  hearing  thereon  shall  pi^o- 
ceef],  a  special  guardian  shall  ho  appointed  by  snch  jnrlge  or  cnnrt 
to  protect  the  interests  of  such  child  in  such  proceeding,  and  tho 
foster  parent  si^ll  pay  to  such  s^pecial  guardian  such  sum  as  the 
court  shall  direct  for  the  purpose  of  paying  the  fees  and  the  neces- 
saTy  disbursements  in  preparing  for  and  contesting  such  applica- 
tion on  behalf  of  the  cMld-    If  such  judge  or  surrogate  shall  deter- 
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minej  on  tho  proofs  made  before  hinij  on  the  hearing  of  such  cita- 
tion, tbat  tli6  child  has  violated  bis  duty  toward  such  foster  par- 
ent, and  that  duo  regard  to  the  interests  of  both  require  that  such 
adoption  be  abi-ogatedj  an  order  shall  be  made  and  entered  ac- 
cordingly; and  such  judge  or  court  may  mate  any  disposition  of 
tsbe  child  which  any  court  or  officer  ahall  then  be  authorized  to 
mate  of  vagrant,  truant  or  disorderly  children.  If  such  judge  or 
surrogate  shall  otherwise  determine,  an  order  shall  be  made  and 
entered  denying  the  petition.  (Amended  by  I*  1920,  du  287,  m 
effect  April  21,  1920.) 
DaiiT&tiim:    Domestic  Relatiotis  IaWj  g  6B« 


f    . 
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ARTICLE  8. 

APPRENTICES  AND  SERVANTS. 

Sectiok  ISO.  Definitions;  effect  of  article, 
12L  Content^a  of  indenture, 

122.  Indenture  by  minor;  by  whom  signed. 

123.  Indenture  by  poor  officers;  by  whom  aigned, 

124.  Bindingr  out  children  by  charitable  corporation;  indenture; 

by  whom  signed. 
32fi,  Penalty   for   failure   of  master   or   employer   to   perform 

provisions  of  indenture. 
ltd.  Assignment  of  indenture  on  death  of  master  or  employer, 
127-  Contract  with  apprentice  in  restraint  of  trade  void* 

f  120.  Hdfinltlom;  effect  of  articte^i 

The  inatriiraent  whereby  a  minor  is  bound  out  to  serve  as  a  clerk 
or  servant  in  any  trade,  profession  or  emplojmentj  or  is  apprenticed 
to  leam  the  art  or  mystery  of  any  trade  or  craft,  is  an  indenture. 

Every  indenture  made  in  pursuance  of  the  lawa  repealed  by  this 
chapter  shall  be  valid  hereunder^  but  hereafter  a  minor  shall  not  be 
bound  out  or  apprenticed  except  in  pursuance  of  this  articltu 

DcrlTalloni     Domestic  Relations  l^W,  f  TO, 

f  121.  Comt«]Lta  of  Indeatmre, 

I 
Every  indenture  must  contain: 

1-  The  names  of  the  parties; 

%  The  age  of  the  minor  as  nearly  ns  can  be  ascertained,  wbii^h 
Age  on  the  filing  of  the  indenture  shall  be  talien  prima  facie  to  be 
the  true  age; 

3,  A  statement  of  the  nature  of  the  service  or  employment  to 
which  the  minor  is  bound  or  apprenticed ; 

4,  The  term  of  service  or  apprenticcsbipj  stating  the  beginning 
and  end  thereof; 

5,  An  agreement  that  the  minor  will  not  lea?e  his  master  or 
employer  during  the  term  for  which  he  is  indentured ; 

0.  An  agreement  that  suitable  and  proper  board,  lodpng  «nd 
.medical  attendance  for  the  minor  dnrino:  thr*  fvintiniinnee  of  tlie 
term  shall  be  provided,  either  by  the  master  or  employer,  or  by  the 
parent  or  guardian  of  the  apprentice ; 
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7,  A  gtatement  of  every  buid  of  money  paid  or  agreed  to  be 
paid  in  relation  to  the  service; 

8,  If  such  minor  is  hound  as  an  apprentice  to  learn  the  art  or 
mystery  of  any  trade  or  craft,  an  agreement  on  the  part  of  the 
employer  to  teaffh,  or  cause  to  be  carefully  and  akilfully  taught^ 
to  such  apprentice,  every  branch  of  the  bfusinesa  to  which  such 
apprentice  is  indentured,  and  that  at  the  expiration  of  such  ap- 
prenticeship he  v^ill  give  to  such  apprQptice  a  certificate,  in  writings 
that  such  apprentice  has  served  at  such  trade  or  craft  a  full  term 
of  apprenticeship  specified  in  such  indenture; 

9,  If  a  minor  is  indentured  by  the  poor  officers  of  a  county,  city 
or  town,  or  by  the  authorities  of  an  orphan  asylum,  penal  or 
charitable  institution,  an  agreement  that  the  master  or  employer 
.will  cause  such  child  to  be  instructed  in  reading,  writing  and  the 
general  rules  of  arithpietic,  and  that  at  the  expiration  of  the  term 
of  service  he  will  give  to  such  minor  a  new  bible. 

Every  such  indenture  shall  be  filed  in  the  ofSce  of  the  county 
clerk  of  the  county  where  the  master  or  employer  resides. 

Derivation  t    Domestic  Relations  Law,  |  71^  as  amended  by  L.  ISOO^  du 
448,  S  1. 

§  122.  ladenture  by  minor;  by  whom  sfsaedL 

Any  minor  may,  by  the  execution  of  the  indenture  provided  by 
this  article,  bind  himself  or  herself:  » 

1.  As  an  apprentice  to  learn  the  art  or  mystery  of  any  trade  or 
craft  for  a  term  of  not  less  than  three  nor  more  than  five  years ; 

2.  As,  a  servant  or  clerk  in  any  profession,  trade  or  employment 
,  for  a  term  of  service  not  longer  than  the  minority  of  such  minor^ 

unless  such  indenture  be  made  by  a  minor  coming  from  a  foreign 
country,  for  the  purpose  of  paying  his  passage,  when  such  indenture 
may  be  made  for  a  term  of  one  year  although  such  term  may  extend 
beyond  the  time  when  such  person  will  be  of  full  age.  » 

Ab  indenture  made  in  pursuance  of  this  section  must  be  signed, 

1.  By  the  minor; 

2.  By  the  father  of  the  minor  unless  he  is  legally  incapable  of 
giving  consent  or  has  abandoned  his  family; 

3.  By  the  mother  of  the  minor  unless  she  is  legally  incapable  of 
giving  consent ; 

4.  By  the  guardian  of  the  person  of  the  minor,  if  any ; 

5.  If  there  be  neither  parents  nor  guardian  of  the  minor  legally 
capable  of  giving  consent,  by  the  county  judge  of  the  county,  or  a 
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justice,  of  the  supreme  court  of  the  district,  in  whieb  the  tniuof 
ftstdes;  whose  consent  shall  he  necessary  to  the  hmcling  out  or 
uppreuticiBg  in  pursuance  of  this  section  of  a  minor  coming  from 
a  foreign  country  or  of  the  child  of  an  Indian  woman^p  in  addition 
lo  the  other  consents  herein  provided; 

6-  By  the  master  or  employer*  V 

DevtTmtloni    DomeitLc  Relations  Law,  I  72* 

f   123.  lAd^Btnre  I17  poor  officers }  hj  vliom  Blsned. 

The  poor  officers  of  a  municipal  corporation  may^  by  an  execu- 
lion  of  the  indenture  provided  by  this  article^  hind  out  or  appren- 
tice any  minor  whose  support  shall  become  chargeable  to  such 
municipal  corporation. 

In  such  case  the  indenture  shall  be  signed, 

1.  By  the  officer  or  officers  binding  out  or  appreiiticing  the 
miiior;  ^ 

3.  By  the  master  or  employer; 

3.  By  the  county  judge  of  the  county,  if  the  support  of  such 
child  was  chargeable  to  the  county,  by  two  jiiatices  of  the  peaet>, 
if  chargeable  to  the  town,  or  by  the  mayor  and  aldermen  or  any 
two  of  them,  if  chai^cahle  to  the  city. 

The  poor  officers  by  whom  a  child  is  indentured  and  their  sne- 
cessors  in  office  shall  U^  guardians  of  every  such  child  and  shall 
iiaquire  into  the  treatment  thereof,  and  redress  any  grievance  m^ 
provided  by  law.  ^ 

D«^rlvatlo1It    Domestic  Belatioos  Law,  fi  73. 

I  124.  Biudini;  out  cMIdz-cm  by  chaHtAble  coirpo^ratloia;  i:zide]itiiT<e; 
br    wKam    signed. 

An  orphan  asylum  or  charitable  institution,  incorporated  for  the 
care  of  orphans,  friendless  or  destitute  children,  may  bind  out  as  an 
tpprc^utice,  clerk  or  servant,  an  inrligent  or  poor  child  by  an  in- 
denture in  writing.  Such  child  must  have  been  absolutely  sur- 
rendered to  the  care  and  custody  of  ?nch  asjhmi  or  institution  in 
pursuance  of  this  chapter,  or  have  been  placed  therein  as  a  poor 
person,  as  provided  in'  section  fifty-six  of  the  poor  law,  or  have 
been  left  to  the  care  of  such  asylum  or  institution  with  no  pro- 
Tision  by  the  parent,  relative  or  Ie£;al  Erimrdian  of  such  child,  for 
its  support,  for  a  period  of  one  year  then  next  preceding.  Such 
indenture  shall  bind  such  child,  if  a  male,  for  a  period  which  shall 
not  extend  beyond  his  twenty- first  year,  and  if  a  female,  for  a 
period  which  shall  not  extend  beyond  her  eighteenth  year.     Eveiy 
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such  child  ahallj  whf^n  practicable,  be  bound  out  or  apprenticed 
to  persons  of  the  same  religious  faith  as  the  pareiiEs  of  such  child. 
The  indenture  &ball  in  such  case  be  signed :  \ 

!-  Ill  the  corporate  name  of  aucli  institution  by  the  officer  or 
officers  thereof  authorized  by  .the  directors  to  sign  the  corporate 
name  to  such  instrument,  and  shall  be  sealed  with  the  corporate 
seal ;  '     '  ,      ' 

2.  By  the  master  or  employer. 

Such  indenture  may  also  be  signed  by  the  child,  if  over  twelve 
years  of  age, 

D^pivntianE     Domestic  Rdationa  Law,  S  74;  L.  1884,  ch.  438,  §  6,  part 

§  ISG.  F«nalt7    ftf^    falltire    of    vuuiter    or    empla7«r    to    pozform 
proTj.aiona  ot  indenture. 

If  a  master  or  employer  to  whom  a  minor  has  been  indentured 
shall  fail,  during  the  term  of  service,  to  perform  any  provision  of 
such  indenture  on  his  part,  such  minor  or  any  person  in  his  behalf 
may  briijg  an  action  against  the  master  or  employer  to  recover 
damages  for  such  failure;  and  if  satisfied  that  there  is  sufficient 
cause,  the  court  shall  direct  such  indenture  to  be  eanccledj  and  may 
render  judgment  against  such  master  or  employer  for  not  to  exceed 
one  thousand  nor  less  than  one  hundred  dollars,  to  be  collected  and 
pail]  over  for  the  use  and  benefit  of  such  minor  to  the  corporation 
or  officers  indenturing  such  minor,  if  so  indentured,  and  other- 
wise to  the  parents  or  guardian  of  the  child. 
DepivAUoui    Domestic  Relationa  Law,  |  75. 

5   120.  Aiilgnjiient  of  indefttnro  on  deatb  of  mAater  or  emplo7««w 

On  the  death  of  a  master  or  employer  to  whom  a  person  is  in- 
dentured by  the  poor  officers  of  a  municipal  corporation^  the  per- 
sonal representatives  of  the  master  or  employer  may,  with  the 
written  and  acknowledged  consent  of  such  person,  assign  such 
indenture  and  the  assignee  shall  become  vested  with  all  the  rights 
and  subject  to  all  the  liabilities  of  his  assignor,  or  if  such  consent 
be*  refused,  the  assignment  may  be  made  with  like  effect  by  the 
county  judge  of  the  county,  on  proof  that  fourteen  days*  notice 
of  the  application  therefor  has  been  given  to  the  person  indentured, 
to  the  officers  by  whom  indentured,  and  to  his  parent  or  guardian, 
if  in  the  country* 

DrHv^Ailom     Domestic  delations  Law,  E  76. 

§  127*  Contract  with  apprentice  in  rcBtralnt  of  trade  voia. 

No  person  shall  accept  from  any  apprentice  any  agreement  or 


Digitized  byLjOOQlC 


PRENTICES  AKI>  SKHVANTa 


m 


eskUBehim  to  be  boHod  bj  oath^  tliHt  aft*?r  his  term  of  service  ^xpircf 
be  will  not  extTcii^  bis  trade,  profession  or  employment  in  any 
purttculur  place;  nor  shall  any  person  exact  from  any  apprenlit**^, 
aftrr  his  tenii  of  service  expires,  any  money  or  other  things  fop 
f?3DPreising  hia  trade,  profession  or  employment  in  any  place.  Any 
scciirity  given  in  violation  of  this  section  shall  be  void;  and  any 
mcmey  paid,  or  valuable  thing  deli vr red,  for  the  consideration,  in 
whole  or  in  part,  of  any  such  agrceuient  or  exaction,  may  be 
ffK*0veped  by  the  person  paying  the  same  with  interest;  and  every 
pei^on  accepting  such  agreement,  causing  such  obligation  to  be 
entered  into,  or  exacting  money  or  other  thing,  is  also  liable  to  the 
apprentice  in  the  penalty  of  one  hundred  dollajS|  which  may  bo 
ppcovered  in  a  civil  suit, 
i>erlTntl«ia>    Domeatic  HeUtloiia  Law,  fl  T7. 
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RETICLE  9. 
LilWa  REPEALED ;  WHEN  TO  TAKE  EFFECT, 

Section  140.  Laws  repealed, 

141.  When  to  take  effect  • 

§  140.  Xiawi  repealod* 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  last  column  13  hereby  repealed. 
DeplT«tJoDi     DomcBtic  Relation^  Law,  |  ftO,  ( 

f   141.  UnLen  to  take  effect. 

This  chapter  shall  take  effect  immediately.  ' 

DertrmtloAt     Dontefitic  Ri^lfttions  l^w,  fl  91- 

SCHEDULE   OF    LaWS   KeP«1ALED, 

Revised    Statntea, . .  .Part    2,    chapter    1,    title    1,    eectlona    5~T 
Revised   Statutes. . . .  Part   2,   chajiter  8 , ,  -  All 

Laws  of  Chaptdr  Section 

irss 16, 1-8 

1706..,,..,.       20 All 

1801...,.,-.        11 1-5,7,8,14 

1815 221 All 

1816 75. All^ 

1818,, 47 2  J 

1822 206 All 

1826 254 ,,  All 

1828. .......       20     IS  (2d  Meet,) 

1828 f.       21., 1,  11^  43,  201,  208,  331,  247. 

358,  481  (2d  Meet.)  ' 

1830 320,  _^ 24-29 

1840 80,..* All 

1845,. 11 AU 

1848../, 200 All 

1849,... 375.... All 

1850,. 266.. All 
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LAWS  REPEALED. 


Laws  of 

Chapter 

Section                                             ' 

1892 

...     594 

..     All 

1893 

...     175 

..All                       : 

1393 

...     242..;... 

. .     All 

1893 

. . .      284 

..     All 

1S93 

...      601 

..AH                                    , 

1S94 

54 

..     All 

IMS 

...      531 

..     All      ,    .     :. 

1S96 

, . ,      272 

..     All 

1897 

...     408 

..     All 

1S97 

...     417 

9,  pt.  relating  to  guardians. 

1897 

...     452 

..     All 

1.S99 

...      159 

..All                                .             •« 

1899 

...     448 

..     All 

1899 

...     498 

..     All 

1899 

...     725. 

..    'All 

1901 

...     339 

..     All 

1902 

...     289 

..     All 

1903 

...     295 

. .     1,  pt.   amending  L.   1897,  Ch. 
417,  §  9,  as  to  guardians.            , 

1902 

...      522 

. .     All 

1903 

...      369...... 

..     All 

1905 

...     495 

. .     All                                      • 

1905 

...      499 

. .     All 

1907 

...      480 

..     All 

1907 

...     669 

..     1,  pt.   amending  L.    1897,   Ch. 
»         417,  §  9,  as  to  guardians. 

1907 

...     743. 

..All 

1908 

...       73 

. .     All 

Code  Civil  Procedure  . . . .  - 

450,  from  words  "  and  all  snms  '* 

to  "  of  the  wife;  "  1206;  1273, 

last  sentence ;  1761. 
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iWBJ^EkElfCZ  IB   MAtm  TO   SECmONS.} 

mxmon 

Dj  or  agaiiist  married  woman ^. ..«.*••»#->. ^^ 

Is/  or  against  married  ivotnaD  for  torta .^. ,» £7 

bj  married  woman  for  wagci * « » «••««..  BQ 

^AsQFTtON  OF  Ml^TOES  ^|QI>  0TH£E5: 

what  coTistittilcs  ,, ,.„,,.,,.-. • 110 

TOluntary,  what  is ,«,,,...,.,..,..,*.,,  *•*,•••.,«..»•,.  110 

wbose  consi^iit  necessary ««» Ill 

l^roccedingB  relative  to,.., .........^....,,,>...  112 

order  of  tourt  allouijig , « ^  ,*,.*«,«••#••*  *  1121 

effect  ofj  upon  property  rights ..,,.,**. 1 M 

from  charitable  ihatitutions. ....* 115 

proe^edfng:^  to  abrogate  vol  u  atary . .,...,-..,«..  ^  .*...«, «  1)0 

from  charitable  iiitstitutign,  application  of  child  for  abrogArtioki  of».  117 

applicatioji  of  foster  parent  for .  , ..*,.,**,*.*.., 118 

ADtiLT :     Bee  Adoptktn  of  Minora  and  Others. 

defined .--... «  I 

marriage  alt^r  divorce  for    ........*.#...*.*•..,.,.#, /..^^  t 

Antenuptial: 

contracts  Id   full  force  after  marriage. ...*.,., i~...*,,r.t, .  BB 

debts,  llabtlity  of  busbaud  for . , ..-,*...-.• *.»  51 

ArPtlCNTiCR,   CLKBK   or   SflRVANT: 

indenture  binding  out  minor  as - ,  120 

contents  of  indenture  ." ,.., 121 

iDdenture  by  minor,  by  whom  signed ,  ^ .  122 

by  poor  officers    , , . .  * - -  123 

by  cbarltable  corporation   , .  124 

penalty  for  failure  to  comply  wllb , ...,  125 

assignment  of    ....,,....,.  1Z^ 

contracts  with,  lo  restrain  of  trade.. 12T 

AaixuMS: 

snardlansbfp  of  Indigent  chlTdren  by  incorporated  orphan  aayluma  86 

record  of  cblldren  to  be  kept  by  orphan  asylums. 87 

care  and  custody  of  poor  cbll^!ren  In  asylums  or  other  LngtitutJons  S8 

adoplioii  from  asylums  or  charJtaT>lp  institutions,. -,*..  115 

91 
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applicatioa   in   bebalf  of  child  for  abrogation   of   adoption   from 

asylum  or  charl labia  Institution.  / _ Ill 

application  by  'foster  parent 1 118 

binding  out  ct^Udren  by  asylum  or  cbarl tabid  Institution >...  124 

CnrLDREN ; 

written  consent  of  parents  to  marriage  of  minor. * IG 

effect  of  marriage  of  parents  of  illegitimate. ! 24 

custody  of.  writ  of  habeas  corpus  to  secure. , , , 70»  71 

payment  of  wages  tO|  when  valid 73 

guardians  In  socage T SO 

appointment  of  guardians  by  parents > SI 

powers  and  duties  of  such  guardians S2 

duties  and  Ilabllitlos  of  all  general  guardians, , S3 

guardianship  of  married  woman S4 

Investment  of  trust  funds  by  guardians ,  SB 

guardianship  of  Indigent  children  by  asylums ..«.«, S€ 

record  of  children  to  be  kept  by  asylums. ....  ..<.* ^..,.  ST 

care  and  custody  of  poor  children  In  asylums « SS* 

adoption  of,  what  constitutes 110 

voluntary  adoption,  what  constitutes , 110 

effect  of  article  as  to  adoption  of ^ \ .  >  110 

whose  consent  necessary , , .  Ill 

"^    requisites  of  voluntary , 112 

order  allowing , i^ 113 

effect  of , 114 

from  charitable  Institutions  , , , 116 

abrogation  of  voluntary < 11$ 

application  in  behalf  of  child  for  abrogation  of  adoption  from 

cbarEtable    Institution , 117 

application  by  foster  parent  for  abrogation  of  such  adoption . .  US 

apprentice^  indenture  binding  out  mlaor  as . , 12D 

contents  of  Indenture 121 

Indenture  by  minor / 122 

by  whom  signed 132 

indenture  by  poor  officers - ^ 123 

by  whom  signed , ,  123 

binding  out  children  by  charitable  Institution 124 

indenture J24 

by  whom  signed 124 

penalty   for  failure   of  master  or  employer  to  perform  pro- 
visions of  indenture 125 

assignment  of  indenture  on  death  of  master  or  employer, 126 

contract  with  apprentice  in  restraint  of  trade  void 127 

CiTT  Crj^aa:: 

in  cities  of  5r&t  cluss,  duty  to  solemnize  marriages. *. ........ ....  1  la 

to  issue  marriage  licenses , U 

duty  of 15 

fees 15 

records  to  be  kept  by 10 

forma  and  books  to  be  furnistied ,«..,.,,.... ,,,,,...,  21 

penalty  for  violation  of  duty. .,..  h  ,,..*..*,.**-.. » * .  22 
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deanc4    . , . . « *. 11 

tia  lawful  solemnisation  of  marriage  liF,  a  misdemeanor. .....  ^, . «     17 

dulf  Issued  Ucense,  proiected  by .......  * It 


OOHTRACTS: 

marrla^  a  civil  contract,. *»• .«••,..  lil 

power  of  married  woman  to  contract - ..«.«.«.. .*.«•..»  51 

Mn  contempfatton  of  marriage .,, ,..*  &3 

of  married  woman  not  to  bind  basband ^ . . . . .  55 

with  apprentice  in  restraint  of  trade <* 127 

by  husband  or  wife  to  each  otber. , .n  »..*.*..  i ..« ,  &ft 

of  property  owned  by  married  woman   ***,* «.«.. M,  51 

Ooumr  CiMMKi  \ 

records  of  roarrla^ee  to  be  kept  by , , 20 

-boaka  and  forms,  bow  fumlsbed .....,,..  ,^ ,...,« <^. .  21 

penalty  for  vtolatloo  of  duly   ^ «.,..,..- Z% 

DcrtirnTDTTs ; 

minor    . , ,.. ...H...... , ,,  % 

adi^t .<t...  3 

adoption r 110 

indenture    «..».» ,»<.,.... ...*.  120 

DtVOBCE: 

marrias^  after  dEvHrce  far  adultery ..*.,,, & 

false  Btatementa  or  affidavits  made  to  proctirB  marriage  llcenae^. .  16 

evidence  of  marriage 23 

¥m&:     See  Marriage  lAt^nae. 

FOEMS: 

of  marriage  licenses  *-♦*** 1  + 

bianka  for,  bow  furniabed  ,.,,,,*, 21 

F^TEa  Parent:     See  Adoption  of  Children. 

QUAKDUNS: 

of  minor,  writt^  consent  to  marriage  of  ........*.*..*,  ^ 15 

in  socage,  who  are  , , , . , 80 

testamentary^,  appointment  of,  by  parent ......  81 

powers  of  testamentary , _ ,  83 

general,  duties  and  llabtlities  of 83 

guardianship  of  person,  marriage  terminates 84 

Investment  of  trust  funds  by , , S5 

gnardianabip  of  Indigent  cblldren  by  incorporated  orphan  asylums  86 

record  of  children  to  be  kept  by  orphan  asylums. 87 

care  and   custody   of  poor  children   in   asylums  and  other   Insti- 
tutions  , , ,,,,,,**... 88 

Habcaa  Corpus: 

for  child  detained  by  parent    * 70 

for. child  detained  by  Shakers., 7i 


Digitized  byLjOOQlC 


M                        DOMESTIC  RKr,ATIOJNS  LAW 

HusfiAND  AND  Wife;     Bee  Children;  Guardians;  MarriaQe; 

Licenses. 
property  of  married  woman , 

Marriage 

5a 

powers  of  married  woman    ......*..» ,4..,,, 

61 

Insurance  of  huebaud's  Itfe.  .,..*, *  ^ , » .  *  -  -  ♦  -  i  * ,  ^ 

53 

contracts  In  contemplation  of  marriage 

., E3 

1            liability  of  husband  for  ante-nuptla!  debts 

54 

1     contract  of  married  woman  not  to  bind  husband  ..>.,,.. 

65 

may  convey  to  each  other  , ,  ^ , , . , , 

56 

may  make  partition 

right  of  action  by  or  against  married  woman  for  torts*,. 

5e 

67 

pardon  not  to  restore  marital  rights 

53 

compelling  transfer  of  trust  property 59 

roarrf ed  woman's  right  of  action  for  wages. 6D 

habeas  corpus  for  child  detained  by  parent .,**,,*•.*,  70 

guardianship   of  married  woman gl 

lujcarriUATEa: 

effect  of  marriage  of  parents  of* 24 

Incestuous  MxaiUACiEfi; 

when  incestuous  and  yofd   ..:*.^...»« f 

Indentubb:    Bee  Apprentice. 

iNSTXTUTioifs:     Bee  As^lum^  ^ 

Iztbubakce; 

of  huaband's  life .,-* IS 

Ikvestmcnt: 

of  trust  funds  by  guardian .., >  85 

Licenses:     Bee  Marriage  Licenses. 

MAaaiAoe:     Bee  Eusband  and  Wife;  Marriage  Li{^nses/ 

Incestnoua,  what  la 5 

Told,  what  Is  . , , 6,  6 

voidable,  what  Is 7 

after  divorce  for  adultery , , , , .  8 

a  civil  contract   * 10 

who  may  solemnize   .i 11 

ty  written  contract   ,  • , . , 11 

duty  of  city  clerk  in  cities  of  firit  class  fo  solemn  lae Ua 

ceremony,  particular  form   of^  unneceasary ,  <  >  12 

how  solemnized  ;  exceptions   . . , ..... 12 

unlawful  aolernnixaion  of,  penalty ,  for 17 

records  of,  as  evi dcnee *  * , . , *.,..., • *  .  *  23 

effect  of,   on   illegitimates, -  -  24 

terminates  guardmnship  of  perBOn  of  married  woman. . .  * * , .  *  84 

jiiAaniAOE  Licenses: 

who  must  obtain * .  * , ***..*,*•-*. w^ ^  IS 

where  obtained    ,  ^ ...,,,......., * . . .  •  13 

non-reBJdenta,   where  obtained   by IS 

who   shall   issue    1* 

form    of 1* 

fee  for  » •  ■  -  ^ -  15 

penalty  for  illegal  issuance  of * .  -    .  •  .  -  15 

town  or  city  clerk,  duty  of,  respecting 15 

information  required  by ^.....  .^.^  bvGoOgk    *^ 


INDEX  TO  DOMESTIC  RELATION'S  LAW.         95 


llAaiUGc  UcKS  giES, —  ( Con t i mied ) . 

town  or  ntf  d(*rk,  parents  or  gajrirdian^  wTitUn  ^o&eot  of.........  tS 

ftes  for   ,...,.,,. ,,.,,.,,, ^  ,.,,,.*,_., .  IS 

Tejjcrcal  dJj^asoB,  Etat(*mi*nt. ,  j. , .  * , ,    .  15 

f&lne  ^l^ivnienU  or  a^kl&viU  in  proeurJng,  punlBlmiaiit  for. IQ 

iolemniiat  ion   of,  without,  penalty  for , .,.,.,»♦  IT 

wfatm  clt^rgj^man  or  offict*r  protected ...,..,.,.,,.,,.,,...,  ^ « [  18 

town  and  city  ck^T  k»  record  to  be  kept  by .... ...._..., ,  19 

eouttty  t  lerk,  rec-ord*  to  lie  kept  by , , , .  , .  20 

fof-me  and  books  to  be  furoisbed .' il 

penalty  for  violaticm  by  town,  city  or  countj  clerk.  ..,...,.*,- ^ .,, .  22 

copies  of  rc^ordK,  as  t'videnc«, ....-,.,,. , . . ,  23 

vf bfn  to  hii  obtn  i  rM  .... .^  *.,..•».»..  ^ ««,.  *  25 

eff(?ct  of  failuro  to  obtain ..,. ,^. >.  25 

If  ABU  TED  Woman  :     j9ee  Husband  and  Wl/c  ' 

III ^011  i     8ce  Children. 

lit  Sited «  *. *.>.*....>.,...  S 

fiftyment  of  wagi^es  to,  ........-.................•**..»««**•««.*.*  T2 

PABDOK ; 

dae^  not  rcatoro  marital  rigbtA ..w. .............. ....m...^.,..,*«  58 

Pakcwts  ;      See  Childrm ;  GtiOftfianf. 

Pewaltt; 

far  unlawful  solemnie&tion  of  mamag^-  ....,......**........,,•.*  17 

for  falae  statements  or  afTidnvii^  in  obtaining  marriage  tlceiipe 16 

for  miscoTidu^t  of  clerk  relating  to  marriage  Hcenaes. ..............  22 

to  be  kept  by  town  and  rlty  derks  as  to  marriage  licenses. Id 

by  couoty  cJf»rka ..,..,,..,.'. ...  20 

of  marriagrt*.  a»  presumptive  eridenw*. , 23 

of  cbildren  to  be  kept  by  orpban  aByluma. , 87 

TteSTAincXTAKY  GuABDiANS:     8ct.  Owirdians. 

Town  CLEftKB: 

to  iijfue  marriage  licensing 14 

duty  of .......,..,., * ,...,,,..  15 

■fees  .  .  . 15 

records  to  be  kept  by.  .....,,.,...,... »,..,..,. , .  10 

form*  and  books  to  he  fitmisbed ........_ 21 

penalty  for  violation  of  duty. .,...., , . . . ...  22 

invesstmr-nt  of  trust  fundi  by  guardian 85 

*l>mpellmg  transfer  of  trust  property  belonging  to  married  woman..  69 

VratiatEAL  DlHEAeB8 : 

ita lemon t  by  applicants  for  marriage  lianss**. .......  ^ , , .  i  i . . .  15 

Voro  MAfiftlAOEB  : 

wJiat  marriapeBs   arp r 5.  8 

what  marriai^  are  voidable. ....  7 

Waoks- 

married  woman's  right  of  action  for. dfi 

payment  of,  to  minor,  when  valid ,.,,... 72 

Wtffc;     B^e  Husba^  a^nd  Wife. 


Digitized  byVjOOQlC 


\ 


\ 


'Ilk 


Digitized  byVjOOQlC 


/. 


LIEN  LAW. 


Digitized  byVjOOQlC 


./ 


I 


Digitized  byVjOOQlC 


CONSOUDATORS'  NOTE  TO  TEXT  OF  LIEN  LAW. 


The  Lien  Law  contains  all  provision  a  of  the  law  as  enacted  wltb  amen^- 
menls  to  date  except  Art.  2  relating  to  thd  condltloDal  aale  of  goods  whlcM 
has  been  transferred  to  the  personal  property  law. 

Code  Civil  ProceiJure,  Ch,  14,  Tit.  2,  Art,  2,  providing  for  the  enforce- 
meot  of  liens  on  personai  property;  ch,  23,  tit  3  A  4  providing,  respect^ 
tfely.  for  the  enforcement  of  liens  on  real  property  and  on  wssela  haTo 
been  consolidated  In  this  law. 

To  the  Schedule  of  repeals  haa  been  added  the  Statutes  relating  to  Uena 
either  because  heretofore  repealed  or  because  recommended  for  repeal 
«s  Innclive,  obsolete  or  superseded, 

f 

TABLIL 


Showing  dlatrlbatlon  of  former  Lien  Law  sections  aa  now  found  1b  th# 
Consolidated  Lien   Law  and  Perfional    Property  Law. 
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Sliowlng  the  provisions  of  the  Session  Laws  and  Code  of  ClirtI  Procedure 
whlcb  have  been  consolidated  In  the  Lien  Law. 
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(L  1908,  C3HAP*  88.  BEING  CHAR  8S  OF  THE  CONSOLIDATED  LAm 
m  EFFECT  FEB.  17.  1909.) 


Aetici^    L  Short  title ;  deflnitiona  (§§  1,  2). 

3.  Enforcement  of  Uen«  on  real  prapeity  (§§  40-fi4), 

4.  IJens  on  veasela  and  i^nforcement  thereof  J  g§  80-107). 

5.  Licn«    tin     monumLmiB,    gravtjstonei*    and    cemetery     atnictured 

m   1S4K124). 

6.  LioTj8  for  labor  on  stone  (§&  I'i0-l4;;|, 

7.  Lmi^  for  service  of  s^tii! lions  or  huUa    (gg  160^163). 
fi-  Otlicr  ILena  on  fiersonal  prop<?rty   {^%  18t>-187). 

9.  Enforeemrnt  of  licn^  on  fier«!ionaI  property  {%%  200-210 J. 

10,  Cimllel  moitgagos?  (?^§"330-238)- 

11.  Law4  repealed:  when  to  tnke  elfect  (gg  250,  2£1)* 

ARTICLE  1. 

SHORT  TITLE  ;  DEFINITIONS, 

fiECnox  1.  Short  title. 
2.  Defitiitiot3S. 

I  1.  SkoTt   tlUe, 

This  ehapfer  shall  be  known  as  the  "  Lien  Law*" 
I>erlY»tloai    Lien  Law,  f  1. 

I  2,  Beftnltii^ii*. 

Lienor,  The  term  "  lienor/'  when  used  in  this  chapter,  means 
any  person  having  a  lien  npon  property  bj  virtue  of  its  provisions, 
anr!  trielcides  hia  successor  in  inter<?st. 

Real  property-  The  term  *^  rral  property,"  when  used  in  this 
ebsptcFj  includes  real  estate,  lands,  trnnTrtrntsi  and  hereditfiment^, 
corporeal  and  incorporeal,  fixtures,  ami  all  hridges  and  treslle 
work  J  and  struct  urea  connect  rd  thrrowith^  erected  for  the  use  of 
railroads,  and  all  oil  or  gas  wells  and  struehires  and  fixtures  con- 
nected therewith,  and  any  lease  of  oil  lands  or  other  right  to 
operate  for  the  production  of  oil  or  ^as  upon  such  lands,  and  tbe 
right  of  franchise  granted  hv  a  numieipsd  I'rirpnpatioTi  for  tbe  use 
of  the  streets  or  public  pl.icrs  thereof,  and  all  stnietures  placed 
thereon  for  the  use  of  such  ri^bt  or  fnmehisse, 

*An  artl^J©  known  as  ^' 3a.  Put)lic  Worka;  aecuHng  elalma  for  labor 
•ad  material  (5§  62-66)*^  was  added  by  L.  l&ll,  cli.  450,  but  was  repealed 
by  U  1911,  ch.  87S, 
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Owner.  The  terra  "  o\viier/'  wten  used  in  this  chapter  includes 
the  owner  in  fee  of  real  property,  or  of  a  less  estate  therein,  a 
lessee  for  a  term  of  years^  a  vendee  in  possession  under  a  contract 
for  the  purchase  of  such  real  pro  per  ty^  and  all  persons  having  any 
right  J  title  or  interest  in  such  real  property  ^  which  may  be  sold 
under  an  execution  in  pursuance  of  the  provisions  of  statutes 
relating  to  the  enforcement  of  liens  of  judgmentj  and  all  persons 
having  any  right  or  franchise  granted  by  a  municipal  corporation 
to  use  the  streets  and  public  places  thereof,  and  any  right,  title  or 
interest  in  and  to  such  franchisCp  The  purchaser  of  real  property 
at  a  statutory  or  judicial  sale  shall  be  deemed  the  owner  thereof^ 
from  the  time  of  such  sale*  If  the  purchaser  at  such  sale  fails  to 
complete  the  purchase,  pursuant  to  the  terms  of  the  sale,  all  Hens 
created  by  his  consent  after  such  sale  shall  bo  a  lien  on  any  deposit 
made  by  him  and  not  on  the  real  property  sold. 

Improvement.  The  term  "  improvement,"  when  used  in  ttia 
chapter,  includes  the  erectioUj  alteration  or  repair  of  any  struc- 
ture upon,  connected  witb^  or  beneath  the  surface  of,  any  rea'^ 
property  and  any  work  done  upon  such  property  or  materials  fur 
nished  for  its  permanent  improvement,  and  shall  also  include  any 
work  done  or  materials  furnished  in  equipping  any  such  structure 
with  any  chandeliers,  brackets  or  other  fixtures  or  apparatus  for 
supplying  gas  or  electric  light  and  shall  also  include  the  drawing 
by  an  architect  or  engineer,  of  any  plans  or  specifications  which 
are  used  in  connection  with  such  improvement. 

Public  improvement.  The  term  "  public  improvement,"  when 
used  in  this  chapter^  means  an  improvement  upon  any  real  estate 
belonging  to  the  state  or  a  municipal  corporation* 

Contractor*  The  term  "  contractor,"  when  used  in  this  chapter, 
means  a  person  who  enters  into  a  contract  with  the  owner  of  real 
property  for  the  improvement  thereof,  or  with  the  state  or  a  munici- 
pal corporation  for  a  public  improvement. 

Subcontractor.  The  term  **  subcontractor,"  when  used  in  this 
chapter,  means  a  person  who  enters  into  a  contract  with  a  con* 
tractor  for  the  improvement  of  such  real  property  or  such  public 
improvement  or  with  a  person  who  has  contracted  with  or  through 
such  contractor  for  the  performance  of  his  contract  or  any  part 
thereof. 

Laborer,     The  term  "  laborer,"  when  nsed  in  this  chapter^ " 
means  any  person  who  performs  l^bor  or  services  upon  snch 
improvement 

Material  man.  The  term  ^'  material  man,"  when  used  in  thi& 
chapter,  means  any  person  who  furnishes  material  for  such  im- 
provement    (Amended  by  L,  1914,  ch.  506;  L.  1916,  du  fi07,  in 

effect  July  1,  1916,) 
BeHntioEii    Lien  Law,  §  B, 
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BbotwUI    s.  Ifecliaiiic'n  Hen  on  regl  property.         i 

4.  Extrnt  of   lien, 

5.  Liena  under  coulractg  for  public  improyvmenti^ 

6.  Lienfl  for  labor  on  railroaril^. 

7.  Liabilit^r  of  owui^r  for  ndvanci^  pAytnt^nti^,  colltisira  mortgtgefl  mil 

in  cu  rubra  nces. 

8.  Ti^Tins  of  (*ontnii?t  Tnay  be  dom;at]ded> 
t.  Contents  of  notice  of  Hen. 

10.  Filing  of  noti<^. 

11.  Service  of  popj  of  notice* 

12«  Notice  of  lien  on  account  of  pnblta  improTementiu 

13.  Priority  of  lien  a. 

14.  Aastgnment  of  Hc^n. 

15.  Aasignments  of  contracts  anti  orflera  to  b@  filed. 

16.  Assi^inent  of  contracts  and  orders   for   puljRc  improTenieiit  tc» 

be  filei. 

17.  Duration  of  lien. 

IS.  T>tirfltjon  of  lien  under  eon  tract  for  it  public  improTcnieQtf 

19,  Di^charjfe  of  lien  ^'ene rally. 

20.  Diftcbarge  of  lit'n  by  pa^mpnt  of  money  into  oomt. 
21  p  DiHcbttrije  of  lien  for  public  iiuprovement* 

22.  Buildmj^  loan  contract. 

23.  Construdion  of  ortiHn. 

24.  Enforcement  of  mwbani''-??  lien. 

25.  Priority  of  lieirn  for  public?  iniprovenif^nts^. 

26.  SubordiTiRtion  of  lir-nsi  nfter  a^p^mfnt  witb  owner* 

27.  8ubordinfltiiin  of  liens  tifter  a^repment  wltb  contractor* 
£8,  Lien  of  eertam  judjrmcnts  po^tpcmed. 

29,  Subordination  of  liens  to  pubk4e<|jicnt  moHgage* 

30,  Subordiwition  of  notice**  of  lia  pendens. 

31,  THsebar^  of  lien  si  on  t^ftlc  of  rcivl  property. 

32,  Certain  lienfl  and  elnimi*  not  to  be  dfTected. 

33,  Certam  aections  not  to  apply  to  laborersi'  ILeas. 

I  8.  MeeliKmloY  lien  on  real  property. 

A  contractor,  suWontractorj  liiborcr  or  material  man,  who  per- 
forms labor  or  furnishes  materials  for  the  improvemcTit  of  real 
property  v/ith  the  consent  or  at  the  request  of  the  owner  thereof, 
or  of  lib  agent,  contractor  or  euh-coBtractor,  shall  have  a  lien  for 
the  principal  anj  interest  of  the  value,  or  the  agreed  price,  of  such 
labor  or  raateriak  upon  the  real  property  improved  or  to  be  inj- 
pro?ed  and  upon  stieh  improvement,  from  the  time  of  filing  a  notlco 
of  sTicb  lien  as  prt  scribed  in  this  article. 

DnrlTatlom     lien  Law,  j   3. 
I  4.  Extent  of  lien. 

Such  lien  shall  extend  to  the  owner's  right,  title  or  interest  is 
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the  real  property  and  improvements,  existing  at  the  time  of  filing 
a  notice  of  lien,  except  as  hereinafter  in  this  article  provided.  If 
an  owner  assigns  his  interest  in  such  real  property  by  a  general 
aasignmeut  for  the  benefit  of  creditors,  within  thirty  days  prior  to 
sueJi  filing,  the  lien  shall  extend  to  the  interest  thus  assigned.  If 
any  part  of  the  real  property  Bubjected  to  Buch  lien  be  removed  by 
tho  owner  or  by  any  other  person,  at  any  time  before  the  discharge 
thereof  J  such  removal  shall  not  affect  the  rights  of  the  lienor,  either 
in  respect  to  the  remaining  real  property,  or  the  part  so  removed, 
If  labor  is  performed  for,  or  materials  furnished  to,  a  contractor 
or  sub-contractor  for  an  improvement,  the  lien  shall  not  be  for  a 
aum  greater  than  the  sum  earned  and  unpaid  on  the  contract  at 
the  time  of  filing  the  notice  of  lien,  and  any  sum  subsequently 
earned  thereon.  In  no  case  shall  the  owner  be  liable  to  pay  by 
reason  of  all  liens  created  pursuant  to  this  article  a  sum  greater 
tfian  the  value  or  agreed  price  of  the  labor  and  materials  remaining ' 
unpaid,  at  the  time  of  filing  notices  of  such  liens,  except  aa  herein- 
after provided*  (Amended  by  L.  t916,  ch,  507,  in  effect  July  1, 
1916.) 

Herivatlon:     Lien  Law,  §  4, 

A  person  performing  labor  for  or  furnishing  material  to  a 
contractor,  his  subcontractor  or  legal  representative,  for  the  con- 
struct! on  of  a  public  improvement  pursuant  to  a  contract  by  such 
contractor  with  the  state  or  a  municipal  corporation,  shall  have 
a  lien  for  the  principal  and  interest  of  the  value  or  agreed  price 
of  such  labor  or  materials  upon  the  moneys  of  the  state  or  of  such 
corporation  applicable  to  the  construction  of  such  improvement^ 
to  the  extent  of  the  amount  duo  or  to  become  due  on  such  contlract, 
upon  filing  a  notice  of  lien  as  proscribed  in  this  article,  except  aa 
hereinafter  in  this  article  provided.  (Eepealed  by  L.  1911,  et 
450;  re-enacted  without  change  by  L,  1911,  ch,  873;  amended  by 
L.  JOlfi,  eh.  507,  in  effect  July  1,  1916,) 

nfirlvuUoni    Lien  Law,  g  5,  fts  amended  hy  L*  1&02,  eh,  37,  §  1. 

§  6.  lileiLB  for  lal^ar  on  ratlroadfl. 

Any  person  who  shall  hereafter  perform  any  labor  for  a  railroad 
corporation  shall  have  a  lien  for  the  value  of  such  labor  upon 
the  railroad  track,  rolling-stock  and  appurtenances  of  such  railroad 
corporation  and  upt>n  the  land  upon  which  auch  railroad  track  and 
appurtenances  are  situated,  by  filing  a  notice  of  such  lien  in  the 
office  of  the  clerk  of  any  county  wherein  any  part  of  such  railroad 
ia  situated  J  to  the  extent  of  the  right,  title  and  interest  of  such 
corporation  in  such  property,  existing  at  the  time  of  such  filing* 
The  provisions  of  this  article  relating  to  the  contents,  filing  and 
entry  of  a  notice  of  a  mechanic's  lien,  and  the  priority  and  dura- 
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ti0fl  f hereof,  Bhall  apply  to  such  liens.  A  copy  of  the  notice  of  Bueb 
tira  shall  be  personally  served  upon  &iich  eorpoTJStion  within  ten 
daj^s  after  the  filing  thereof  in  the  manner  prescribed  hy  the 
code  of  civil  procedure  for  the  service  of  gummons  in  actions  in 
justices*  coortB  against  domeBtic  railroad  corpora tiona. 
D«rJTfttj0iit    Lien  Law,  I  0. 

I  7«  Xialilllt J  nf  owiiei*  for  adYanoe  p&TnieiitB;  eolliulT'ii  mortsos^* 

Any  payment  by  the  owner  to  a  eontractor  npon  a  contract  for 
the  improvement  of  real  property,  made  prior  to  the  time  when,  by 
the  terms  of  the  contract,  such  payment  becomes  due,  for  the  pur- 
pose of  avoiding  the  provisions  of  this  article,  shaH  be  of  no  effect  ass 
against  the  lien  of  a  sub-contractor,  laborer  or  material  man  linder 
such  contract,  created  before  such  payment  actually  becomes  du?. 
A  mortgage,  lien  or  ihcumbrance  made  by  an  owner  of  real  prop- 
erty, for  the  purpose  of  avoiding  the  provisioug  of  this  article,  with 
the  knowledge  or  privity  of  the  person  in  whose  favor  the  mortgage, 
Hen  or  incumbrance  is  created,  shall  he  void  and  of  no  effect  as 
against  a  claim  on  account  of  the  improvement  of  such  real  prop- 
erty, existing  at  the  time  of  the  creation  of  such  mortgage,  Ueii 
or  incumbrance, 

I  8+  Termi  of  contxaet  may  be  demaiided. 

I A  statement  of  the  tenna  of  a  contract  pursuant  to  which  an  im- 
pTOveraent  of  real  property  is  bcin^  made,  and  of  the  amount  due 
or  to  become  due  thereon,  shall  he  furnished  upon  demand,  by  the 
owncri  or  his  duly  authorized  agent,  to  a  sub-contractor,  laborer  or..- 
material  man  performing  labor  for  or  furnishing  materials  to  a 
contractor^  his  agent  or  suIj-coo tractor,  under  such  contract*  If, 
upon  such  demand  the  owner  refuses  or  neglects  to  furnish  such 
statement  or  falsely  states  the  terms  of  such  contract  or  the  amount 
due  or  to  become  due  thereon,  ond  a  siib^ontraetOT,  laborer  nr 
matmal  man  has  not  bi'cn  paid  the  amount  of  his  claim  n?4;iin8t 
3  contractor  or  sub-contractor,  under  such  contract*  and  n  ju^l'jment 
has  been  obtained  and  execution  issued  aj^ain^t  such  eontractor 
or  sub-contractor  and  rr turned  wliollv  or  partly  unsati^fird,  the 
owner  shall  be  liable  for  the  loss  sustaiiud  hv  Tension  of  sucli  refusal, 
neglect  or  false  statement,  and  the  lien  of  <\\fA\  snb-cnn tractor, 
laborer  or  material  n^^n,  filed  as  prcserilK^  in  tins  article,  against 
the  real  property  improved  for  the  labor  performed  or  "materials 
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furbished  after  Bueh  demand^  shall  exist  to  the  same  extent  and 
be  enforced  in  the  same  manner  as  if  such  labor  and  materials  had 
been  dirc?ctly  performed  for  and  furnished  to  such  owner. 

DcrtTmilonE     Lien   Law,   ^  8, 

I   9«  Coatentfl  of  notice  of  lien.  i 

The  notice  of  lien  shall  state: 

1.  The  name  and  residence  of  the  lienor;  and  if  the  lienor  is  & 
partnership  or  a  corporation j  the  business  address  of  such  finUj  or 
corporation,  the  names  of  partners  and  principal  place  of  business^ 
and  if  a  foreign  corporation,  its  principal  place  of  business  within 
the  state. 

2,  The  name  of  the  owner  of  the  real  property  against  whose 
interest  therein  a  lien  is  claimed,  and  the  interest  of  the  owner  as 
far  as  known  to  the  lienor- 
s' The  name  of  the  person  by  whom  the  lienor  was  employed, 

or  to  whom  h€  furnished  or  is  to  furnish  materials;  or,  if  the 
lienor  is  a  contractor  or  sub-contractor^  the  person  with  whom  the 
contract  was  made. 

4-  Tb©  labor  performed  or  materials  furnished  and  the  'agreed 
price  or  value  tbereof,  or  materials  actually  manufactured  for  but 
not  delivered  to  the  real  property  and  the  agreed  price  or  value 
thereof- 

6,  The  amount  unpaid  to  the  lienor  for  such  labor  or  materials. 

6.  The  time  when  the  first  and  last  items  of  work  were  per- 
formed and  materials  were  furnished, 

7.  The  property  subject  to  the  lien,  witb  a  description  thereof 
suflScient  for  identification;  and  if  in  a  city  or  village,  its  location 
by  street  and  number,  if  known-  A  failure  to  state  the  name  of 
the  true  owner  or  contractor,  or  a  njis-descriptiou  of  the  true 
owner,  shall  not  affect  the  validity  of  the  lien.  The  notice  must 
be  verified  by  the  lienor  or  bis  agent,  to  the  effect  that  the  state- 
ments therein  contained  are  true  to  his  knowledge,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true,  (Amended 
hy  L.  1916,  ck  507,  in  effect  July  1, 1916,) 

DQiiy&tloD:    Lien  Law,  g  &,  fts  ftmeaded  by  K  1905,  ch,  06,  $  L 

§  10,  FlUng  0t  notice. 

The  notice  of  lien  may  bo  filed  at  any  time  during  the  progress 
(if  the  work  and  tlie  furnishing  of  the  materials,  or  within  four 
months  after  the  completion  of  the  contract,  or  the  final  performanoo 
of  the  work,  or  the  final  furnishing  of  the  materials,  dating  from 
the  last  item  of  work  performed  or  materials  furnished.  The  notice 
of  lien  must  be  filed  in  the  clerk's  office  of  the  county  where  tiie 
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property  is  situated.  If  such  p roper ty  i^  situated  in  two  or  mor^ 
counties  the  notice  of  lien  shall  be  filed  in  the  office  of  the  clerk 
of  each  of  such  counties.  The  county  ckrk  of  each  county  shall 
pnivide  and  keep  a  book  to  be  called  the  "  lien  docket,'*  which  shall 
be  suitably  ruled  in  columns  headed  "  owueraj'*  **  lienorsj^'  *^  prop- 
erty/' "  amount/'  "  time  of  filing,"  ''  proceedings  had,"  in  each  of 
whiefa  he  shall  enter  the  particulars  of  the  notice,  properly  belong* 
ing  therein.  The  date,  hour  and  minute  of  the  filing  of  each  notice 
of  lien  shall  be  entered  in  the  proper  column.  The  names  of  th© 
owners  shall  be  arranged  in  such  book  in  alphabetical  order.  Th© 
validity  of  the  lien  and  tho  right  to  file  a  notice  thereof  shall  not 
bo  affected  by  the  death  of  the  owner  before  notice  of  the  lien  i* 
filed,  (Amended  by  L.  1916,  ch,  507,  in  effect  July  1,  1916,) 
li»iv«Ho]ii     Lien  Law,  |  10, 

§  11^   S^rrlcA  of  copy  of  notlecw 

At  any  time  after  filing  the  notice  of  lien,  the  liefior  may  serv© 
m  copy  of  such  notice  upon  the  owner,  if  a  natural  person,  by  de- 
livering the  same  to  him  personally,  or  if  the  owner  cannot  be 
fonnd,  to  hta  agent  or  attorney,  or  by  leaving  it  at  bis  last  known 
place  of  residence  in  the  city  or  town  in  which  the  real  property 
or  some  part  thereof  is  situated,  'vith  a  person  of  an i table  age  and 
discretion,  or  by  registered  IcLter  addressed  to  his  last  known 
place  of  residence,  or,  if  such  owr^r  has  no  such  residence  in  sncb 
city  or  town,  or  can  not  be  fuond,  and  he  has  no  agent  or  attorney, 
by  afhxing  a  copy  thereof  conspicuously  on  such  property,  be- 
tween the  hours  of  nine  o'clock  in  the  forenoon  and  four  o'clock 
in  the  afternoon;  if  the  owner  be  a  corporation,  said  service  shall 
be  made  by^  deli  Bering  such  copy  to  and  leaving  the  same  with 
the  president,  vice*president,  aecretarv  nr  clerk  to  the  rorporation, 
the  cashier,  treasurer  or  a  director  or  managing  agent  thereof,  per- 
sonally, within  the  state,  or  if  such  officer  cannot  be  found  within 
the  state  by  affixing  a  copy  thereof  conspicuously  on  such  prop* 
erty  between  the  hours  of  nine  o'clock  in  the  forenoon  and  four 
o'clock  in  the  afternoon,  nr  by  registered  letter  addressed  to  its 
last  known  place  of  business.  Until  service  of  the  notice  has  been 
made,  as  above  provided,  an  owner,  without  knowledge  of  the  lien, 
eliall  he  protected  in  any  payment  made  tit  ^^ood  taith  to  any  con- 
tractor or  other  person  claiming  a  lirru  A  failure  to  serve  the 
notice  docs  not  otherwise  affect  the  A^alidifv  of  gncii  Hen, 
(Amended  by  L,  1913,  ch,  SS,  in  effeeJ  March  i^'o.  UiU,) 

DcHTatloDi    Lien  Law:  §  U. 

f  1ft,  HoUco  of  Hon  on  aecotmt  of  pfibllc  ImproTemc^tA. 

At  any  time  before  the  constructing  of  a  pnhlir  improvement  is 
eotnpleted  and  accepted  by  the  state  or  by  the  municipal  corpora- 
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tion,  and  within  thirty  days  after  such  completion  and  acceptance 
a  person  performing  work  for  or  fumisliing  materials  to  a  con- 
tractor, his  sub-con  tractor,  assignee  or  legal  representative,  may 
file  a  notice  of  lien  with  the  head  of  the  department  or  bureau 
having  charge  of  snch  construction  and  wilh  the  comptroller  of  the 
state  or  with  the  financial  officer  of  the  municipal  corporation^  or 
other  officer  or  person  charged  with  the  custody  and  disbursements 
of  the  state  or  corporate  funds  applicable  to  the  contract  under 
which  the  claim  is  made.  The  notice  shall  stats  the  name  and  resi- 
dence of  the  lienor,  the  name  of  the  contraetor  or  sub-contractor 
for  whom  the  labor  was  performed  or  materials  furnished,  the 
amount  claimed  to  be  due  or  to  become  due,  the  date  when  due^  a 
description  of  the  public  improvement  upon  which  the  labor  was 
performed  and  materials  expended,  the  kind  of  labor  performed 
and  materials  fumishedj  and  materials  actually  manufactured  fop 
but  not  delivered  to  such  public  improvement,  and  give  a  general 
description  of  the  contract  pursuant  t>o  which  such  public  improve- 
ment was  constructed.  If  the  lienor  is  a  partnership  or  a  corpora- 
tion, the  notice  shall  state  the  business  address  of  such  partnership 
or  corporation,  the  names  of  the  partners^  and  if  a  foreign  corpora- 
tion, its  principal  place  of  business  within  the  state.  If  the  name  of 
the  contraetor  or  sub-con  tractor  is  not  known  to  the  lienorj  it  may  be  ^ 
so  stated  in  the  notice^  and  a  failure  to  state  correctly  the  name  of 
the  contractor  or  sub-contractor  shall  not  affect  the  validity  of  tha 
Hen,  The  notice  must  be  verified  by  the  lienor  or  his  agent,  to  the 
effect  that  the  statements  therein  contained  are  true  to  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  true.  The  comptroller  of  the  state  or  the  financial  officer  of  the 
municipal  corporation  or  other  officer  or  person  with  whom  the 
notice  is  filed  shall  enter  the  same  in  a  book  provided  for  that  pur* 
pose,  to  be  called  the  "lieu  book."  Sueh  entry  shall  include  the 
name  and  residence  of  the  lienor,  the  name  of  the  contraietor  or 
sub-oon tractor,  the  amount  of  the  lien  and  date  of  filing,  and  a 
brief  designation  of  the  contract  under  which  the  lien  arose. 
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(Kepealfid  by  L.  1I>11,  ck  450;  re-enacted  without  cbauge  bj 
U  1911 J  amended  by  L.  1016^  ck  507,  in  effect  July  1,  1916.) 

UMHvaltoBi  Lien  Law,  §  It,  as  omend^^d  by  L.  1902,  ch.  ST,  g  2,  and  1^ 
1»fl6,  eh.  85,  S  L  ^ 

}  13,  PHority  of  U«u. 

A  lieu  for  materialB  fumi^^hed  or  labor  performed  in  the 
improvement  of  real  property  shall  have  priority  over  a  con?ey- 
ancQ,  judgment  or  other  claim  again^^t  such  praporty  not  recorded, 
itocketed  or  filed  at  the  time  of  the  filing  of  the  notice  of  snGh 
lien^  except  as  hereinafter  in  this  article  provided ;  over  adrancefl 
made  upon  any  mortgage  or  other  encumbrance  thereon  after  such 
filing^  except  as  hereinafter  in  this  article  provided;  and  over  the 
4ilaim  of  a  creditor  who  haa  not  furnished  materials  or  performed 
labor  opon  such  property,  if  such  property  has  been  assigned  by 
the  owner  by  a  general  assignment  far  the  benefit  of  creditorBj 
within  thirty  days  before  the  filing  of  such  notice;  and  also  over 
an  attachment  hereafter  issned  or  a  money  judgment  hereafter 
recovered  upon  a  claim,  which,  in  whole  or  in  part,  was  not  for 
materials  fumished,  labor  performed  or  moneys  advanced  for  the 
tmprovemeait  of  guoh  real  property;  and  over  any  claim  or  lien 
acquired  in  any  proceedings  uf>on  snrh  judgment  Such  liens 
shall  also  have  priority  over  advances  made  upon  a  contract  by 
an  owner  for  an  improvement  of  rpal  property  which  contains  an 
optioa  to  the  contractor,  hia  successor  or  assigns  to  purchase  the 
property »  if  such  advances  were  made  aftrr  the  time  when  the 
labor  began  or  the  first  item  of  material  was  furnished,  as  stated 
in  the  notice  of  lien.  If  several  build iTign  are  erected,  altered  or 
mpaircd,  or  several  pieces  or  parcels  of  real  property  are  improved, 
under  on©  contract,  and  there  are  cnntlictiug  liens  thereon,  each 
lienor  shall  have  prioritj^  upon  the  parteular  building  or  premises 
where  his  kbor  is  performed  or  his  materials  are  used*  Persons 
shall  have  priority  according  to  the  dnto  of  filing  their  respective 
Hens  except  as  hereinafter  in  this  article  provided ;  but  in  all  cases 
laborers  for  daily  or  weekly  wages  i=hall  have  preference  over  all 
other  claimants  under  this  article,  without  reference  to  the  time 
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when    such    laborers    shall    have    filed    their    notice    of    lienfi. 
(Amended  by  L,  1916,  ck  607,  in  effect  July  1,  1916.) 

Dertvatlon;      Lien  Law,   §    13, 
§  14.  AMAtgnmeiit  of  Ilfliu 

A  lien,  filed  as  preseribcd  in  this  articlej  may  bo  assigned  by  a 
written  instrument  signed  and  acknowledged  by  the  lienor,  at  any 
time  before  the  discbarge  thereof.  Such  assignment  shall  contain 
the  names  and  places  of  residence  of  the  assignor  and  assignee,  the 
amaimt  of  the  lien  and  the  date  of  filing  the  notice  of  lien,  and  be 
filed  in  the  office  where  the  notice  of  the  lien  assigned  is  filed.  The 
facts  relating  to  such  an  assignment  and  the  names  of  the  assignee 
shall  be  entered  by  the  proper  officer  in  the  book  where  the  notice  of 
lien  is  entered  and  opposite  the  entry  thereof.  Unless  sueh  assign- 
ment is  filed,  the  assignee  need  not  be  made  a  defendant  in  an 
action  to  foreclose  a  mortgage,  lien  or  other  incumbrance.  A  pay- 
ment made  by  the  owner  of  the  real  property  subject  to  the  lien 
assigned  or  by  his  agent  or  contractor,  or  by  the  contractor  of  a 
municipal  corporatfoo,  to  tlie  original  lienor,  on  account  of  ^uch 
lien,  without  notice  of  such  assignment  and  before  the  Bame  is 
filed,  shall  be  valid  and  of  full  force  and  effect.  Except  as  pre- 
scribed herein,  the  validity  of  an  assignment  of  a  lien  shall  not  be 
affected  by  a  failure  to  file  the  same. 

Dcrivalion:      Lien  Law,   §   14* 

§  15«   AAflljgiuaeiitB  of  oontT-vois  and  curdera  to  lie  filed. 

No  assignment  of  a  contract  for  tbe  performance  of  labor  or  the 
furnishing  of  materials  for  the  improvement  of  real  property  or 
of  the  money  or  any  part  thereof  due  or  to  become  due  therefor, 
nor  an  order  drawn  by  a  contractor  upon  the  owner  of  such  real 
property  for  tbe  payment  of  such  money,  nor  an  order  drawn  by 
a  subcontractor  upon  a  contractor  or  subcontractor  for  such  pay* 
ment,  nor  an  order  drawn  by  an  owner  upon  the  maker  of  a  build- 
ing loan,  nor  an  assignment  of  moneys  due  or  to  grow  due  under 
a  building  loan  contract,  shall  be  valid,  unless  the  contract  (other 
that  a  building  loan  contract)  or  a  statement  containing  the  sub- 
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ttlLDce  thereof,  and  soch  aesignmcnt  or  a  eopj  of  each  or  a  copy  of 
jQeh  order,  be  filed  witlim  ten  days  after  the  date  of  such  assigti- 
ment  of  contract,  or  siieh  asBignixient  of  money,  or  such  ordor, 
IB  the  office  of  the  county  clerk  of  the  county  wherein  the  real 
property  improved  or  to  be  improved  is  situatedj  and  in  case  of  a 
contract  with  a  municipal  corporation,  also  with  the  comptroller 
or  chief  fiscal  officer  thereof,  and  such  contract,  assi^mentor  bnler 
shall  have  effect  and  be  enforceable  from  tho  time  of  such  filing, 
and  no  such  assignment  or  order  shall  have  any  validity  until  the 
same  shall  have  been  so  filed.  Such  clerk  shall  enter  the  facts 
relating  to  such  assignment  or  order  in  the  "lien  docket "  or  in 
another  book  provided  by  him  for  such  pnrposa  (Amended  by 
L  1016,  da*  607,  in  effect  July  1,  1916.) 
Doriv^ttons    Lien  Law,  §  15,  as  ajnended  bj  L.  1007,  cK  360,  §  L 


I  16^  AaaigmimeiLt  of  oontfacta  ftlld  ordev*  for  pnbUe  Impx^o^ejneilt 
to  he  fil«<L 

No  assignment  of  a  contract  for  the  performance  of  labor 
or  the  furnishing  of  materials  for  a  public  improvement,  or  of 
the  money,  or  any  part  thereof,  due,  or  to  become  due,  therefor, 
nor  an  order  drawn  by  the  contractor  or  sul^eon tractor  upon  the 
municipal  corporation,  or  the  head  of  the  depjirtnjt^iil:  or  bureau 
having  charge  of  the  construction  of  purh  public  improvement, 
or  tho  financial  officer  of  the  muiiit^ipa]  carporatiou,  or  other  offi- 
cer or  person  charged  with  the  cu^Mxly  and  <lisbursemeiit  of  thti 
corporate  funds  applicable  to  the  Cinitract  for  ^uch  public  im- 
provement, shall  be  valid  unices  such  ai^si^srmurnt  or  order,  or  a 
copy  thereof,  be  filed  within  ten  days  after  tie  dale  of  such 
assignment  of  contract,  or  such  as&ign merit  of  money,  or  Bucb 
order,  with  the  head  of  the  department  or  bureau  having  charge 
of  such  construction,  ami  with  the  financial  officer  of  the  mnnicipftl 
corporation  or  other  officer  or  person  charcred  with  the  cu^^tody 
and  disbursement  of  the  corporate  funds  applicaljle  to  the  con- 
tract for  such  public  improvement,  and  sizch  assignment  or  order 
shall  have  effect  and  be  enforceable  from  the  time  of  such  filing, 
and  no  such  assignment  or  order  shall  have  any  validity  until 
the  same  shall  have  been  so  filed.     The  fitianoial  officer  of  the 
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mimicipal  corporation,  or  other  officer  or  person;  with  whom  the 
assigniDent  order^  or  copy  thereof,  is  filed,  shall  enter  the  facta 
relating  to  the  same  in  the  lien  book  or  other  book  provided  for 
such  purpose.  (Repealed  by  L-  1911,  di-^50;  re-enacted  with- 
out change  by  L.  1911,  ch,  87S;  amended  by  L.  1916,  eh,  507,  in 
effect  July  1,  1916.) 

ftariTuOiui:    Lieu  LdtWj  §  Ida,  a.dd^  by  L,  1907,  6h.  09 Z,  §  h 

§  17.  DuratloiL  af  lien. 

No  Hen  specified  in  this  article  shall  be  a  lien  for  a  longer 
period  than  one  year  after  the  notice  of  lien  has  been  filed, 
unless  within  that  time  an  action  is  commenced  to  foreclose  the 
lien,  and  a  notice  of  the  pendency  of  such  action,  whether  in 
a  court  of  record  or  in  a  court  not  of  record,  is  filed  with  the 
county  clerk  of  the  county  in  which  the  notice  of  lien  is  filed, 
containing  the  names  of  the  parties  to  the  action,  the  object  of 
the  action,  a  brief  description  of  the  real  property  aff<^tetl  thereby, 
nnd  tbe  time  of  filing  tlie  notice  of  lien;  or  unless  an  order 
be  granted  within  one  year  from  the  filing  of  such  notice  by  a 
court  of  record  or  a  judge  or  justice  thereof,  continuing  such  lien, 
and  such  lien  shall  he  redocketed  as  of  the  date  of  granting  such 
order  and  a  statement  made  that  sueh  lien  is  continued  by  virtue 
of  such  orden  No  lien  shall  be  continued  by  such  order  for  more 
than  one  year  from  the  granting  thereof,  but  a  new  order  and  entry 
may  be  made  in  each  successive  yean  If  a  licnof  is  made  a  party 
defendant  in  an  action  to  enforce  another  lien,  and  the  plaintiiT 
of  such  defendant  has  filed  a  notice  of  the  pendency  of  the  action 
within  the  time  prescribed  in  tiis  section,  the  lien  of  such  defend* 
Mnt  is  thereby  continued.  Such  action  shall  be  deemed  an  action 
to  enforce  the  lien  of  such  defendant  lieuor.  The  failure  to  file  a 
notice  of  pendency  of  action  shall  not  abate  the  action  as  to  any 
|M?rsoii  liable  for  the  payment  of  the  debt  specified  in  the  notice  of 
Hen,  and  the  action  may  be  prosecuted  to  judgment  against  such 
fierson.  The  provisions  of  this  section  in  regard  to  continuing 
liens  shall  apply  to  liens  discharged  by  deposit  or  by  order  on  the 
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filing  of  an  imdertaking.  Where  a  lien  is  discharged  By  depoait  or 
by  order,  a  notice  of  pendency  of  aetion  shall  not  be  filed. 
(Amended  by  L.  1016.  eh.  507,  in  effect  July  1,  1916,) 

Lien  Law,  §  Id,  '    ,  ^ 


tferiT*  jJo» : 


§  IS.   I>iiTAti9ii  of  lien  under  ooxLtraet  fo^  m  pitblic  InLprovement. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  public 
improvement,  it  shall  not  continue  for  a  longer  period  than  three 
months  from  the  time  of  6 ling  the  notice  of  such  lien,  unless  an 
action  is  oommenoed  to  foreclose  such  lien  within  that  timo,  and 
a  notice  of  the  pendency  of  such  action  is  filed  with  the  comptroller 
of  tho  state  or  the  financial  officer  of  the  municipal  corporation 
with  whom  the  notice  of  such  lien  was  lilcdj  or  unless  an  order  bo 
mad©  by  a  court  of  record,  continuing  such  lieu,  and  a  new  docket 
be  made  stating  such  fact.  And  the  supremo  court  of  this  state, 
or  any  justice  thereof j  or  the  county  court  of  the  county  in  which 
enct  lien  was  filed,  or  the  county  judge  of  such  county,  are  hereby 
ftuthoriled  to  make  an  order  continuing  any  such  liens  for  a  period 
not  exceeding  siJc  months,  upon  the  application  of  a  lienor  upon 
such  affidavits  or  eiridenco  as  in  the  opinion  of  such  court  or  judge 
shall  bo  deemed  sufficient  Nothing  in  this  section  contained,  how- 
e?erj  shall  prevent  any  such  court  or  judge  from  making  a  new 
order  continuing  such  lien  in  each  succeeding  six  monthsj  if  in  the 
discretion  of  such  court  or  judge  the  same  shall  Lo  deemed  just 
and  equitable.  If  a  lienor  he  made  a  party  defendant  in  an  action 
to  enforce  another  lieu,  and  tho  plaintiff  or  such  defendant  has 
filed  a  notice  of  the  pendency  of  the  action  within  the  time  pre- 
scribed in  this  section,  tho  lien  of  such  defendant  is  thereby  con- 
tinued. The  provisions  of  this  section  in  regard  to  continuing 
Kens  shall  apply  to  liens  discharged  by  deposit  or  by  order  on  the 
filing  of  an  undertaking,  but  in  such  cases  no  redockoting  shall 
be  necessary,  but  on  the  original  docket  an  entry  shall  be  made  of 
the  continuance  by  such  nrden  This  section  is  hereby  declared 
to  be  a  remedial  statute  and  is  to  be  construed  liberally  to  secure 
the  beneficial  interests  and  purposes  thereof.     (Repealed  by  L. 
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1911,  ct-  450;  re-enacted  by  L.  1911,  ch.  873;  amended  by  K 
fll6,  cL  507,  in  effect  July  1,  1916.) 

DeHvatlnn:     Lku  Law^  §  IT,  a3  amejidcd  by  L.  1899,  ch.  25,  §  1,  and  I*. 

1902,  cli,  37,  §  3,  alfio  L.  1899,  ch.  25,  §  3.  <f  . 

§  10.   IliaofaaT£9  of  Ueit  seneTalljt 

A  lien  other  than  a  lien  for  labor  performed  or  materials  tnr- 
nif^hed  for  a  public  improvement  specified  in  this  article,  may  be 
discharged  as  follows:  ^ 

1,  By  the  certificate  of  the  lienor,  duly  acknowledged  or  proved 
and  filed  in  the  office  %vhere  the  notice  of  lien  ia  filed,  stating  that 
the  lien  is  satisfied  and  may  he  discharged. 

2,  By  failure  to  begin  an  action  to  foreclose  such  lien  or  to 
secure  an  order  continuing  it,  within  one  year  from  the  time  of 
filing  the  notice  of  lien,  unless  an  action  he  begun  within  the 
same  period  to  foreclose  a  mortgage  or  another  mechanic's  lien 
upon  the  same  property  or  any  part  thereof  and  a  notice  of  pen* 
dency  of  such  action  is  filed  according  to  law, 

3,  By  order  of  the  court  vacating  or  cancelling  such  Tien  of 
record,  for  neglect  of  the  lienor  to  prosecute  the  same  granted 
pursuant  to  section  fifty-nine  of  this  chapter, 

4,  Either  before  or  after  the  beginning  of  an  action  by  the 
owner  or  contractor  executing  an  undertaking  with  two  or  moTB 
sufficient  suretieSj  who  shall  ho  freeholderg,  to  the  clerk  of  the 
county  where  the  preniises  are  situated,  in  such  sums  as  the  court 
or  a  judge  or  justice  thereof  may  direct,  not  leas  than  ^the  amount 
claimed  in  the  notice  of  lien  conditioned  for  the  payment  of  any 
judgment  which  may  he  rendered  against  the  property  for  the 
enforcement  of  the  lien.  The  sureties  mbst  together  justify  in 
at  least  double  the  sum  named  in  the  undertaking,  A  copy  of 
the  undertaking,  with  notice  that  the  sureties  will  justify  before 
the  court,  or  a  judge  or  justice  thereof,  at  the  time  and  place 
therein  mentioned,  must  be  served  upon  the  lienor  or  his  attorney, 
not  less  than  five  days  before  such  time.  Upon  the  approval  of 
the  undertaking  by  the  court,  judge  or  justice  an  order  shall  he 
made  by  such  court,  judge  or  justice  discharging  such  lien*  The 
execution  of  any  such  bond  or  undertaking  by  any  fidelity  or  surety 
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oompaBj  duthorized  by  the  laws  of  this  state  to  transact  busiaeas^ 
itbal!  be  equivalent  to  the  execution  of  said  bond  or  undertaking  hy 
two  sureties;  and  where  a  certificate  of  sokeney  has  been  issued 
bj  the  superintendent  of  insnrance  under  the  provisions  of  section 
one  hundred  and  eight j-ooe  of  the  inaiirance  law^  and  has  not 
been  revoked^  no  justification  or  notice  thereof  shall  be  necessary^ 
and  In  such  case  a  copy  of  the  undertaking  and  notice  of  the  app!i- 
cation  for  an  order  to  discharge  the  lien  must  be  served  upon 
the  lienor  or  his  attorney  not  less  than  two  d^ys  before  such  appli- 
cation  for  such  order  ig  made.  Any  such  company  may  execute 
any  sneh  bond  or  undertaking  as  surety  by  tho  hand  of  iis  oflB- 
cer^i  or  attorney,  duly  authorized  thereto  by  r^olution.  of  its 
board  of  directors,  a  certified  copy  of  which  resolution,  tmder 
the  seal  of  said  company,  shall  be  filed  with  each  bond  or 
undertaking.  If  the  lienor  cannot  be  found,  or  doss  not  appear 
by  attorney,  such  service  may  be  made  by  leaving  a  copy  of  said 
undertaking  and  notice  at  the  lienor's  place  of  residence,  or  if  a 
corporation  at  its  principal  place  of  business  within  the  state  as 
stated  in  the  notice  of  lien,  with  a  person  of  suitable  age  and  dis- 
cretion  therein^  or  if  the  house  of  his  abode  or  its  place  of  business 
is  not  stated  in  said  notice  of  lien  and  is  not  known j  then  in  such 
manner  as  the  court  may  direct.  The  premises,  if  any,  described 
in  the  notice  of  lien  as  the  lienor's  residence  or  place  of  business 
shall  bo  deemed  to  be  his  said  residence  or  its  place  of  business 
for  the  purposes  of  said  service  at  the  time  thereof,  unless  it  is 
shown  aflSrmatively  that  the  person  serving  the  papers  or  directing 
the  servico  had  knowledge  to  the  contrary, 

5,  Upon  filing  in  the  office  of  the  clei^k  of  the  oounty  where 
the  property  is  situated,  a  transcript  of  a  judgment  of  a  conn  of 
competent  jurdisdiction,  together  with  due  proof  of  service  of 
due  notice  of  entry  t hereof ^  showing  a  final  dr'terrni nation  of  the 
action  in  favor  of  the  owner  of  tliD  property  apinst  which  the  lien 
was  claimed.  (Amended  by  k  1900,  clis.  240,  427;  L.  HUG, 
di.  507;  L.  1920,  ch,  373,  in  effect  April  28,  1920.) 

Derivation:  Lien  Law,  §  18.  as  amendi^d  by  L,  1008,  ch.  254,  §  L  Amended 
by  L.  1009,  eh,  427. 

§  ao.  DiHCljftrge  of  li^a  by  payment  of  money  into  court, 

A  lien  specified  in  ihh  nrtitOp,  otlier  lh:in  a  lien  for  performing 
labor  or  furnishing  matrriiila  for  a  pnhlic  improvement,  may  be 
discharged  J  at  any  time  hci'crv  nn  at:- J  ion  is  eommenecd  to  forwilose 
Bueh  lien^  by  depositiiio:  with  the  rnnnty  clerk,  in  whoso  office  th© 
notice  of  Hen  is  filed,  a  sura  of  money  equal  to  the  amount  claimed 
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in  such  notice^  witii  interest  to  the  time  of  such  deposit  After 
such  action  is  commenced  the  lien  may  be  discharged  hy  a  payment 
into  court  of  such  sum  of  money,  as,  in  the  judgment  of  the  court  ^ 
or  a  judge  or  justice  thereof,  after  at  least  five  days'  notice  to  all 
the  partiea  to  the  action^  will  be  suflScient  to  pay  any  judgment 
which  may  be  recovered  in  such  actioiL  Upon  any  such  payment^ 
the  county  ckrk  shall  forthwith  enter  upon  the  lien  docket  and 
against  the  lien  for  the  discharge  of  which  such  moneys  were  paid^ 
the  words  '^  discharged  by  payment.'^  A  deposit  of  money  made  as 
prescribed  in  this  section  shall  be  repaid  to  the  party  making  the 
deposit,  or  his  successor,  upon  the  discharge  of  the  liens  agalust  the 
property  pursuant  to  law.  All  deposits  of  money  made  as  pro- 
vided in  this  section  shall  he  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisious  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court  and  the  surrender  of  such 
money  by  order  of  the  court,  Au  order  for  the  surrender  of  such 
moneys  may  be  made  by  any  court  of  record  having  jurisdiction 
of  the  parties  and  of  the  subject  matter  of  the  proceeding  for  the 
foreclosure  of  the  Hen  for  the  discharge  of  which  such  moneys 
were  deposited.  If  no  action  is  brought  in  a  court  of  record  to 
enforce  such  lien,  such  order  may  be  made  by  any  judge  of  a  court 
of  record.  ^  » 

HeHvatloni     Lien  Lftw^  §  1&, 
§£1,  ]llBOlia:ree  of  Hen  for  pnlillo  ImpmremoBt* 

A  lien  against  the  amount  due  or  to  become  due  a  contractor 
from  the  state  or  a  municipal  corporation  for  the  conBtruction  of 
a  public  improvement  may  be  discharged  as  follows : 

1.  By  filing  a  certificate  of  the  lienor  or  his  successor  in 
interest,  duly  acknowledged  and  proved,  stating  that  the  lien  ia 
discharged* 

2.  By  lapse  of  time,  when  three  months  have  elapsed  since  fil- 
ing the  notice  of  lien,  and  no  action  has  been  commenced  to  enforce 
the  li^. 

3.  By  satisfaction  of  a  judgment  rendered  in  an  action  to 
enforce  the  lien, 

4-  By  the  contractor  depositing  with  the  comptroller  of  the 
fitate  or  the  financial  officer  of  the  municipal  corporationj  or  the 
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officer  or  person  with  whom  the  uoiiee  of  lieu  i§  filed,  such  a  siini 
of  money  as  is  directed  by  a  justice  of  the  supreme  court,  which 
ahall  not  be  less  than  the  amount  claimed  by  the  lienor,"  with 
interest  thereon  for  tJie  term  of  one  year  from  the  time  of  making 
;iuch  deposit,  and  such  additional  amount  as  the  justice  deems  suffi- 
cient to  cover  all  costs  and  expenses.  The  amount  so  depoaited 
shall  remain  with  the  comptroller  or  such  financial  officer  or  other 
officer  or  person  until  the  lien  is  discharged  as  prescribed  in  sub- 
division one,  tjvo  or  three  of  this  section. 

5.  Either  before  or  after  the  Ijeginuing  of  an  action  by  a  con- 
tractor  executing  an  undertaking  with  two  or  more  sufficient  sure- 
ties, who  shall  be  freehalder^j  to  the  state  or  the  municipal  cor- 
poration with  which,  the  notice  of  lien  is  tiled,  in  such  sums  as  the 
court  or  a  judge  or  justice  thereof  may  direct,  not  less  than  the 
amount  claimed  in  the  notice  of  lien,  conditioned  for  the  payment 
of  any  judgment  which  may  bo  recovered  in  an  action  to  enforce 
the  lien.  The  sUTcties  must  together  justify  in  at  least  double  the 
sum  named  in  the  nndertakiiig.  A  copy  of  the  undertaking 
wilJi  notice  that  the  sureties  will  justify  before  the  court  or  a 
judge  or  justice  thereof  at  the  time  and  place  therein  mentioned 
mu?t  be  served  upon  the  lienor,  not  less  than  five  days  before  such 
time.  If  the  lienor  cannot  he  fonndj  such  service  may  be  made  as 
prescribed  in  subdivision  four  of  section  nineteen  of  this  article. 
TTpon  the  approval  of  the  undertaking  by  the  court,  judge  or 
justice,  an  order  shall  be  mdde  tlff^i-harcrinn^  such  lien.  The  exe- 
cution of  such  undertaking  by  any  fidelity  or  surety  company 
authorized  by  the  laws  of  this  state  to  tninEiact  business  shall  bo 
equivalent  to  the  execution  of  such  an  undertaking  by  two  sureties^ 
and  where  a  certificate  of  solvency  has  Ix^en  issued  by  the  super- 
intendent of  insurance  under  the  prcivisions  of  section  one  hun- 
dred and  eighty-one  of  the  insurance  law  and  has  not  been  revoked^ 
no  justification  or  notice  thereof  shall  be  noccBsary,  and  in  such 
case  a  copy  of  the  undertaking  and  notice  of  the  application  for 
an  order  to  discharge  the  lien  must  be  served  upon  the  lienor,  or 
his  attorney,  not  less  than  two  days  before  STich  application  for 
such  order  is  made»     Any  sUch  company  may  execute  such  under- 
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t  • 

taking  as  surety  bythehandofits  officers  or  attorney  duly  author^ 

ized  thereto  by  rGsolutioh  of  its  board  of  directors,  a  certified  copy 

of  whieh  resolution  under  the  seal  of  such  company,  shall  be  filed 

with  each  undertaking.     Except  as  otherwise  provided  herein  the 

provisions  of  article  five  of  title  six  of  chapter  eight  of  the  code 

of  civil  procedure  are  applicable  to  an  undertaking  given  for  the 

discharge  of  a  lien  on  account  of  public  improvements.     If  the 

lienor  can  not  be  found  or  does  not  appear  by  attorney  then  such 

service  may  be  made  as  prescribed  in  subdivision  four  of  section 

nineteen  of  thia  chapter  for  the  service  of  an  undertaking  with 

notice  of  justification  of  suretieSp     (Kepealed  by  L.  1911,  ch.  450 ; 

re-enacted  by  L.  1911,  cK  S73;  amended  by  L,  1914,  ch,  266; 

L,  1916,  ck  50t,  iu  effect  July  1,  1916.) 

DerlvaUonE     Lien  Law,  §  20,  as  amended  by  L.  1898^  eh,  160,  §  li  L.  1&02, 
eh,  37,  g  4,  and  L.  1008,  ch.  254,  §  2, 

§  22.   Bnlldlns  loan  contract*  ^ 

A  contract  for  a  building  loan,  either  with  or  without  the  sale 
of  landj  and  any  modification  thereof,  must  be  in  writing  smd 
duly  acknowledged,  and  within  ten  days  after  its  execntion  be 
filed  in  the  oflSce  of  the  clerk  of  the  county  in  which  any  part  of 
the  land  is  situated,  and  the  same  shall  not  be  filed  in  the  register'a 
office  of  any  county.  If  not  so  filed  the  interest  of  each  party  to 
such  contract  in  the  real  property  affected  thereby,  ia  subject  to  the 
lien  and  claim  of  a  person  who  shall  thereafter  file  a  notice  of  lien 
under  this  chapter,  A  modification  of  such  contract  shall  not 
affect  or  impair  the  right  or  interest  of  a  person,  who,  previous 
Uy  the  filing  of  ench  modification  had  furnished  or  contracted  to 
fnmish  materials,  or  had  performed  or  contracted  to  perform  labor 
far  the  improvement  of  real  property,  but  such  right  or  interest 
fihall  bo  determined  by  the  original  contract.  The  county  clerk 
is  entitled  to  a  fee  of  twenty  cents  for  filing  such  a  contract  or 
modification.  Such  contracts  and  modifications  thereof  shall  be 
indexed  in  a  hook  provided  for  that  purpose,  in  the  alphabetical 
nrder  of  the  names  of  the  persons  to  whom  such  loans  shall  be 
made.  No  assignment  of  the  moneys  due  or  to  become  due  under 
a  contract  for  a  building  loan,  under  the  provisions  of  section 
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twcnty-six  of  this  article,  nor  Any  payment  to  the  holders  of  sudi 
assignment,  shall  be  or  be  construed  to  be  a  modification  of  a  con- 
tract for  a  build mg  loan  within  the  ineaning  of  this  section^  and 
the  cx£ctition  and  delivery  of  a  bond  and  mortgage,  under  the 
prtJinsions  of  section  twenty-&ix  of  this  article,  or  payments  there^ 
ander  ^all  not  be  or  be  construed  to  be  the  making  of  a  contract 
for  a  building  loan  within  the  meaning  of  this  section.  (Amended 
by  L.  1016,  eh.  507,  in  effect  July  1,  1916.) 
t]«rlT«tiafl:    Lka  Law^  g  21,  aa  araeinkd  ty  L.  1900,  cb,  78,  §  1. 

5  £3.   Gomatraotiom  of  article. 

Tkia  article  is  to  b©  construed  liberally  to  secure  the  beneficial 
interests  and  purposes  thereof.  A  substantial  compliance  with  its 
se\*eral  provisions  shaU  be  sufficient  for  the  validity  of  a  Hen  and 
to  give  jurisdiction  to  the  courts  to  enforce  the  same. 

§24*   EnfoTQemeiit  of  iiif»«lidjilo*a  lien. 

The  mechanics'  liens  specified  in  this  article  may  bo  enforced 
against  the  property  specified  in  the  notice  of  lien  and  which  is 
subject  thereto  and  against  any  person  liable  for  the  debt  upon 
which  the  Hen  is  founded,  as  prescribed  in  article  three  of  this 
chapter. 
BeHntlont    Lien  I«w,  §  23* 

§  25^   Prloritjf  of  Uen«  for  pobUo  improTentents. 

Persons  havinf^  Hens  tmder  contracts  for  public  improvements 
shall  have  priority  according  to  the  date  of  filing  their  respective 
liens,  except  as  in  this  article  hereinafter  provided,  but  in  all  cases 
laborers  for  daily  or  weekly  wages  shall  have  preference  over  all 
other  lienors  having  liens  arising  imder  the  same  contracts  pur- 
suant  to  this  article^  without  reference  to  the  time  when  such 
laborers  shall  have  filed  their  notice  of  lien.  All  liens  shall  have 
priority  over  advances  made  after  the  filing  thereof,  upon  any 
assignment  of  the  moneys,  or  any  part  thereof,  due  or  to  bccnme 
duo  under  snch  contract,  or  upon  any  order  drawn  by  the  con- 
tractor for  the  payment  of  such  moneys,  or  any  part  thereof ;  hot 
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this  proYisiozL  shall  not  relate  to  advance  made  under  an  as^ign- 
ment  to  one  or  more  persons  or  a  corporation  as  trustee  or  trustees 
to  which  approval  has  been  given  as  provided  in  section  twenty- 
seven  of  this  chapter.  (Repealed  hj  L.  1911,  ch.  450;  re^nacted 
by  L.  1911,  ch.  873  ■  amended  by  L,  1916,  ch,  507,  in  effect  July 
1,  1916.) 

DArlvatloiiE     Lien  Law,  g  24,  added  by  L.  1608,  ch.  16S,  g  2, 

§  26.   SnlioTdliiatlon  ttt  ll«iis  After  a^eement  with  owner. 

In  case  an  owner  of  real  property  shall  execute  to  one  or  more 
persons,  or  a  corporation,  as  trustee  or  trustees,  a  bond  and  mort- 
gage affecting  such  property  in  who-le  or  in  part,  or  an  assignment 
of  the  moneys  due  or  to  become  due  under  a  contract  for  a  building 
loan  in  relation  to  such  property,  and  in  case  such  mortgage,  if 
any,  shall  be  recorded  in  the  office  of  the  register  of  the  county 
where  such  real  property  is  situated,  or  if  such  county  has  no 
register  than  in  the  office  of  the  clerk  of  such  county,  and  in  case 
such  assignment,  if  any^  shall  he  filed  in  the  office  of  the  clerk  of 
the  county  where  such  real  property  is  situated ;  and  in  case 
lienors  having  mechanic's  liens  against  said  real  propertyj  or  any 
part  thereof,  filed  up  to  and  not  later  than  fifteen  days  after  the 
recording  of  such  mortgage  or  the  filing  of  such  assignment,  and 
which  liens  have  not  been  discharged  as  in  this  article  pro- 
vided, shall,  to  the  extent  of  at  least  seventy-five  per  centum 
of  the  aggregate  amount  for  which  such  liens  have  been  80 
filed,  approve  such  bond  and  mortgage,  if  any,  and  such  assign- 
ment, if -any,  by  an  instrument  or  instruments  in  writing,  duly 
acknowledged  and  filed  in  the  office  of  such  county  clerk,  then  all 
mechanic's  liens  affecting  such  property  or  any  part  thereof, 
whether  theretofore  or  thereafter  filed  and  which  have  not  been 
discharged  as  in  this  article  provided,  shall  be  subordinate  to  the 
lien  of  such  trust  bond  and  mortgage  to  the  extent  of  the  aggregate 
amount  of  all  certificates  o^  interest  therein  issued  by  such  trustee 
or  trustees^  or  their  successors  for  moneys  loaned,  materials  fur- 
nished, labor  performed  and  any  ojher  indebtedness  incurred  after 
said  trust  mortgage  shall  have  been  recorded,  and  for  expenses  in 
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«oiu)ecitoa  with  said  trust  mortgage,  and  shall  also  bo  subordinate 
to  tb^  lien  of  the  bond  and  mortgage  given  to  seaiiro  the  amount 
jagreed  to  be  advanced  under  such  contract  for  a  building  loan  to 
the  extent  of  the  amount  which  shall  be  advanced  by  the  holder 
of  such  bond  and  mortgage  to  the  trustee  or  trustees,  or  their  sue- 
<?essorSi  under  such  assignment  and  from  the  date  of  the  filing  of 
su€li  approval  the  respective  mechanics'  lienors,  except  those  whose 
liens  have  been  discharged  as  in  this  article  provided,  shall  have 
no  priority  over  each  other  with  respect  of  their  several  liens,  and 
ihoir  liens  shall  thenceforth  be  of  equal  priority,  except  that  from 
ih©  date  of  the  filing  of  such  approval  all  liens  filed  subsequent 
to  the  day  preceding  the  day  on  which  ia  commenced  a  trial  in  a 
court  of  reeord  of  an  action  to  foreclose  or  enforce  a  mechanic's 
lien  affecting  such  real  property,  shall  bo  snbordLnate  to  the 
tnochanics*  liens  filed  prior  thereto.  The  provisions  of  this  see- 
ticm  shall  apply  to  all  bonds  and  mortgages  and  all  assignments  of 
moneys  due,  or  to  become  duo  under  contracts  for  building  loana^ 
executed  by  such  owner^  in  like  mannerj  and  recorded  or  filed,  from 
time  ta  time  as  hereinbefore  provided.  In  case  of  an  assignment 
to  trustees  under  the  provisions  of  this  section,  the  trustees  and 
their  successors  shall  be  the  agents  of  the  assignor  to  receive  and 
Titceipt  for  any  and  all  sums  advanced  liy  the  holder  of  the  building 
h>au  bond  and  mortgage  under  the  building  loan  contract  and  such 
'^assignment  No  lienor  shall  have  any  priority  over  the  bond  and 
mortgage  given  to  secure  the  money  agreed  t^o  bo  advanced  under  a 
building  loan  contract  or  over  the  advances  made  thereunder,  by 
reason  of  any  act  preceding  the  making  and  approval  of  Fuch 
iwssignment      (Added  by  L.  1916,  ch- 1^07,  in  effect  July  1,  1916,) 

• 
^  ^7.  SmliordlsAtioii  of  liens  ^f  t«r  asreeiaeni  wltli.  contrAotor. 

In  case  a  contractor  shall  execute  to  one  or  more  pcrsnns,'  or  a 
corporation,  as  trustee  or  trustees,  an  assignment  in  writing  of 
I  he  moneys  dne  and  to  grow  due  nndt^r  his  contract  with  the  owner 
of  real  proper ty^  or  with  the  state,  or  with  a  municipal  corpora- 
tion^  and  in  case  snob  assignment  is  filed  in  the  nflRcc  of  the  clerk 
of  the  county  where  such  real  property  ia  situated,  or  with  the 
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comptroller  of  the  state,  or  with  the-  financial  officer  of  tbe  munici* 
pal  car  po  rati  on;  and  in  case  lienors  having  mechanic's  Uen» 
against  said  real  property,  or  any  part  thereof,  or  upon  the  moneys 
of  the  state  or  of  such  municipal  corporation  applicable  to  the 
<^onstniction  of  the  public  improvemeut,  and  which  liens  are  also 
against  such  contractor  or  any  subcontractor  under  him,  filed  up 
to  and  not  later  than  fifteen  days  after  the  filing  of  such  assign- 
men  t,  and  which  liens  have  not  been  discharged  as  in  this  article 
proTTided,  shall^  to  the  extent  of  at  least  scvonty-five  per  centum 
of  the  aggregate  amount  for  which  euch  liens  have  been  so  filed, 
approve  such  assignment  by  an  instrument  or  instruments  in 
writing,  duly  acknowledged,  and  filed  in  the  office  or  office  where 
such  assignment  shall  have  been  filed  as  hereinbefore  provided, 
tiitn  all  such  mechanic's  liens  affecting  such  property  or  any  part 
thereof,  or  such  moneys  of  the  state,  or  of  such  raunicipal  corpora- 
tion, whether  theretofore  or  thereafter  filed  and  which  liens  have 
not  been  discharged  as  in  this  article  provided  shall  bo  subordinate 
to  such  assignment  and  from  the  date  of  the  filing  of  such 
approval  the  respective  mechanics'  lienors,  except  those  whose 
liens  have  heen  discharged  as  in  this  article  provided,  shall  have 
no  priority  over  each  other  with  respect  of  their  several  liens  and 
their  liens  shall  thenceforth  be  of  equal  priority,  except  that  from 
the  date  of  the  filing  of  such  approval  all  liens  filed  subsequent 
to  the  day  preceding  the  day  on  which  is  commenced  a  trial  in 
a  court  of  record  of  an  action  to  foreclose  or  enforce  a  mechanic's 
lien  aflFeeting  such  real  property  or  such  public  improveTnenty 
shall  be  subordinate  to  the  mechanics'  liens  filed  prior  there to> 
Such  assignmentj  however,  shall  be  valid  only  for  an  amount 
equal  to  the  aggregate  amount  which  may  be  paid  or  incurred 
by  the  trustee  or  trusteesj  or  their  successors,  in  completing  such 
contract  The  certificate  in  writing  of  such  trustee  or  trustees  or 
their  successors,  to  the  owner,  or  to  the  sfate,  or  to  such  municipal 
corporation,  certifying  the  amount  paid  or  incurred  by  him  or 
tbem  toward  the  completion  of  such  contract  shall  be  final  and 
conclusive-     (Added  by  L.  1916,  ck  507,  in  effect  July  1,  1916.) 
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(Tpcm  the  filiDg  of  the  written  instrument  or  mstmmenta  of 
approval  under  see  t  ion  twenty -six  or  t^vt^iitj^-seven  of  this  artielej 
the  liea  of  all  money  judgments  and  attachments  affecting  such 
real  property,  or  the  moneys  duo  under  a  contract,  and  all  daJma 
and  liens  acquired  in  any  proceedings  upon  any  money  judgment^ 
shall  be  subordinate  in  like  manner  and  to  like  extent  as  provided 
in  said  sectionsj  respectively,  for  the  subordination  of  mechanic'a 
MenSf  and  in  that  ease  all  money  judgments  recovered  upon  claims 
for  materials  furnished,  labor  performed  or  moneys  advanced  for 
the  improvenieGt  of  such  real  property  or  for  the  public  improve- 
ment, shall  thenceforth  be  of  equal  priority  with  all  mechanieV 
liens  ou  such  property,  or  on  the  moneys  applieable  to  the  const  nac- 
tion  of  such  public  improvementj  filed  prior  to  the  day  on  which 
ifi  commenced  a  trial  in  a  court  of  record  of  an  action  to  foreclose 
<>r  enforce  a  mecbanic's  lieu  affecting  such  real  property  or  the 
mo£!ey3  applicable  to  the  construction  of  such  public  improvement ; 
and  any  attachment  issued  or  money  judgnn^nt  n*<*ovcred  upon  a 
daitii^  whiehj  in  whole  or  in  part,  was  not  for  materiala  furnished^ 
labor  performed  or  moneys  advanced  for  the  improvement  of  such 
rftal  property  or  for  tio  public  improveuient,  shall  \m  subordinate 
to  all  Tuechauic's  liens  thereon  and  f^hall  abn  Iw  ^subordinate  l*.i  all 
judgments  recovered  upon  claims  fur  mn tibials  furnished,  labor 
performed  or  moneys  advanced  for  the  improvement  of  Bueh  veal 
property.     (Added  by  L.  1916,  eh,  507,  in  tffect  July  1^1016,) 

5  2d*    SiilM>rdiitatioii  of  lienfl  to  «nb  sequent  moTtgagc^* 

la  case  an  o\viier  of  rM  pnkperty  iii2:aiiiiir.  which,  or  any  part 
of  which^  mechanic's  lien^^  havt^  been  filc<l,  th'^ircs  to  obtain  a  loan 
bj  executing  and  delivering  a  bond  and  m  or  I  gage  aflt^cfing  such 
real  property,  or  ai)y  part  thtTcnf,  as  security  tberef<ir,  and  in 
mm  lienors  having  mechajiic-s  liens  against  such  real  property,  or 
any  part  thereof,  filed  prior  to  the  recording  of  nucb  mortgage, 
tnd  which  said  liens  have  not  been  discharged  as  in  this  article 
provided  J  shall^  to  the  extent  of  at  lea^t  Hpventy-five  per  centum 
of  the  aggregate  amount  for  which  such  Kens  have  been  so  fileil, 
by  an  instrument  or  instfuinent.5  in  ^vritiog^  duly  acknowledged, 
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designate  and  authorize  one  or  more  persons  to  conBent  to  the 
execution  and  delivery  of  auch  bond  and  mortgage,  and  in  case 
tho  consent  in  writing,  duly  acknowledged,  of  such  person  or  per- 
sons to  the  execution  and  deliverj  of  such  bond  and  mortgage 
shall  be  filed  in  the  oiEce  of  the  clerk  of  the  county  where  such 
real  property  h  situated,  together  with  such  instrument  or  instru- 
pacnta  of  designationj  iJaen  all  mechanic's  liens  affecting  such  real 
property,  or  any  part  thereof,  whether  theretofore  or  thete  after 
filed,  shall  be  subordinate  to  the  lien  of  such  bond  and  mortgage 
to  the  extent  of  the  full  amount  which  shall  be  advanced  there- 
under and  from  the  date  of  the  filing  of  such  approval  the  re- 
spective mechanics'  lienors,  except  those  whose  liens  have  been 
discharged  as  in  this  article  provided,  shall  have  no  priority  over 
each  other  with  respect  of  their  several  liens,  and  their  liens  shall 
thenceforth  be  of  equal  priority,  except  that  from  the  date  of  the 
filing  of  such  approval  all  liens  filed  subsequent  to  the  day  preced- 
ing the  day  on  which  is  commenced  a  trial  in  a  court  of  record  of 
ar^  action  to  foreclose  or  enforce  a  mechanic's  lien  affecting  such 
real  property,  shall  be  subordinate  to  the  mechanics'  liens  filed 
prior  thereto.  In  case  t^uch  person  or  person  so  designated  and 
authorized  shall  so  consent  to  the  execution,  and  delivery  of  such 
bond  and  mortgage  but  on  condition  that  a  sum  of  money  be  de- 
posited with  the  clerk  of  such  county,  and  such  sum  is  so  deposited^  - 
the  county  clerk,  upon  such  payment^  shall  forthwith  enter  upon  the 
lien  docket,  index^  to  the  name  of  the  owner,  the  facta  relating 
to  such  payment  A  deposit  of  money  made  as  prescribed  in  this 
section  ffhall  be  repaid  to  such  owner  or  his  assignee  upon  the 
discharge  or  release  of  all  mechanic's  Hc^ns,  judgments  and  attach- 
ments against  the  property.  All  deposits  of  money  made  as  pro- 
vided in  this  section  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  die  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court  and  the  ■surrender  of  such 
money  by  order  of  the  court.  The  court  shall  in  any  action 
brought  to  foreclose  any  of  such  liens,  or  in  any  action  brought 
to  recover  such  deposit  or  any  part  thereof,  direct  the  payment 
of  such  flum  so  deposited  to  the  persons  whose  mechanic's  lieoB, " 
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judgments^  or  daima  seeureil  bj  attaehments  sball  have  been  estEib- 
lislied  on  the  trial  and  the  amount  so  paid  shall  be  credited  upon 
euch  mechanic's  liens,  judgment's  and  claims-  Upon  such  filiug 
of  such  consent,  as  Hereinbefore  provided,  tho  Jien  of  all  judg- 
ments and  flttachnicnts  affecting  such  real  property  and  aJl  claims 
and  liens  acquired  in  any  proceedings  upon  isuch  judgmentB  shall 
he  subordinate  in  like  manner  and  to  like  extent  as  hereinbefore 
in  this  section  provided  for  the  subordination  of  mechanic's  liens, 
and  in  that  ease  all  judgments  reem-cred  upon^  and  attachmentB 
issued  upon  claims  for  materials  furnished,  labor  performed  or 
moneys  advanced  for  the  improvement  of  f^uch  real  property  shall 
thenceforth  be  of  equal  priority  with  all  mechanic's  liena  on  such 
property  filed  prior  to  the  day  on  which  ia  commenced  a  trisi 
in  a  court  of  record  of  an  action  to  foreclose  or  enforce  a  me-  -^ 
dkanic's  lien  affecting  such  real  property;  and  any  attachment 
issued  or  judgment  recovered  uprm  a  cliiini,  M'biebj  in  whole  or  in 
[mrt,  is  not  for  materials  furniE^hed^  lalxjr  performed  or  moneys 
advanced  for  the  improvement  of  auch  property  shall  be  subonli* 
nate  to  all  mechanic's  liens  thereon,  and  sLal!  also  he  subordinate 
to  all  judgment*  recovered  upon  and  attaeliments  issued  upon 
daima  for  materials  furnishcii,  labor  performed  or  moneys  ad- 
vanced for  the  improvement  of  snob  real  property.  |j( Added  by 
L  1916,  cb.  507,  in  effect  July  1,  UilC.) 

f  30<   SniMifdifimtiiiii  of  uotiee*  of  lis  pesdeai. 

In  case  of  subordination  purj^uaut  tn  the  provisions  of  sections 
twenty-six,  twenty-seven,  twenty-eii^ht  or  twenty-nine  of  this  article 
all  actions  and  proceedings  upon  such  mr-cLanic's  liens  and  all 
notices  of  pendency  of  actions  in  any  action  brouiiht  fo  foreclose  the 
4iana6  and  all  proceedings  upon  jud^nnenta  and  at tac:'hmf ^nts,  shalHie 
^abordinate  in  like  manner  iind  to  like  extent  as  provided  in  said 
flections,  respectively^  for  the?  subordiitafiou  of  nie*.'banic's  liens, 
judgments  and  attachments.  (Added  by  L.  101  (J,  cb.  Ttii7j  in  ofTcct 
Jtily  1,  1916,) 

f  31.  IHsc]i4J-E«  ^^  lieiLM  on  male  of  r«al  pi^operty. 

^  In  case  an  owner  of  real  property  against  which,  or  any  part  of 
wiiich,  mechanic's  liens  have  been  filed,  desirr^s  to  convey  or  trans- 
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fer  aa  interest  in  snch  real  property  or  any  part  thereof,  and  in 
case  lienors  having  mechanic's  liens  against  such  real  property,  or 
any  part  thereof,  filed  prior  to  the  making  of  the  deposit  hereinafter 
in  this  section,  mentioned,  and  which  said  liens  have  not  been  dis- 
charged as  in  this  article  provide d,  shall,  to  the  extent  of  at  least 
seventy-five  per  centum  of  the  aggregate  amount  for  TpMch  such 
Hens  have  been  so  filed,  by  an  instrument  or  instrumenta  in  writ- 
ing, duly  acknowl^ged,  designate  and  authorize  one  or  more 
persons  to  consent  to  the  execution  and  delivery  of  a  deed  or  deeds 
conveyitig  said  real  property  or  any  part  thereof,  and  in  case  the 
consent  in  writing,  duly  acknowledged,  of  sueh  person  or  persons 
to  the  execution  and  delivery  of  such  deed  or  deeds,  and  which  said 
consent  shall  be  conditioned  for  the  deposit  of  a  specified  sum  of 
money  with  the  clerk  of  such  county,  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  where  such  real  property  is  situated,  to- 
gether with  such  instrument  or  instruments  of  designation,  then  on 
the  deposit  of  such  specified  sum  with  such  county  clerk  all  me- 
chanic^B  liens,  judgments  and  attachments,  and  all  claims  and  liens 
acquired  in  any  proceeding  upon  such  judgments  or  under  such 
attachments  against  such  real  property  shall  from  the  time  of  such 
deposit  cease  to  be  liens  or  encumbrances  upon  such  real  property, 
and  such  real  property  shall  thenceforth  be  free  and  discharged 
from  the  same,  and  the  same  shall  thenceforth  be  liens  upon  sncli 
sum  so  deposited  and  from  the  date  of  the  filing  of  such  approval 
the  respective  mechanics*  lienors,  except  those  whose  liens  have 
been  discharged  as  in  this  article  provided,  shall  have  no  priority 
over  each  other  vrith  respect  of  their  several  liens,  and  their  liens 
shall  thenceforth  be  of  equal  priority,  except  that  from  the  date 
of  the  filing  of  such  approval  all  liens  filed  subsequent  to  the  day 
preceding  the  day  on  which  is  commenced  a  trial  in  a  court  of 
record  of  an  action  to  foreclose  or  enforce  a  mechanic's  lien  affect- 
ing such  real  property,  shall  be  subordinate  to  the  mechanics'  liens 
filed  prior  thereto,  and  said  county  clerk  upbn  such  deposit  being 
made  shall  forthwith  ent-er  upon  the  lien  docket  indexed  to  th« 
name  of  fiuch  owner  the  facts  relating  to  such  deposit.     A  depoeit 
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of  mooej  made  as  prescribed  in  tills  section  shall  be  repaid  to  such 
owner  or  his  assignee  upon,  the  discharge  or  release  of  all  such 
mechanic's  liens,  judgments  and  attachmentSt  All  deposit's  of 
money  mad©  as  provided  in  this  section  shall  be  considered  as  paid 
into  court  and  shall  be  subject  to  tbo  provisions  of  the  cx)de  of  civil 
procedure  relative  to  the  payment  of  money  into  court  and  the  eur- 
render  of  such  money  by  order  of  the  court*  The  court  shall  in 
auy  action  brouf^ht  to  foreclose  any  of  such  liens  or  in  any  action 
borought  to  recover  such  deposit  or  any  part  thereof,  direct  the  pay- 
ment of  such  sum  BO  deposited  to  tho  persons  ivhosa  mcehanic's 
lienBy  judgments,  or  claims  secured  by  attachment  shall  have  been 
established  upon  the  trial,  and  the  amount  go  paid  shall  be  credited 
upon  such  mechanic's  Hens,  judgments  and  claims.  Upon  such 
deposit  being  made  as  hereinbefore  provided  the  lien  of  all  judg^ 
ments  and  attachments  atfecting  fiiuch  real  property,  and  all  claims 
And  Hens  acquired  in  any  proceedings  upon  such  judgments  or 
tmder  attachments  shall  bo  liens  upon  such  deposit  of  equal  priority 
with  such  mechanic's  liens,  except  that  all  judgments  recovered 
upon  and  attachment-s  issued  upon  a  claim  which,  in  whole  or  in 
part^  is  not  for  materials  furnished,  labor  performed  or  moneys 
advanced  for  the  improv^cment  of  surh  real  property,  shall  be  suh- 
ordinato  as  a  lien  upon  such  sum  so  deposited  to  all  mechanic's 
liens  tJiereon,  and  shall  also  be  subordinate  to  all  judgments  recov- 
ered upon  and  attachments  issued  upon  claims  for  materials  fur- 
II I  shed,  labor  performed  or  moneys  advanced  for  the  improvement 
of  such  real  property.  In  case  such  consent  shall  be  conditioned 
also  for  the  giving  to  one  or  more  persons  or  a  corporation  aa 
Emstee  or  tarustees  any  other  property  real  or  personal  then  any 
4*JtBh.  thereafter  from  time  to  time  tendered  by  such  trustee  or  trus- 
leea  to  such  county  clerk  shall  Ife  received  and  held  by  such  county 
elerk  as  though  the  same  were  part  of  the  specified  sum  of  money 
for  the  deposit  of  which  such  consent  was  conditioned,  and  for  the 
same  purposes  and  gsubject  to  the  siime  provii^inns  as  in  this  section 
provided  therefor,     (Added  by  L,  191*5,  cL  507,  iu  effect  July  1, 

me,) 
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§  32.    Certain  liens  and  elaitaM  ii<it  to  be  affected. 

The  araendnieiits  contained  in  this  act  exo^^pt  section  sixtj-four 
ghall  not  iipplj  to  meehanic^s  liena,  attachments,  judgments,  or  to 
claims  or  liens  acquired  in  any  action  or  proceeding  upon  8uck 

.  meehanic^g  liena,  attachments  or  judgments,  filed^  docketed,  entered 
or  obtained  prior  to  the  date  when  this  article,  as  amended,  takes 

,  effects     (Added  hj  L.  1916,  cK  507,  in  effect  July  Ij  1916*)^ 

§  33«  Certaia  *eetio&ft  not  t<»  apply  to  laborers*  lleiui. 

None  of  the  provisions  contained  in  sections  twenty-six,  twenty^ 
seven,  twenty-eightj  twonty-nine  ajid  thirty-one  of  thi*?  article  shall 
^'  ^pply  to  liens  of  laborers  for  daily  or  weekly  wages.     (Added  by 
L.  1916,  cK  507,  in  effect  July  1,  1916,)  '    ^ 
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Bmanast  40. 
41. 

44. 
4$, 

46. 
4T. 

48. 


\ 


49. 

51. 
52. 
53, 
54 
&5. 

tm. 

57. 

5S. 
59. 
60. 

61. 

62. 
63. 
64. 


ConslfTiiction  of  article. 

Enforcement  of  a  mechanie's  lien  on  real  property. 

Enforcement  of  a  lien  under  contract  for  a  public  impraTft* 

ment> 
Action  in  a  court  of  ri?cord;  conenlidatioii  of  actiQiiA. 
Pirtiea  to  an  action  in  a  eourt  of  record. 
Equities  t»f  ll«^iior»  Ut  be  determined. 
Action  in  a  court  nf>t  of  reuard. 

Ho>*  Bummonft  nerved^  when  |-3erat>nal  service  cannot  be  siad& 
Proceedings  on  return   of   aumniuna;    ami\^erj   judgment  by  ^J^ 

IflBUe,  bow  tri<*d;  judgment. 

Eatecution. 

Appeals  from  judgment?!  fn  courts  not  of  record, 

Tmnstript?!  of  jufijzmpnts  m  courts  not  of  record* 

VoMm  and   disburi^enientH, 

Jud;y[mfnt  tn  casti  of  fniliire  to  cstabltsh  lion. 

OflTt^r  to  pny  ouin?\v  into  court,  or  to  deposit  Bccurities,  m  di*» 
Hiftrp:e  of  tlie  Ik'Tt. 

pTpferent^e  over  contrnrtoTB. 

JnJgment  may  direct  deffvcry  of  property  in  lien  of  money. 

Judginent    for  dpfirienry. 

Vat^atinjT  of  a  inecliaiu^^'^  Vwv,  by  ordt*r  of  rourt. 

Judjrment  in  action  to  foreclose  lii^n  on  account  of  public  im- 
provement. 

Judgment  in  act  ion  to  foreelo*=e  a  meeTianlc's  Hrn  on  property 
of  a  railron[i  enrporatioo. 

Bringing  in  n*^w  parties. 

Service  of  an^^wer  on  sttUe  or  munkipal  rorporation. 

Award  of  personal  judg-mont  by  court  or  referee. 


i  40.  Goii«tTiietion  of  of  fide, 

Thb  article  is  to  hi  constTiierl  in  poniiection  with  article  two  of 
UnM  chflpter^  and  prpyiflea  proceedings  for  the  enforccmrnt  of  lieoi 
for  labor  performed  and  materials  furnished  in  the  injprovemcnt  of 
Teal  property,  created  by  virtue  of  sncli  fltticle. 
ll«i-l^mti«oa     Code  Civil  Procedure,  S   33 9S. 

4  41.  £ttlor««iii«iit  of  a  mecliaxilo'i  ileik  on  i^^ol  projierty, 

A  mechanic's  lien  on  real  property  may  be  enforced  against  etieh 
propertyj  and  against  a  person  liable  for  tho  debt  upon  whieh  the 
Ueo  IS  founded,  by  Bn  action,  bv  the  lienor,  hi3  aseign^  or  legal 
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representative,  in  a   court  wbkh  baa  jurisdiction   in  an  action 
founded  on  a  contract  for  a  sum  of  money  equivalent  to  the  amount 
of  such  debt 
D«rlritUont     Code  Civil  Procedure^  S  33119. 

§  4S.  £>Lf ore 0111  ent  of  a  Hen  under  contrnct  for  a  pnbUo  improTG*- 
ntent^ 

A  lien  for  labor  done  or  materials  furnished  for  a  public  im- 
provei^iuiit  may  be  enforced  against  the  funds  of  the  state  or  the  ■ 
municipal  corporation  for  which  such  public  improvement  is  coa- 
structedj  tg  die  ex  tec  t  prescribed  in  article  two  of  tliis  chapter,  and 
against  the  contractor  or  sub-contractor  liable  for  the  debt,  by  a 
civil  action^  in  the  same  court  and  in  the  same  manner  as  a  me- 
chanic's lien  on  real  property.  (Repealed  by  L  1911,  ch.  450  j 
re-enacted  by  L,  1911,  cb.  873,  in  effect  Oet  6,  1911,) 
DerlvaUoDS    Code  Civil  Procedure,  §  3400. 

f  4d.  Aetlon  in  a  oonrt  of  record i  noaioUdatioiL  of  aotiou;. 

The  provisions  of  the  code  of  civil  procedure,  relating  to  acticma 
tor  the  foreclosure  of  a  mortgage  upon  k^sx]  property,  and  the  sale 
and  the  distribution  of  the  proceeds  thereof  apply  to /actions  in  a 
court  of  record^  to  enforce  mechanics*  liena  on  real  property,  except 
as  otherwise  provided  in  this  article.  If  actions  are  brought  by 
different  lienors  in  a  court  of  record,  the  court  in  which  the  first 
action  was  brought,  may,  upon  its  own  motion,  or  upon  the  appli- 
cation of  any  party  in  any  of  such  actions,  consolidate  all  of  such 
actiona- 
Derivation  I    Cod©  Civil  Procedure,  fi  340L 

f  44.  Parti«s  to  an  action  iu  a  court  of  record.         ^ 

In  an  action  in  a  court  of  record  the  following  are  necessary 

parties  defendant: 

1.  All  lienors  having  liens  against  the  tame  property  or  any  part 
thereof. 

2.  All  other  persons  having  subsequent  liens  or  claims  against 
the  property,  by  judgment,  mortgage  or  otherwise,  and 

3.  All  persons  appearing  by  the  records  in  the  office  of  the  county 
clerk  or  register  to  be  overseers  of  such  pmperty  or  any  part 
thereof.  Every  defendant  who  is  a  lienor  shal!^  hy  answer  in 
the  action,  set  forth  his  Hen,  or  he  mil  he  deemed  to  have  waived 
the  same,  unless  the  lien  is  admitted  In  the  complaint,  and  not 
contested  by  another  defendant.  Two  or  more  lienors  having  liens 
upon  the  same  property  or  any  part  thereof,  may  join  as  plaintiff?*. 

4.  The  state,  in' the  same  manner  as  a  private  person^  when  the 
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Hea  ig  one  filed  agaJmt  funda  of  the  state  for  wblcb  public  im- 
provement 19  constructed.     In  such  a  case,  the  snmrooDB  muat  be 
tfejrved  npOB  the  attorney-general^  who  must  appear  in  behalf  of 
the  people* 
ll«rtYKtiiiitr    Coil©  Civil  Procedure,  f  3402, 

f  45-  Eqnitlei  of  lienor*  to  1i«  dotoratined. 

The  court  may  adjust  and  dettTminc  the  pqiiitiea  of  all  the  parties 
to  the  action  and  the  order  of  priority  of  different  liens,  and  deter* 
mine  all  issues  raised  by  any  defense  or  counterclaim  In  the  actioiL. 
DpF|v«tioDi     Code  Civil  Proceilure,  t  3403. 

fi  4S.  Action  in  m  oonrt  not  of  reeord. 

If  an  action  to  enforce  a  media  nie's  lien  a^inst  real  property  ia 
brought  in  a  court  not  of  record,  it  shall  be  commenced  by  thi? 
personal  service  upon  the  owner,  anywhere  within  the  state^  of  a 
summons  and  complaint  verified  in  the  same  manner  aa  a  complaint 
in  an  action  in  a  court  of  record*  The  complaint  must  set  forth 
finbstantially  the  facts  contained  in  tlie  notier*  of  lien,  and  the  sub- 
stance of  the  agreement  under  which  the  labor  was  performi^d  or 
the  materials  were  furnished.  The  form  and  contents  of  the  sum- 
mons  shall  be  the  same  as  provided  by  the  cod^  of  civil  procedure 
itn  the  commencement  of  an  aefion  upon  a  contract  in  such  court- 
The  summons  must  be  returnable  not  kss  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or,  if  service  ia  made 
by  publication,  after  the  day  of  the  last  publication  of  the  sum- 
mona.  Service  must  be  made  at  least  eight  days  before  the  return 
day. 

OeHTnUottt    CtMle  Civil  Procedure,  §  3404, 

I  47.  How  ntntttioitv  «ervi;d,  when  personal  aerrjce  cannot  be  »Lada- 
If  personal  service  of  the  summons  cannot  he  made  upon  a  de- 
feudaiit  IB  an  action  in  a  court  not  of  record,  by  reason  of  his  ab- 
ficnce  from  the  state,  or  his  concealment  therein,  such  service  may  bc^ 
made  by  leaving  a  copy  thereof  at  his  last  place  of  residence  and 
hy  publishing  a  copy  of  tlie  summons  onee  in  each  of  three  suc- 
cessive weeks  in  a  newspaper  in  the  city  or  county  where  the  prop- 
erty ia  situated, 

D«rlvattoiii     Code  Civil  Procedure,  f  5^05. 

I  48.  h«ceedln£>    on   re  turn    of    ctixnnionat    answer;    Jnd^ment   B? 
dcfnnlt. 

At  the  time  and  place  specified  in  the  summons  for  the  return 

thereof^  in  a  court  not  of  record,  issue  must  be  joined,  if  both 
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parties  appear,  by  the  defendant  filing  with  the  justice  a  verified 
iiiiawer,  containing  a  general  denial  of  each  allegation  of  the  com- 
plaint, or  a  specific  deniaLof  one  or  more  of  the  material  allega* 
tions  thereof;  or  any  other  matter  constituting  &  defenBe  to  the  lien 
or  to  the  claim  upon  which  it  is  founded.  If  the  defendant  fail 
to  appear  on  the  return-day^  on  proof  hy  affidavit  of  the  service  of 
the  summons  and  complaint,  judgment ^ay  be  rendered  for  the 
amount  elaimedj  with  costs- 
DeFlTiiiloiir    Code  Civil  Procedure,  |  3406. 

§  49i  I»iie,  hovr  tried;  JudemeiLt, 

If  issue  is  joined  in  such  action  in  a  court  not  of  lecorJ,  it 
must  be  tried  in  the  same  manner  as  other  issues  in  such  courts  and 
judgment  entered  thereon,  which  shall  be  enforced,  if  for  the  plain- 
tiff, iri  the  manner  provided  in  the  following  section.  If  for  the 
defcndantj  in  the  aame  manner  as  in  an  action  on  contract  in  anch 
court. 

Derivatioiii    Code  Civil  Pr«)cedure,  S  3407. 
§  &0.  Eiceoutloii, 

Execution  may  be  issued  upon  a  judgment  obtained  in  an  action 
to  enforce  a  mechanic's  lien  against  real  property  in  a  court  not  of 
record,  which  shalf  direct  the  officer  to  sell  the  title  and  interest  of 
the  owner  in  the  premiseSj  upon  which  the  lien  set  forth  in  the 
complaint  existed  at  the  time  of  filing  the  notice  of  liem 

D^rlvtttiomi     Code  Civil  Procedure,  §  3408, 
§  51.  Appeals  front  judsmeiits  in  cotirts  not  of  i^coii-d. 

An  appeal  may  he  taken  from  such  judgment  rendered  in  a  conrt 
not  of  record,  atecordiug  to  the  provisions  of  "the  code  of  civil  pro- 
ccdnrGj  regulating  appeals  from  judgments  in  actions  on  contract 
in  such  courts, 

Deriratioai    Code  Civfl  Procedural  G  3400. 
§  BZ,  Tr«iiicrlptt  of  Jnd^menti  In  coartft  not  of  record* 

When  a  judgment  is  rendered  in  a  court  not  of  record,  the 
justice  or  jud^  of  the  court  in  which  it  is  tried,  or  other  person 
authorized  to  furnish  transcripts  of  judgments  therein,  shall  fur- 
nish the  successful  party  a  transcript  thereof,  which  he  may  file 
with  the  clerk  of  the  county  with  whom  thenotico  of  lien  is  filed. 
The  filing  of  such  transcript  has  the  same  effect  as  the  filing  of  a 
transcript  of  any  other  judgment  rendered  in  such  courts 

Derivation  T     Cod<?  CiHl   ProcedUT©,  $  3410. 
I   53.  Costs  And  dlsbitriement«« 

If  an  action  is  brought  to  enforce  a  mechanic's  lien  agamst  real 
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propt^Tty  in  a  coort  of  record^  the  costs  and  disburseraents  sliall  rest 
in  ihe  discretion  of  the  court,  and  may  be  awarded  to  the  prevailing 
party.  The  j^idgment  rendered  in  eneli  an  action  shall  include  the 
HBQunt  of  such  costs  and  specify  to  whom  and  by  whom  the  coats 
are  to  be  paid.  If  such  action  is  brought  in  a  court  not  of  record p 
they  shall  be  the  same  aa  allowed  in  civil  actiooa  in  such  court. 
The  expenses  incurred  in  serving  the  summons  by  publication  may 
be  added  to  the  amount  of  costs  now  allowed  in  such  court, 

0ertTBtloai     Code  Civil  Procedure,  S  3411. 

§  54.  Jnd£7ii«iit  In   cft««   of   f^lnre    to   €itabliik   lies. 

If  the  lienor  ahall  fail,  for  any  reason,  to  establish  a  valid  lien 
in  an  action  under  the  provisions  of  this  article,  he  may  recover 
judgment  therein  for  such  sums  aa  are  due  him,  or  which  he  might 
recover  in  an  action  on  a  eonfraet,  against  any  party  to  the  action. 

n«rivftiio&i     Code  Civil  rroctJiliire,  |  3412, 

i   &S*  Off«ir    to    pa^    money   into    i?oart,    or    to    depoilt    ■eGaiitle*    lA 
dlftoliareo  o£  the  li^n. 

At  any  time  after  an  action  is  brought  under  the  provision  of  this 
article,  the  owner  may  make  and  file  with  the  clerk  with  whom  the 
notice  of  lien  is  filed,  if  in  a  court  of  record,  and  if  in  a  court  not 
of  record,  with  the  court,  an  offer  to  pay  into  court  the  sum  of 
money  stated  therein j  or  to  execute  and  deposit  securities  which  he 
may  describe^  in  discharge  of  the  lien,  and  serve  ppon  the  plaintiff 
a  copy  of  such  offer.  If  a  written  acceptance  of  the  offer  is  filed 
with  such  clerk,  or  court,  within  ten  days  after  its  scrvicej  and  a 
eopy  of  the  acceptance  is  served  upon  tli'"  party  making  the  offer, 
the  court,  upon  proof  of  such  offer  and  acceptance,  may  make  an 
order,  that  on  depositing  with  such  clerk,  or  court,  the  sum  so 
offered,  or  the  securities  described^  the  Hen  slinll  be  disehaircd, 
and  that  the  money  or  securities  deposited  shall  take  the  place  of  the 
property  upon  which  the  lien  existed,  and  shall  b?  subject  to  tlio 
lien.  If  the  offer  is  of  money  unly,  the  coiirf,  on  application  and 
notice  to  the  plaintiff  may  make  ^ueh  ordtr,  without  the  acceptance 
of  the  offer  by  the  plaintiff.  If  such  action  i^^  hrnii'Tht  in  a  court 
not  of  record,  such  order  may  he  made  by  the  eouTity  court  of  the 
county  where  snch  action  i^  brought  upon  natiec\  and  upon  filing 
such  order  and  depositing  such  sum  nf  money  or  sreuritirs  with  the 
connty  clerk  of  such  county,  he  shall  forthwith  dischnrce  said 
notice  of  lien,  by  writing  upon  tlsc  margin  of  the  record  fhereofj 
the  words  "discharged   by  payment."     Money  or  securities   de- 
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posited  upon  the  acceptance  of  an  offer  pursuant  to  this  section 
shall  be  held  by  the  clerk  or  the  court  imtil  the  final  determination 
of  the  action,  including  an  appeal, 
Ii«rlv«tlon:    C^e  Civil  Procedure,  §  3413. 

* 
§  56.   Fref  erenoe  crver  Gontractorm* 

When  a  laborer,  subcontractor  or  niaterial  man  eh  all  perform 
labor  or  furnish  materials  for  an  improvement  of  real  property  or 
for  a  public  improvement^  for  which  he  is  entitled  to  a  mechanic*s 
lien,  the  amount  duo  to  him  shall  be  paid  out  of  the  proceeds  of  the 
sale  of  such  property  or  out  of  the  moneys  of  the  state  or  municipal 
corporation  applicable  to  the  construction  of  the  public  improve- 
ment, under  any  judgment  rendered  pursuant  to  this  article,  in  the 
order  of  priority  of  his  lien,  before  any  part  of  such  proceeds  is 
paid  to  the  person  for  whom  he  has  performed  such  labor  or  fur- 
nished such  materials.  If  several  notices  of  lien  are  filed  for  the 
same  claim,  as  where  the  contractor  Has  filed  a  notice  of  lien,  for 
ihe  services  of  his  workmen,  and  the  workmen  have  also  filed  notices 
of  lien,  the  judgment  shall  provide  for  but  one  payment  of  the 
elaim  which  shall  be  paid  to  the  parties  entitled  thereto  in  the 
order  of  priority.  Payment  voluntarily  made  upon  any  claim 
filed  as  a  lien  shall  not  impair  or  dimini-sh  ^lie  liea  of  any  person 
except  the  person  to  whom  the  payment  was  made.  (Amende  by 
L,  1916,  ch,  507,  in  effect  July  1,  1916.) 

UttrlTBiloiit    Code  Civil  Procpdure,  §  3414,  ' 

§57.  Judgment  nay  direct  deliTery  of  properly  In  Hen  of  money^ 

If  the  owner  has  agreed  to  deliver  bills,  notes,  securities  or  other 
obligations  or  any  other  species  of  property,  in  payment  of  the  debt 
upon  which  the  lien  is  based,  the  judgment  may  direct  that  sucli 
substitute  be  delivered  or  deposited  as  the  court  may  direct,  and  the 
property  affected  by  the  lien  cannot  be  sold,  by  virtue  of  such 
judgment,  e^icept  in  default  of  the  owner  to  so  deliver  or  deposit 
witMn  the  time  directed  by  the  court* 

HerivBtlou ;     Code  Civil  Procedure,  §  3415. 
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§5S*  Ji« dement  for  daflci^ney. 

If  npoB  the  sale  of  the  propei'ty  under  judgment  in  a  conrt  of 
HJCorrl  there  is  a  defieiencj  of  proceeds  to  pay  the  plaintiff's  dainii 
jutlgaionfc  may  bo  docketed  for  the  deficiency  against  any  person 
liable  therefor,  who  shall  be  adjudged  to  pay  the  eame  in  like  man- 
ner and  with  like  effect  as  in  judgments  for  deficiency  in  fare- 
closure  cases, 
D^j^Wntlan:     Cod«  Civil  Procedure,  g  3416, 

§59.  Tacmtljie  of  m  xoeoli&niQ^B  licit»  I17  ord^r  of  «oitrt* 

A  mechanic's  lien  on  real  property  may  be  vacated  and  canceled 
by  an  order  of  a  court  of  record.  Before  such  order  shall  be 
granted,  a  notice  shall  be  served  upon  the  lienor,  either  personally 
or  by  leaving  it  at  his  last  known  place  of  residence,  with  a  person 
of  suitable  age,  with  directions  to  deliver  it  to  the  lienor.  Such 
notice  shall  require  the  lienor  to  commence  an  action  to  enforce 
the  lien^  within  a  time  specified  in  the  nr^tice,  not  less  than  thirty 
days  from  the  time  of  service,  or  show  eau^c  at  a  special  term  of  a 
court  of  record,  or  at  a  comity  court,  in  a  county  in  which  the  prop- 
erty is  situated,  at  a  time  and  jjlace  specified  therein,  why  the 
notice  of  lien  filed  should  not  be  vacated  and  canceled  of  record. 
Proof  of  such  service  and  that  the  lienor  has  not  commenced  the 
action  to  foreclose  such  lien,  as  directed  in  the  notice,  shall  he 
made  by  affidavit,  at  the  time  of  applying  for  such  order. 
nerlntloii:     Cod«  Cml  Procedure,  g  3417. 

3  60.  Jnd^tnent  In  aetlon  tK^  fcireolo«e  Il«m  on  aefsonnt  of  pubUfl 
improve  m^nt. 

If,  in  an  action  to  enforce  a  lien  on  account  of  a  public  improve- 
ment, the  court  finds  that  the  lien  is  established,  it  shall  render 
judgment  directing  the  state  or  the  municipal  eorpr>ratioa  to  pay 
orer  to  the  lienors  entitled  thereto  for  work  done  or  material  fur- 
nished for  such  public  improvementj  and  in  such  order  of  priority 
as  the  court  may  determine,  to  the  extent  of  the  sums  found  due 
the  lienors  from  the  contractors,  so  much  of  the  f\mds  or  money 
w^hich  may  be  due  from  the  state  or  municipal  corporation  to  the 
contractor,  as  will  satisfy  such  liens,  with  interest  and  costs,  not 
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exceeding  the  amoimt  due  to  the  contractor,     (Eepealed  by  L. 

1911j  cL  450;  re-enacted  without  diange  by  L-  1911,  ch*  873,  in  j 

effect  Oct,  6,  1911.)  ' 

D«rlvtttl«a£     CcmI©  Civil  Froceduree,  g  3418.  i 

§  61.  Jodgment  In  action  ta  forecloao  a  meobanlQ*!  Hen  on  property 
of  a  railroad  corporation. 

If  the  lien  is  for  labor  done  or  materials  furnished  for  a  rail- 
road corporation,  upon  its  land,  or  upon  or  for  its  track,  rolling 
stock  or  the  appurtenances  of  its  railroad,  the  judgment  shall  not 
direct  the  sale  of  any  of  the  real  property  described  in  the  notice  of 
the  lien,  but  when  in  such  case,  a  judgment  is  entered  and  docketed 
with  the  county  clerk  of  the  county  where  the  notice  of  Hen  is  filed, 
or  a  transcript  thereof  is  filed  and  docketed  in  any  other  county, 
it  shall  be  a  lien  upon  the  real  property  of  the  railroad  corporation, 
against  which  it  is  obtainedj  to  the  same  extent,  and  enforceable  in 
like  manner  as  other  judgments  of  courts  of  record  against  such 
corporation, 

DcrlTatloii:     CJode  Civil  Proeedure^  §  3419* 

t 

,  g  6£.  Brlngiuff  In  new  partle*. 

"•  Where  a  lienor  who  has  filed  a  lien  after  the  commencement  of 
an  action  and  at  any  time  up  to  and  including  the  day  preceding 
the  day  on  which  is  commenced  the  trial  in  a  court  of  record  of  an 
action  to  foreclose  or  enforce  a  mechanic's  lien,  makes  application 
to  be  made  a  party,  the  court  must  direct  him  to  be  brought  in  by 
amendment  or,  if  the  application  be  made  by  any  other  person  to 
make  such  lienor  a  party^  the  court  may  in  its  discretion  direct 
him  to  be  brought  in  by  amendment*  The  order  to  be  entered  on 
such  application  shall  provide  as  to  the  time  and  manner  of  service 
of  his  pleading  and  the  court  shall  in  such  order  direct  the  plead- 
ingSj  papers  and  proceedings  of  the  other  several  parties,  shall  be 
deemed  amended,  so  as  not  to  require  the  making  or  serving  of 
papers  other  than  said  order  to  accomplish  the  amendment,  and 
that  the  allegations  in  the  answer  of  the  lienor  brought  in  shall,  for 
the  purposes  of  the  action,  be  deemed  denied  by  the  other  parties 
to  the  action.     The  action  shall  be  so  conducted  by  the  court  as  not 
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to  cause  substantially  any  di^Iay  in  the  action  being  tried  bj  reason 
of  BUch  lioDQr  being  made  a  party.  The  bringing  in  of  ench  party 
ahall  bo  without  prejudice  to  any  of  the  proceedings  had  and  if  tfaq 
action  be  on  any  calendar  of  any  court  it  shall  retain  its  place  on 
snch  calendar  and  the  note  of  isgue  and  the  notices  of  trial  under 
which  such  case  shall  be  on  any  calendar  shall  not  be  affected,  nor 
any  further  notice  of  trial  required  by  reason  of  sucli  lienor  being 
made  a  party,    (Added  by  L.  1916,  ch.  507,  in  effect  July  1, 1916.) 

9  63.   SflTViee  of  answer  on  state  or  ntoiLloipal  eorporatloxi. 

In  an  action  to  foreclose  a  lien  for  a  public  improvement  each 
defendant  named  in  the  original  summons  shall  within  forty  days 
after  the  service  of  th^  complaint  on  him  s^ervo  upon  the  state  or 
municipal  corporation,  a  copy  of  his  answer  or  demurrer.  When 
the  city  of  New  York  is  a  party  euoli  service  shall  be  made  on  the 
corporation  counseL-    (AddecJ  by  L,  1916,  ch,  507,  in  effect  July 

1,  19160 

t- 

i  64^  Airard  of  porvomal  Jadgmeut  1>7  cont^  or  referee. 

A  court  or  referee  in  any  action  heretoforo  or  hereafter  brought 
may  at  any  time  award  a  money  judgiijcnt  in  favor  of  any  party. 
This  shall  not  preclude  the  rendition  of  other  judgments  in  the 
action.  Any  payment  made  on  account  of  citlii^r  j udgment  in  favor 
of  a  party  shall  be  credited  on  the  other  jiulgment.  (Added  by 
L  1916,  cL  607,  in  eilect  July  1,  11)16,) 
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ARTICLE  4L 

UENS  ON  VESSEL^  AKD  ENFORCBHENT  TEEBSOW. 

SEfTnon     80.  Liena  on  vessels. 

81,  Lien  on  vessel  causing'  damnge,  * 

82*  Notice  of  lien,  when  to  be  £le<L 

83,  Duration  of  lien, 

84,  Ai^ignment  of  lien. 

85,  Enforcement  of  lien, 

86,  Application  for  warrant 

87-  Undertaking-  to  accompany  application. 

88.  Warrant  J  execution  t hereof » 

89.  Order  to  show  cause;  contents;  service- 

ftO»  Notice  of  issuance  of  warrant  to  be  published  and  aerted. 
91,  pTOceedingB  upon  return  of  order  to  show  cauae;  trial  of 

issue 
52.  Order  of  sale,  when  made. 
03,  Sale  and  proceeda. 
I      54.  Notice  of  the  distribution  of  the  proceeds  of  aale- 

95.  Li  end  for  which  no  warranta  are  iasued. 

96.  Contested   claims. 

67.  TriE^  of  issues  and  appeal. 

98,  Distribution  of  proceeds, 

99,  Payment  of  uncontested  claims. 

100.  Distribution  of  surplus. 

101.  Application  for  a  diacbarge  of  warrant. 

102.  Undertaking    to    accompany   application   fof   diBchArge. 

103.  Discharge  of  warrant  ■> 

104.  Action  on  undertaking, 

105.  Coats  of  proceedings, 

106.  Sheriff  must  return  warrant  , 

107.  Dbcharge  of  lien  before  issue  of  warrant 


f  80,  Ijienfl  on  veaielSi. 

A  debt  which  is  not  a  lien  by  tbe  maritime  law,  and'  which 
amounts  to  fifty  dollars  or  upwards,  on  a  sea-going  or  ocean-bound 
Tessel,  or  fifteen  dollars  or  upwards  on  any  other  vessel  shall  be  a 
jicn  upon  such  vessel,  her  tackle,  apparel  and  furniture^  and  shall 
b*  preferred  to  all  other  liens  thereon j  except  mariners'  wages,  if 
meh  debt  is  contriicted  hy  the  master,  owner,  charterer,  builder  or 
consignee  of  such  ship  or  vessel,  or  by  the  agent  of  either  of  thexn, 
within  this  state,  for  either  of  the  following  purpoBes ; 
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L  For  work  dooe  or  mateml  or  other  articles  furnished  in  tliia 
iitate  for  or  towards  the  building,  repairing,  fitting,  furnishing  or 
equipping  of  such  vessel  ^ 

2*  For  such  provisions  and  stores,  furnished  within  this  state^ 
as  are  fit  and  proper  for  the  use  of  such  veasel,  at  the  time  when 
they  were  furnished, 

3,  For  wharfing  and  the  expense  of  keeping  such  vessel  in  port, 
and  for  the  expense  of  employing  persons  to  watch  her, 

4,  For  loadiug  or  unload ing  such  vessel,  or  for  the  advances 
made  to  procure  necessaries  therefor,  or  for  the  insurance  thereof. 

5*  For  towing  or  piloting  such  vessel,  or  for  the  insurance  or 
premium  of  insurance  of  or  on  such  vessel  or  her  freight;  but  no 
lien  exists  for  a  debt  contracted  for  any  purpose  specified  in  this 
suhdivisian,  unless  it  amounts  to  the  sum  of  twenty-five  dollars  or 
more. 
D«rtT*tloni    Lien  Law,  |  30, 

1  61.  XI  en  <im  ¥esael   oanjlng   daiaage^ 

When  a  vessel  shall  have  sustained  damage  by  any  other  vessel 
through  the  negligence  or  wilful  misconduct  of  the  person  navigat- 
ing snch  vessel,  to  the  extent  of  fifty  dollars,  the  owner  of  the 
damaged  vessel  shall  have  a  lien,  unless  a  lien  is  given  therefor  by 
maritime  law,  upon  the  vessel  causing  the  damage,  her  tackle,  ap- 
parel and  furniture,  to  the  extent  of  such  damage,  which  shall  he 
deemed  a  debt  for  the  purposes  of  this  article,  and  the  master, 
owner,  agent  or  consignee  of  the  damaged  vessel  may  enforce  such 
lien  in  like  manner  and  with  like  effect  as  in  case  of  other  liens 
created  by  this  article;  but  a  notice  of  the  Ikm  must  be  filrd  in  the 
office  of  the  derk  of  the  county  in  which  such  flam  age  is  sustained, 
and  proceedings  to  enforce  the  Hen  must  be  commenced  within  ten 
days  after  the  damage  has  been  done^  or  such  damage  shall  cease 
to  be  a  lien  upon  such  vessel.  But  if  such  damage  is  sustained 
in  either  of  the  counties  of  New  York,  Kinfrs  or  (Jueens  such  notice 
^hall  be  filed  in  the  oflice  of  the  clerk  of  the  city  and  county  of 
New  York,  and  if  the  vessel  cau.^ing  such  ikmaL^^e  is  built,  used 
*)T  fitted  for  the  navigntion  of  nny  nf  the  can^ds  or  lakes  of  tho 
state,  a  certified  copy  of  Btif-Ii  miti^^  f^lKill  hf  filed  iu  the  office  of 
(he  superintendent  of  public  works  as  pmvided  in  the  next  section. 
(Amended  by  L.  It*  10,  eh.  182,  in  <jifWt.  Apr,  :is,  Vmi) 

D«riTatioitj     Lien  Law,  S  31. 
I  82.  Hcitice  of  Hen,  when  to  be  £L*!;d- 

Every  debt  specifier!  in  section  eighty  shall  cease  to  he  a  Htm 
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upon  such  vessel  unleaa  the  lienor  shall,  within  ninety  days  after 
the  debt  becomes  due,  except  as  hereinafter  provided,  file  a  notice  of 
lien,  containing  tbe  name  of  the  vessel,  the  name  of  the  owner,  if 
known,  the  particulars  of  the  deht  and  a  statement  of  the  amount 
claimed  to  be  due  from  such  vessel,  and  verified  by  the  lienor,  his 
legal  representative,  agent  or  assignee,  to  be  true  and  correct.  If 
the  debt  is  based  upon  a  written  contract,  a  copy  of  such  contract 
shall  be  attached  to  such  notice*  The  notice  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  in  which  the  debt  is  contracted. 
But  if  the  debt  was  contracted  in  the  city  of  New  York,  such  notice 
shall  be  filed  in  the  ofiice  of  the  clerk  of  the  county  of  New  York. 
If  the  vessel  is  built,  used  or  fitted  for  the  navigation  of  any  of  the 
canals  or  lakes  of  the  state,  the  lienor  shall  immediately  after  filing 
the  notice  in  the  county  clerk's  office,  file  a  copy  thereof  in  the  office 
of  the  superintendent  of  public  works  of  the  state,  duly  certified  by 
the  county  clerk  in  whose  office  the  original  notice  is  filed,  provided, 
however,  that  whenever  any  deht  specified  in  section  eighty  is  con- 
tracted by  the  master,  owner ^  chartcrerj  builder  or  consignee  of 
any  ship  or  vessel  navigating  the  western  and  uorth western  lakes, 
or  any  of  them,  or  the  river  Saint  Lawrence,  or  by  tbe  agent  of 
such  master,  owner,  charterer,  builder  or  consignee,  such  debt 
shall  not  cease  to  be  a  Hen  upon  such  ship  or  vessel  if  the  person  to 
whc*tn  ^^^ch  debt  may  be  owing  shall,  by  the  first  Tuesday  of  Febru- 
ary next  sueceeding  the  time  such  debt  becomes  due  cause  to  be 
drawn  up,  verified  and  filed,  specifickatious  of  such  debt  in  the 
form  and  comprising  the  statements  in  this  section  prescribed* 
(Amended  by  L,  1910,  eh.  182,  in  effect  Apr,  28,  1910,) 

Dert^ailoni    TJen  Law*  S  32,  as  amended  by  L.  1904,  ch.  24&,  {  1,  and  L. 
1908,  eh,  238,  fi  L 

I  63.  BnratioiL  of  lien. 

Every  lien  for  a  debt  shall  cease  if  the  vessel  navigates  the 
western  or  northwestern  lakes,  or  either  of  them,  or  tlie  Saint  Law- 
rence river,  at  the  expiration  of  six  months  after  the  first  of  Janu- 
ary next  succeeding  the  time  when  the  debt  was  contracted^  and  in 
case  of  any  other  vessel,  at  the  expiration  of  twelve-  months  after 
the  debt  was  contracted.  If,  upon  the  expiration  of  the  time  herein 
limited  in  either  of  such  cases,  such  vessel  shall  be  absent  frona  the 
port  at  which  the  deht  was  contracted,  the  lien  shall  continue  nntil 
the  expiration  of  thirty  days  after  the  return  of  such  vessel  to  such 
port,    K  proceedings  are  instituted  for  the  enforcement  of  the  lien 
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witbiti  the  time  berein  limited,  sucb  lien  sball  continue  until  the 
termination  of  sucb  proceedings* 
t»«rlrfttloiii    Lien  Law,  §  33; 

i  84.  Aavlpainent  of  11cm. 

A  Hen,  a  notice  of  wbicb  Las  been  filed  pursuant  to  the  pio- 
tIsiobs  of  tbia  article^  may  be  assigned  by  a  written  instrument 
duly  acknowledged  and  filed  in  tbe  same  place  where  the  notice  of 
the  lien  was  filed-  Tbe  assignment  sball  specify  tbe  debt  upon 
whieb  tbe  lien  is  founded,  the  date  cf  tbe  filing  of  tbe  notice  thereof 
and  the  assignee.  Such  assignment  and  the  name  of  the  assignee 
aball  be  entered  by  the  clerk  opposite  the  original  entry  of  ench  lien, 
and  after  tbe  filing  of  such  assignment,  but  not  otherwise,  the 
assignee  may  enforce  the  lien  in  like  manner  aa  the  assignor  could 
have  done.  , 

DvrivaUoiii     LlWl  Law,  f  34,  \ 

f  85.  BufoTcemeiti  of  11  en^ 

If  a  lien,  created  by  virtue  of  this  article,  is  founded  upon  a  mari- 
time contract,  it  can  be  enforced  only  by  proceedings  in  the  courts 
of  the  United  States,  and  in  any  other  case,  in  the  courts  of  this 
atate,  in  tbe  manner  prescribed  in  the  following  sections  of  thia 
article. 

D«rlTKtloiii     Lien  Law,  |  35»  and  Code  Civil  Procedure,  i  3419* 
§  S6.  ApplLoatloii  far  WBTTnnt. 

The  lienor  may  make  a  written  application  to  a  justice  of  the 
eupreme  court,  at  chamherSj  in  tbe  judicial  district  in  which  tbe 
lienor  resides  or  in  a  county  adjoining  such  district,  for  a  warrant 
to  enforce  a  lien  on  a  vessel  and  to  collect  the  amount  thereof. 

The  application  shall  specify: 

1*  By  whom  and  when  such  debt  vras  contracted  and  for  what 
vessel;  and  the  name  and  residence  of  the  owner  of  the  veasel,  if 
known. 

3,  The  items  composing  the  debt  and  the  amoimt  claimed, 

3.  That  the  debt  is  justly  due  the  applicant  over  and  above  all 
piiyments  and  just  deductions, 

4*  Any  assignment  or  transfer  of  the  debt  wliieh  may  have  tt  ten 
place  since  it  was  contracted. 

5,  When  and  where  the  notice  of  lien  was  filed. 

The  application  sb.'all  be  verified  in  the  snme  maimer  as  a  plead- 
ing in  a  court  of  record- 

O^Hvmtloat    Code  Civil  Procedure,  i  3420. 
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$  87«  Undertaking  to  acco>np«ny  ftppUeftttott. 

Such  application  shall  be  accompanied  bj  an  undertaking  in  thft 
sum  of  at  least  one  hundred  dollars,  to  be  approved  by  such  justice 
and  filed  in  the  office  o£  the  clerk  of  the  county  where  the  notice 
of  lien  is  filed,  with  at  least  one  surety,  who  shall  be  a  resident  and 
freeholder  within  the  state,  to  the  effect  that  if  it  is  finally  ad- 
jiaigrd  that  the  applicant  was  not  entitled  to  the  warranty  he  will 
pay  all  cofets  which  may  be  awarded  against  bim,  not  exceeding  tbe 
amount  specified  in  the  undertaking,  and  any  damages  sustained  by 
reason  of  the  seizure  of  the  vessel  under  such  warrant,  not  to  ex- 
ceed fifty  doHara, 

DeTiTationi    Code  Civil  Procedure,  S  3421. 

S  88.  Wnr^ast;  «3i«cnUon  tli«^eaf. 

Thereupon,  such  justice  shall  issue  a  warrant'  to  the  sheriff  of  _ 
the  county  where  such  vessel  may  be,  or^  generally  to  the  sheriff  of 
any  county,  specifying  the  amount  of  the  claim,  and  the  names  of 
the  persons  making  the  claim  and  commanding  him  to  seize  and 
safely  keep  such  Rhip  or  vessel,  her  tacklcj  apparel  and  furniture,  to 
satisfy  such  claini,  if  established  to  be  a  lien  upon  the  vessel  ae- 
cording  to  laWj  and  within  ten  days  after  the  seizure  to  make  return 
of  his  proceedings  under  the  warrant  to  such  justice.  The  sheriff 
shall  forthwith  execute  such  warrant,  and  keep  the  vessel,  her  tackle, 
apparel  and  furniture  to  be  disposed  of  according  to  law.  In  his 
return  the  sheriff  shall  state  also  whether  he  has  seized  such  vessel 
by  virtue  of  any  other  warrant,  and  if  so,  in  whose  behalf  and  for 
what  sum  such  warrant  was  issued  and  the  time  of  ita  receipt  ly 
him. 
DeplTAtltpnt    Code  Civil  Procedure,  §  3422. 

I  89.  Order   to   bIlow  eati«e;  content!  t  serrLee. 

At  the  time  of  issuing  such  warrant  the  justice  ahall  grant  an 
order  to  show  cause,  why  the  vessel  seized  by  virtue  of  such  warrant 
should  not  be  sold  to  satisfy  the  lien  specified  in  the  application. 
Such  order  shall  be  returnable  not  less  than  eight  days  after  the 
service  thereof,  as  required  in  this  section,  before  the  justice  and 
at  the  time  and  place  mentioned  therein.  It  shall  be  directed  to 
the  master  or  other  person  in  charge  of  the  vessel  seized  and  to  the 
owner  and  consignee  thereof,  if  known.  A  copy  of  such  order  and 
the  application  for  the  warrant  shall  be  served  personally  upon  the 
master  or  other  person  in  charge  of  such  veasel  at  the  time  of  the 
execution  of  such  warrant;  and  personally  upon  the  owner  and 
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coiiirignee  of  such  vessel  if  a  resident  of  the  state,  or  if  not  a  reai- 
deot  of  the  state,  by  mail  addressed  to  sucb  owner  or  consiguee  at 
his  last  known  place  of  residence,  within  ten  days  after  the  exeeu* 
lion  of  such  warrant. 

DertYAtioKt     Code  Civil  Procedure,  §  3423. 

I  9CI.  Jfotteo  of  iHiiaitGe  of  ur arrant  to  lio  pnbUahed  aad  teirad* 

Within  three  days  after  the  iasne  of  the  warrant,  the  applieant 
•hall  eanse  a  notice  to  be  published  once  in  each  week  for  two  con- 
cccntiTe  weeks,  in  a  newspaper  published  in  the  county  where  the 
vessel  was  seized,  stating  the  issuanee^  of  the  warrant,  the  date 
thereof,  the  amount  of  the  claim  speeified  therein,  the  name  of  the 
applicant^  and  the  time  and  place  of  the  return  of  the  order  to  show 
cau^e  granted  as  prescribed  in  this  article,*  If  the  vessel  seized  is 
used  to  navigate  any  of  the  canals  or  lakes  of  the  state,  a  copy  of 
ffoch  notice  shall  be  served  peraonally,  or  by  mail,  within  ten  days 
utter  the  tir^t  jivthlifiitvui^  nVMti  nW  ^yf^r^.^m^-  \vho  hnw  lilcd  claim** 
6t  Hen^^  against  siieh  vesi^el,  by  murti^agc*  or  otherwise  in  the  offioe 
of  the  superintendent  of  public  worke  of  the  state,  (Amended  by 
L,  1910,  ch.  182,  in  effect  Apr,  28,  1910,) 
DeFivatloni    Code  CivU  Procedure,  S  3424. 

§01.  Froo«edines  npoB  return  of  order  to  alLow'  «au«e;  txlaj  of  ij««e. 

At  the  time  and  place  mentioned  io  the  order  to  show  cause,  the 
master  or  other  person  in  charge  of  such  vessel,  the  owner  or  con- 
lignee  thereof  or  any  other  person  interested  therein,  may  apply 
and  contest  the  claim  of  the  lienor  as  contaiBcn!  in  the  application 
for  a  wafrant,  by  tiling  with  the  justice  an  affidavit  controverting 
any  material  allegation  contained  in  the  notice  of  lien  or  the  appli- 
cation of  the  lienor.  The  issue  so  raised  sliall  be  tried  as  are  other 
issues  in  a  court  of  record,  without  a  jury,  before  the  justice  grant- 
ing the  order  at  a  time  to  be  fix^l  by  Lim,  or  they  may  be  referred 
ty  him  to  a  referee,  to  be  heard  and  determined. 

Ocrt^Ktlent     Code  Civil  Prot^ediire,  %  34S6* 

9  &2.  O^er  of  «ale,  wJica  made. 

An  order  may  be  made  by  the  justice  k^fore  whom  the  order  to 
abow  cause  was  returnable,  for  the  sale  of  the  vesselj  her  tackle, 
apparel  and  fumiture,  in  the  following  eases: 

1-  In  case  the  master,  owner,  consider  or  other  person  interested 

in  the  vessel  does  not  appear  upon  tlie  Teturn  day  and  contest  the 

claim  of  the  lienor,  and  proof  is  made  of  the  service  of  the  order 

to  show  cause  and  the  application  and  of  the  publication  of  the 

*  Bo  in  oH^Qftl- 
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notice  and  the  service  thereof,  as  required  in  this  article  and  due 
proof  ia  made  of  the  validity  and  amount  of  such  claim ; 

2.  In  ease  a  tri^l  is  had  of  the  issues  raised^  and  it  is  deter- 
mined th^t  the  lien  is  valid  and  the  amount  claimed  by  the  lienor 
or  some  part  thereof  is  due* 

Such  orders  shall  direct  the  sheriff  who  sei^d  the  vessel  to  Bell 
the  same  and  her  tackle^  apparel  and  furniture,  to  satisfy  the  liens 
established  on  the  hearing,  and  pay  the  costs  aod  expenses  neoes- 
sarily  incurred  in  the  proceedings  as  prescribed  in  this  article- 
The  rights  of  mortgagees  whose  mortgages  hav3  been  filed  according 
to  law,  prior  to  the  filing  of  the  notice  of  lien,  on  account  of  which 
the  order  of  sale  is  granted,  shall  not  be  affected  by  the  sale  of  such 
vessel  pursuant  to  such  order. 

D«rlTAtloiij     Code  Civil  Procedure,  f  3426* 
}  93*  Sftle   and    prcio«edflp 

Within  ten  days  after  the  receipt  of  the  order  of  sale,  the 
sheriff,  unless  the  order  be  sooner  vacated  or  the  lien  discharged, 
shall  sell  the  vessel  seized,  her  tackle,  apparel  and  furniture,  upon 
notice,  and  in  the  manner  prescribed  by  law  for  the  sale  of  personal 
property  upon  execution  issued  out  of  a  court  of  record-  He  shall 
mate  a  return  to  the  justice  granting  the  order,  of  his  proceedings 
thereunder,  and  shall,  after  deducting  his  fees  and  expenses  in  seiJE- 
ing,  preserving,  watching  and  selling  the  veeselj  pay  into  court  the 
remaining  proceeds  of  the  sale, 
DerlTBtlfmi     Code  Civil  Prc«edure,  ft  342T. 

I  CI4«  Notice  of  the  dlstrilmtioii  of  the  ptooeeds  of  sale* 

The  justice  granting  the  order  of  sale,  upon  receiving  sneh  pro- 
ceeds, shall  order  a  notice  to  he  published  once  a  week  for  three 
it!C(?essive  weeks  in  the  same  neifl?Bpaper  in  which  the  notice  of 
Ht^izure  wfis  puhlJshedj  requiring  all  persons  having  liens  upon  the 
vessel  under  this  article,  and  the  roaster,  owner,  agent  or  consignee 
thereof,  and  all  other  persons  interested  therein,  to  appear  before 
him,  or  a  referee  appointed  by  him,  at  the  time  and  place  specified 
in  such  notice,  not  less  than  thirty  nor  more  than  forty  days  from 
the  first  publication  thereof  to  attend  a  distribution  of  such  pro- 
ceed?, Sneh  justice  may  appoint  a  referee  to  make  Buch  dis- 
(Tihotion, 

n4>riv»tloii(     f'ocif*  Civil  ProMdur*',  f  342S. 

§   95*  liiems  for  wKlck  -ma  w^n-Asta  mr9  lMm«d. 

A  person  who  has  a  lien  under  this  article  against  the  wemml  m 
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sold,  and  bas  made  do  application  for  a  warrant  thereon,  may  pre- 
sent to  and  file  with  the  justice  or  referee  at  th^  time  and  place 
gpectfied  in  the  notice  of  distribution  of  such  proceeds,  a  verified 
itateraent  of  the  facta  and  allegations  required  to  be  stated  ia  the 
application  for  a  warrant.  And  thereupon  such  lien  shall  be  deter- 
mined,  with  the  same  effect  aa  if  a  warrant  had  been  issued  Id 
enforce  such  lien. 

D«rtvtttloai    Code  Civil  PrtMiedure,  §  3429, 
i   96,  Contra  ted    olaiiiLi, 

The  master,  ouncr,  agent  or  consignee  of  the  Teasel,  or  any  pep- 
iOD  having  an  interest  in  the  proceeds  before  final  distribution 
thereof,  may  contest  any  claim  made  against  the  vessel  or  its  pro- 
ceeds, by  filing  with  such  justice  a  written  answer,  verified  as  a 
pleading  in  a  court  of  record,  designating  the  claims  contested  and 
controverting  any  material  allegation  of  the  notice  of  lien,  applica- 
tion for  a  warrant  or  statement  of  lien,  and  setting  up  any  other 
matter  in  defense  thereto-  A  copy  of  such  answer  shall  be  served 
within  fire  days  from  such  filing,  upon  the  person  whose  claim  is 
contested,  or  his  attorney- 

If  the  answer  does  not  contain  any  matter  of  defense  to  the 
daim,  it  may  be  stricken  out  on  motion  of  any  person  who  has  filed 
ft  notice  of  lien  against  the  vessel  . 

0«rlT»tloBi    Code  Civil  Procedure,  S  3430. 

ft  97.  Trial  (rf  Usnei  and  appeaL 

The  issues  raised  by  any  such  answer  shall  be  tried  in  the  same 
manner  as  issues  are  tried  in  a  court  of  record  without  a  jury, 
before  such  justice  at  a  time  and  place  to  be  fixed  by  him,  or  they 
may  be  referred  by  such  justice  to  a  referee,  to  linear  and  determine. 
An  appeal  may  be  taken  from  the  decision  of  such  justice  or  refei^o 
as  in  a  civil  action  in  a  court  of  record*  On  such  appeal  the  de* 
cision  upon  the  law  and  the  facts,  may  be  reversed,  modified,  or  a 
new  trial  ordered-  Costs,  upon  appeal,  shall  be  allowed,  as  in  the 
case  of  an  appeal  from  a  judgment  in  a  court  of  record,  and  judg- 
ment may  be  rendered  therefor- 
DrrlTMtlotii    Code  Civil  Procedure,  |  343L 

(  96,  BitftHlmtioii  of  proceeds. 

Upon  the  determination  of  all  the  claims  presented,  the  justice 
or  teferee  shall  make  an  order  of  distribution  of  the  proceeds. 
The  order  shall  direct  the  payment  of  the  claims  found  to  be  sub- 
atStiDg  liena  upon  such  vessels  or  proceeds,  with  all  costs,  expensed 
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find  allowances,  in  tte  order  of  the  priority  of  filing  the  notices 
of  aneh  liena^  as  provided  in  this  article.     Such  costs^  expenses 
and  allowances  shall  be  in  the  discretion  of  the  justice,  except  aa 
otherwise  provided  in  this  article. 
Derivation  I    Code  Civil  Procedure,  f  3432, 

§   B&t  PAymfint  of  nntioii tested  claim  §* 

Any  uncontested  claims,  entitled  to  priority  of  payment  over  the 
claims  which  are  con  tested,  shall,  on  motion  of  the  parties  inter- 
ested, he  paid  with  costs,  in  the  order  of  their  respective  priorities, 
without  awaiting  the  determination  of  stich  contest  If  at  any 
time  it  is  made  to  appear  that  after  the  payment  of  all  prior  un- 
contested claims  and  their  respective  costs,  and  after  deducting  an 
amount  sufficient  to  pay  all  prior  contested  claims  and  costs,  that 
there  remains  a  surplus  of  proceeds  applicable  to  the  payment  of 
any  subsequent  uncontested  claims,  snch  claims  may  on  notice  to 
all  the  parties  interested  be  paid  out  of  the  surplus  with  costs,  with- 
out awaiting  the  determination  of  sueh  contest, 
DertT&tioni    Code  Civil  Procedure,  j  3433.  * 

§   100.  Diitrllratloii  of  iiLTpliu. 

If  upon  payment  of  all  claims  established  as  liens  against  the 
vessel  from  the  proceeds  of  its  sale,  a  surplus  remains,  it  may  be 
distributed  fcy  the  court  to  the  persons  entitled  thereto,  after  a 
hearing  and  the  publication  of  a  notice  by  the  applicants  for  the 
same  time  and  in  the  same  manner  as  the  notice  of  seizure  is  re- 
quired by  this  article  to  be  published.  Such  notice  shall  specify 
the  amount  of  the  surplus  proceeds^  the  names  of'  the  persona 
applying  therefor,  the  name  of  the  vessel  from  the  sale  of  which 
the  same  arose,  the  date  of  the  sale  and  the  time  and  place  when 
the  bearing  will  be  held  and  the  distribution  of  the  surplus  made. 

Derlvi^ttoiii    Code  Civil  Procedure,  §3434, 

§   101«  Applioatlon  foT  A  dlaehanee  of  warrant. 

The  owner,  consignee,  agent  or  master  of  any  vessel  go  seized,  or 
any  person  interested  therein,  may  at  any  tim^  before  the  sale  of 
tlie  vessel  under  this  article,  apply  in  person  or  by  attorney,  to 
the  justice  issuing  the  warrant,  on  at  least  one  day's  notice  to  the 
lienor  or  his  attorney^  for  an  order  discharging  the  same  on  giving 
an  undertaking  therefor.  Such  notice  shall  specify  the  names, 
places  of  residence  and  places  of  business  of  the  proposed  sureties 
upon  sueh  undertaking, 

Derlvattonr     Code  Civil  Procedure,  f  3436, 
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%  102«  UndertAlLliig  to  AocoiiipaiiT   applieatlcm  for  diseliftrsfi* 

The  application  shall  be  accompanied  by  an  undertaking  to  the 
lietio?  executed  by  at  least  two  sumties  in  a  sum  at  least  twice  the 
amouEt  specified  in  the  warrant,  to  the  effect  that  the  person  mak- 
ii|g  the  application  for  the  discharge  of  the  vessel  will  pay  the 
amount  of  all  claims  and  demands  which  shall  be  established  to 
be  due  to  the  person  In  whose  behalf  the  warrant  was  issued,  and 
*  to  have  been  a  subsisting  lien  on  the  vessel  at  the  time  of  its 
issue.  The  undertaking  when  found  sufficient,  must  be  approved 
by  the  justice  to  whom  the  application  is  made  as  to  the  suffi- 
ciency of  the  sureties,  and  the  lienor  may  examine  the  sureties  aa 
to  iheir  sufficiency  at  such  time  and  place  as  may  be  fixed  by  such 
justice, 

DeriTiitioiK     Code  Civil  ProcedurCj  t  343fl- 
%  103 »  Dtscharse   of  warraut. 

Wlien  such  undertaking  shall  have  been  executed,  approved  and 
delivered  to  the  lienor  and  the  taxed  fees  of  the  sheriff  upon  the 
seizure  and  detention  of  the  vessel  have  been  paid,  the  justice  shall 
make  an  order  discharging  the  warrant,  and  no  further  proceed- 
ings against  the  ^vessel  seized  shall  he  had  under  this  artide 
founded  upon  any  demand  secured  by  such  undertaking, 

DerlT«iloiit     Code  Ciyil  Proeedure,  §  3437. 

§  104,  Adtion  on  undertakins. 

The  undertaking  may  be  prosecuted  by  action  in  any  court 
having  jurisdiction  thereof,  at  any  time  within  three  months  after 
its  delivery,  but  not  afterward.  If,  in  such  action  it  is  found  that 
any  sum  is  due  the  plaintiff  which  was  a  subsisting  lien  upon  the 
vessel  at  the  time  the  notice  of  lien  was  filed,  the  plaintiff  shall 
have  judgment  for  the  recovery  of  the  same  with  the  costs  and 
disbursements  of  the  action  and  the  costs  of  the  proceedings  for 
the  seizing  of  the  vessel  and  shall  have  execution  therefor.  If  it  is 
found  in  such  action  that  no  such  lien  existed,  judgment  shall  be 
rendered  against  the  plaintiff  for  the  costs  and  disbursements  of 
the  action  and  the  costs  of  the  proceedings,  including  the  amount 
paid  the  sheriff  in  the  discharge  of  the  vessel  from  tlie  warrant 

DertTatloni     Code  Civil  Procedure,  |  3438. 

I  105^  Coatt  of  proc««dliigi^ 

The  costs  of  the  proceedings  in  addition  to  the  disbursements 
shall  be:  For  filing  notice  of  lien^  two  dollars.  For  applying  for 
and  procuring  a  warrant  if  the  lien  is  fifty  dollars  or  upder,  ten 
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dollars;  if  the  Hen  exceeds  fifty  dollars  and  is  not  more  than  two 
hundred  and  fifty  dollars^  twenty  dollars;  if  the  lien  exceeds  two 
hundred  and  fifty  dollars,  and  ia  not  more  than  one  thouaand 
dollars,  thirty  dollars;  if  the  lien  exceeds  one  thousand  dollars, 
forty  dollars.  For  attending  proceedings  upon  the  discharge  of 
the  warrant  on  the  execution  tif  an  undertaking^  ten  dollars. 

The  sheriff  shall  be  entitled  in  any  such  proceedings  to  the 
following  fees  and  expenses:  For  serving  warrant,  one  dollar. 
For  return  of  the  same^  one  dollar.  The  neces&ary  sums  paid  by 
him  for  the  expense  of  keeping  the  vessel  in  custody,  not  exceeding 
two  dollars  and  fifty  cents  for  each  day.  The  sheriff  shall  not 
receive  any  other  or  greater  sums  for  any  service  rendered  by  him 
in  any  proceeding  under  this  article,  nor  shall  he  be  allowed  ex- 
pense of  custody  of  the  vessel  upon  more  than  one  warrant  at  the 
same  time.  All  costs,  disbursements  and  fees  shall  be  verified  by 
affidavit  and  adjusted  by  the  justices  issuing  the  warrant 
DerlvaciattT    Code  Civil  Procedure,  #  3439, 

I  106.  Slierlff  mmit  r«tium  waT^ant. 

A  sheriff  to  whom  a  warrant  may  have  been  delivered  pursuant 
to  the  provisions  of  this  article,  may  be  compelled  by  an  order 
mado  by  the  justice  issuing  it,  to  return  such  warrant  with  his 
proceedings  thereon  and  pay  over  moneys  in  his  hands,  and  to  take 
any  necessary  steps  for  the  safety  of  the  vessel,  pursuant  to  any 
order  for  that  purpose.  Obedience  to  such  order  may  be  enforced 
by  attachment  against  the  sheriff  on  the  application  of  any  person 
interested  therein, 
Derl^atlfitir    Code  Civil  Procedure,  §  3440. 

f   107.  BiioliaT^^  of  lien  before  lisae  of  ivarrami. 

When  any  notice  of  lien  shall  have  been  filed  under  this  article 
and  no  warrant  has  been  issued  to  enforee  the  aame,  any  person 
interested  in  the  vessel,  may  apply  to  any  justice  of  the  supreme 
court  for  leave  to  discharge  the  lien  upon  giving  an  undertaking 
therefor  to  the  lienor.  The  application  shall  be  in  writing,  and 
shall  state  the  amount  of  the  lien  claimed  and  the  grounds  of  the 
defense  thereto,  and  the  names  of  the  persons  proposed  as  sureties 
on  such  undertaking,  with  their  respective  residences  and  places  of 
business.  Upon  presenting  such  application  -with  proof  that  a 
copy  thereof  J  with  at  least  five  days^  notice  of  the  time  and  place 
of  presenting  the  same,  has  been  served  upon  the  lienor,  such 
instice  may,  if  no  just  cause  be  shown  in  opposition  thereto,  author- 
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m  the  execution  of  such  undertaking,  which  shall  be  to  the  sam? 
effect  as  an  tmdertaking  required  in  this  article  upon  the  applica- 
tion to  dischai^e  a  warrant,  and  an  action  may  be  brought  thereon 
in  like  manner.  At  the  time  of  the  presentation  of  such  applica- 
tion the  sureties  proposed  in  such  undertaking  ihall  justify  before 
such  justice-  When  such  undertaking  has  been  executed  and 
approved  by  such  justice  and  delivered  to  the  lienor,  the  justice 
shall  direct  the  clerk  with  whom  the  notice  of  lien  is  filed  to  mark 
the  same  ae  discharged^  and  it  shall  cease  to  be  a  lien  upon  such 
TCSseL 
Bmwiwmti^^t    Code  Civil  Procedure,  |  344L 
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AETICLE  5, 

J  JENS  ON  MONUMENTS,  GRAVESTONE  AND  CEMETERY  flTRUC- 

TUREa 

Section  120.  IAgus  on  monuments,  gravestone?  and  oemetery  struotures^ 

121,  Notice  of  lien, 

122,  proceedings  to  enforce  lien,  * 

123.  Disposition  of  proceeds  of  sale, 

124.  Dntie;?  of  officers  of  ceraetery  essociationa* 

%   120.  Iiieni  on  monmmentj,  g^ravestoiiei  and  c^iA^teTj  vtnioti»r««« 

A  person  furnishing  or  placifig  in  a  cemetery  or  burial  groundj  a 
'  monumcntj  graveston(?j  inelosure  or  other  structure,  has  a  lien 
thereon  for  the  agreed  price  thereof  or  the  part  remaining  unpaid, 
with  interest  from  the  time  the  amount  was  dne^  upon  filing  with 
the  superintendent  or  person  in  charge  of  such  cemetery  or  hurial 
ground,  a  notice  of  lien  as  provided  in  this  article. 

DerlTHtlom      Ljen  l^W,  fi  40, 

§   121.  Hotioe  of  lien. 

Such  notice  may  be  filed  at  any  time  after  the  completion  of  tlie 
work,  but  must  be  filed  within  one  year  after  the  agreed  price  for 
furnishing  or  placing  such  monument,  gravestone,  inclosure  or 
other  structure  becomes  due,  and  shall  state  that  the  lienor  has  a 
lien  on  such  monument,  gravestone,  inclosure  or  structure  fqr  the 
purchase  price  thereof,  or  some  unpaid  part  of  such  purchase  price, 
with  interest,  specifying  the  amount  agreed  to  be  paid,  and  the 
amount  unpaid,  Tvith  a  description  of  such  monument,  gravestone, 
inclosure  or  other  structure,  and  the  location  of  the  plot  upon 
\vhich  it  stands,  and  the  names  of  the  persons  with  whom  the 
agreement  for  the  purchase  and  erection  of  the  stru<*ture^  or  for 
the  performance  of  such  labor  was  made.  The  notice  shall  be 
^i^TTied  and  verified  by  the  lienor.  The  lienor  shall,  within  ten  days 
after  the  filing  of  such  notice,  serve  a  copy  personally,  or  by  mail, 
upon  the  person  with*  whom  the  agreement  for  the  purchase  and 
erection  of  such  monument,  gravestone,  or  other  structure,  or  for 
the  performance  of  labor  thereon  was  made,  and  upon  the  owner  of 
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the  lot  Qpon  which  such  toonumentj  gravestone  or  other  structure 
is  erected,  if  the  name*  and  residence  of  such  owner  can,  with 

reasonable  diligence  be  ascertained* 

PeFtTKtfoDt     Li*!n  Law,  §  41, 
f   122.  Proceedings   to  eAforcie  Ueu. 

After  the  service  of  such  notice,  an  action  to  recover  the  amount 
of  the  debt  and  to  enforce  a  lien  therefor  may  be  maintained  by 
Ihe  lienor  against  the  person  with  whom  the  agreement  was  made, 
for  the  purchase  and  erection  of  such  monument,  gravestone,  in- 
closure  or  other  structure  or  for  the  performance  of  labor  therconi. 
If  such  lienor  succeeds  in  establishing  his  lien,  the  jiidgnient  rt*- 
covered  may  authorize  him  to  remove  such  monument,  gravestone, 
inclosure  or  other  structure  from  the  burial  ground  or  cemetery 
und  to  sell  the  salne  at  public  auction  to  satisfy  the  amount  of  such 
judgment.  Notice  of  the  sale  shall  be  publishrd  at  least  ten  days 
before  the  time  thereof,  in  a  newspaper  published  in  the  town  or 
^ity  where  such  sale  is  to  take  place,  and  if  no  newspaper  is  pub- 
lished therein,  in  a  newspaper  nearest  thereto.  Such  notice  shall 
state  the  time  and  place  of  the  sale,  and  shall  describe  the  property 
to  be  sold.  A  copy  of  such  notice  shall  be  served  personally  or  by 
mail  at  least  ten  days  before  such  sale  upon  the  persons  served 
with  the  notice  of  lien  as  prescribed  in  the  preceding  seetion- 

DerfiTBtioiii    Lien  Law,  I  42, 

f  123.  Dtsposltloa  of  proceeds  of  salo* 

The  lienor  shall,  out  of  the  proceeds  of  the  sale,  pay  the  expenaea 
thereof,  and  the  expenses  of  the  removal  of  such  monument,  grave- 
stone, inclosure  or  other  structure  from  the  cemetery  or  burial 
ground  J  not  exceeding  fifty  dollars,  if  a  monument,  and  ten  dollars, 
if  a  gravestone,  inclosure  or  other  stnicture,  and  retain  out  of  such 
proceeds,  the  amount  due  upon  the  judgment  recovered  in  the 
action  to  enforce  the  Hen,  and  the  residue,  if  any,  shall  be  forth- 
xrith  paid  to  the  judgment  debtor. 

OeriTattoni    Lien  Law,  $  43. 

fi  124.  Duties  of  officers  of  cemeteTT  aisodatlciiis. 

The  superintendent  or  other  person  in  charge  of  a  cemetery  or 
burial  ground  shall  not  permit  the  removal,  alteration  or  inscrip- 
tion of  a  monument,  gravestone,  inclosure  or  other  structure, 
against  which  a  Hen  exists,  after  the  notice  of  such  lien  has  been 
filed  and  served  as  prescrited  In  this  artiele,  except  pursuant  to 
the  terms  of  a  juderment  recovered  lu  an  action  brought  ta  enforca 
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such  lien,  No  officer  of  a  cemetery  association,  or  other  person 
connected  with  a  cemetery  or  hurial  ground,  shall  hinder  or  ob- 
atmct  the  rctnova!  in  a  proper  manner  of  any  such  mono  men  t, 
gravestone,  inclosure  or  other  structure  pursuant  to  the  tenne  of 
such  judgment- 
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AETIOLE  6. 

LIENS  FOR  LABOR  ON  fiTONH 

Skhikiit  140.  Lien  for  labor  perforiD^  in  quanying,  mming,  dressing 
and  cutting  f^tone. 
14 L  Duration  and  eilect  of  lien- 
142.  Disehargie  of  lien. 


%  140.  Lien  for  l^bor  p«rfoxisied  in  q^uarzyliiKT  nLisimSt  dreiaiae  i 
ciittiji£  atoM«. 

A  person  i^mplojed  in  a  quarry,  miue,  yard  or  dock  at  excavat- 
ing, quarrying,  mining,  dressing  or  cutting  fandston^j  granite, 
cement  atone,  Umestone,  blueatone  or  marble,  may  have  a  lien  cm 
such  sandstone,  cement  stonej  granite,  limestone,  bliiestone  Of 
marblcj  for  the  amount  due  for  the  labor  expended  thereon,  upon 
filing  a  notice  of  lien  in  the  office  where  a  chattel  mortgage  upon 
such  fiandBtone,  cement  stone,  granite,  limestone,  bluest  one  or* 
marble  ia  required  to  be  filed,  as  provided  in  this  chapter.  Such 
notice  must  be  filed  within  thirty  days  after  the  completion  of  such 
labor  and  muat  state  the  amount  due  therefoTi  the  name  and  resi- 
iJence  of  the  lienor,  and  the  name  of  the  person  for  whom  the  labor 
was  performed,  the  quantity  and  description  of  the  sandstone, 
cement  stone,  granite,  bluestone,  limestone  or  marble  against  which 
the  claim  is  made.  Such  notice  of  lien  shall  be  indorsed,  filed  &nd 
t-ntered  by  the  proper  officer,  in  the  same  manner  as  chattel  mort- 
gijges,  and  the  same  fees  shall  be  charged  therefor.  A  copy  of  the 
fiotiee  so  filed  shall  be  served  upon  the  owner  of  such  sandatone, 
cement  stone,  granite,  limestone,  bluestone  or  inarble  or  upon  the 
|ter»on  in  charge  of  [the  quarry^  mine,  yard^  or  doc^a  therein  aueh 
Frrvices  i^ere  perforroed  within  five  days  after  the  filing  thereof, 

n«rlir*tia«j     Lien  Law,  I  SO,    as    amended    by   L.    1899,    ch,    322,    5    J, 

I  141,  IHir&tldn  and  eWeet  of  lien. 

Such  lien  shall  terniinate  unless  nn  action  is  brouj^ht  to  enforce 
the  *?8me  within  three  month??  after  the  date  of  filing  such  nntice, 
3F  provided  in  article  nine  for  the  enforcement  of  a  lien  upon  a 
chattel-  If  the  labfir  upon  such  sandstone,  cement  stone,  granite, 
1)lQestoiie,  limestone  or  mnrWe  i?  [performed  for  n  cnn tractor  untbr 
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a  contract  witli  the  owner  of  such  qnarry,  miii^,  yard  or  docTc,  the 
owner  fihall  not  be  liable  to  pay  by  reason  of  all  the  liens  filed 
against  STJch  quarry,  mine,  yard  or  dock,  a  greater  sum  than  the 

amount  unpaid  upon  such  contract  at  the  time  of  filing  such  r 
notices,  or  in  case  there  is  no  contract,  than  the  aggiegate  amount 
unpaid  of  the  value  of  labor  and  services  performed  pursuant  to 
the  preceding  section.  The  lien  created  by  this  article  shall  not 
attach  to  any  material  which  shall  have  become  a  part  of  any  build- 
ing or  strueturCj  or  ceased  to  be  the  property  of  the  person  foF 
whom  such  labor  was  performed. 
DerlTAtioDi    Lien  L&w,  §  51  aa  amended  by  L.  1890,  ch*  222,  i  1+ 

§    142.  BIscliarEe  of  Uen. 

Such  lien  may  be  discharged  by  a  pajmient  of  the  amount  due 
thereon^  by  a  failure  to  bring  an  action  to  enforce  the  same  within 
the  time  prescribed  in  the  preceding  section,  by  the  written  con- 
sent of  the  lienor,  duly  acknowledged  and  filed  with  the  proper 
officer  to  the  effect  that  such  lien  may  be  discharged,  and  by  the* 
owner  of  such  sandstonej  cement  atone,  granite,  bluestone,  lime* 
stone  or  marble  filing  with  such  oflicer  an  undertaking  in  an  amount 
equal  to  twice  the  sum  specified  in  the  notice  of  lien,  executed  by 
one  or  more  sureties  who  shall  justify  in  such  amount  and  ap- 
proved by  the  officer  with  whom  the  notice  of  lien  is  filed,  con- 
ditioned for  the  payment  of  the  sum  due  such  lienor,  by  reason  of 
such  lien,  and  the  cost  and  expenses  of  enforcing  the  same. 

DerlTatii»ni     Lien  Law,  I  62,  aa  amecded  b^  L.  189D,  ck  322,  |  1, 
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ARTICLE  7.  s 

j( Article  7  amended  hy  L,  1916,  ch.  301,  in  effect  April  S5,  19 16-) 

LIENS  FOR  SERVICE  OF  STALLIONS  OR  BULLS. 

&BOrKlll  160.  Lien  on  mnrt^  and  foal,  or  on  cttw  and  calf. 
19L  gtat^tneiit  and  oertiOcate. 
IflS*  ^p}^  of  fttatetnent  an<t  certificate  to  be  posted, 
16a,  Fenaltj. 

§  160.   iLleii  on  mare  and  fo&l^  or  on  oqw  anil  oalf. 

On  eompljiiig  with  the  provisions  of  this  article,  the  owner  of  a 
stallion  or  bull  shall  have  a  lien  on  each  mare  or  cow  aerved  to- 
gether with  the  foal  or  calf  of  such  mare  or  cow  from  such  service^ 
for  the  amount  agreed  on  at  the  time  of  service,  or  if  no  agreemeut 
was  made,  for  the  amount  specified  iu  the  statement  hereinafter 
required  to  be  filed,  if  within  fifteen  months  after  such  service 
he  files  a  notice  of  such  lien  in  the  same  manner  and  place  as 
chattel  mortgages  are  required  by  law  to  be  filed.  Such  notice  of 
lien  shall  be  in  writingj  specif jing  the  person  against  whom  the 
claim  is  made,. the  amount  of  the  same  and  a  description  of  the 
property  upon  which  the  lien  ie  claimed,  and  such  lien  shall  ter- 
minate  at  the  end  of  eighteen  months  from  the  date  of  such  filings 
unless  within  that  time  an  action  is  commenced  for  the  enforce- 
ment thereof,  as  provided  in  sections  two  hundred  and  six  to  two 
hundred  and  ten,  both  inclusivej  of  this  chapter,  for  the  foreclosure 
of  a  Hen  on  chattels-  (Amended  by  L,  1916,  ch.  301,  in  effect 
April  25,  1916.) 

D«ri^ttaiii     Lien  I^w,  S  flD,  as  amended  bj  L.  1002,  cK  35  L  §  !,  ani  L. 
l!MJ4p  ch.  261,  S  L 

I  101.  Statement  and  oertlflcate. 

A  person  having  the  custody  or  control  of  a  etallion  or  bull  and 
charging  a  fee  for  his  services,  shall,  before  advertising  or  offering 
each  services  to  the  public,  file  with  the  clerk  of  the  county  in 
whlcii  he  resides  or  in  which  such  stallion  or  bull  is  kept  for  ser> 
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vice,  a  written  statement  giving  the  namej  age,  description  and 
pedigree,  if  known^  and  if  not,  stating  that  tiie  same  ia  unknown, 
of  such  stallion  or  bull  and  the  terms  and  conditions  on  which  he 
will  serve-  On  filing  such  statement,  the  county  clerk  shall  record 
the  same  in  a  book  provided  for  that  purpose  and  issue  a  certificate 
to  such  person,  that  such  statement  has  been  so  filed  s|nd  recorded* 
He  shall  be  entitled  to  receive  ten  cents  per  folio  for  recording  eucli 
statement  and  for  such  certificatBi  (Amended  by  L.  1916,  ch* 
301,  in  eflFect  April  25,  1916.) 
I»oHntl«ii^    Liea  Law,  §  61. 

S  1.6S*  OqF7  of  s'^temeiit  and  oerttflfwte  to  1m  postod* 

The  person  having  the  custody  and  control  of  such  stallion  or 
bull,  shall  post  a  written  or  printed  copy  of  euch  statement  and 
certificate  in  a  conspicuous  place  in  each  locality  in  whidi  said 
stallion  dr  bull  is  kept  for  service,  (Amended  by  L.  1916,  ch. 
301,  in  effect  April  26,  1916,)  [ 

HcriTAtioB:    Lien  Law,  §  62. 

S  163.  Foaalty. 

A  person  who  neglects  or  refuses  to  file  and  p(^t  such  statement 
as  required  in  this  article,  or  falsely  states  the  pedigree  of  such 
stallion  or  bull  in  such  statement,  forfeits  all  fees  for  the  services 
of  such  stallion  or  bull  and  i^  liable  to  a  person  deceived  or  de- 
frauded thereby  for  the  damages  sustained,  (Amended  by  L* 
1916,  ch.  301,  in  effect  April  25,  1916.) 

11     Lien  L&w,  3  63. 


.1 


Digitized  byVjOOQlC 


LIENS  ON  PERSONAL  PROFKEl 


141 


ARTICLE  8. 

OTHER  LIENB  ON  PERSONAL  PROPEirrT. 

Ba0Tif)tf  180.  Artiflan*^*  lien  on  personal  property. 

181.  Lieti^   af    hoUl.   apaHmeot   hotel,   Ibii,   boarding  and  lodging 

hotiFi.^  keep€*rB, 
1B2.  F*ctor*g  lien  on  mcrohaTidipe.  H, 

183*  Lien  of  bailee  of  aDimals. 
184.  Lien  of  bailee  of  motor  vebicTea. 
IBS.  h't^n  of  manufaciuniTH  iind  tbrowstcra  of  eUk  goodfl. 

186.  LioQ  of  bailees  for  bire, 

187.  Lie  Eta  of  tnicknnrD  and  draTtnen. 

f  180.  Arttsans*  lien  on  per«onal  in^operty. 

A  person  who  makes,  altt^rs,  rcpitirs  or  in  any  way  enhances  the 

valtie  of  an  article  of  personal  property,  at  tbe  request  or  with  the 
eonsent  of  the  owner,  has  a  Hen  on  such  artickj  while  lawfully  in 
possession  thereof,  for  his  reasonable  charges  for  the  work  done 
&Dd  materials  furnished,  and  may  retain  poasesaion  thereof  until 
such  charges  are  paid, 

0«riT»ttasi     Lien  Law,  ff  70. 

I  1S1«  Ideim  of  liotel^  tfpartmeiit  hotel*  liui,  boarding  and  lodelms 
boBse  keeperc, 

A  keeper  of  a  hott^l^  apartment  hotel,  inn,  kmrding  house  or 
lodging  hjouaCj  except  an  emigrant  lodging  bouse,  has  a  lien  upoiu 
while  in  pogsession,  and  may  detain  the  ba^f^a^  and  other  property 
brought  upon  his  premises  by  a  guest,  boarder  or  1oJ|:^t,  for  tlio 
proper  chargea  due  from  him,  on  account  nf  Iiis  accommodation^ 
board  and  lodging,  and  such  extras  as  ore  furnished  at  bis  rcf^ueat* 
If  the  keeper  of  such  hotelj  apartment  hotel,  inn,  Ixtarding  or  lodg- 
ing house  knew  that  the  property  broiifrht  upon  lii^  premiKcs  was  not, 
when  brought,  It^gally  in  pof^^cssion  of  such  jQ:iicst,  br^urdcr  or  lodeer, 
or  had  notiee  that  such  property  was  not  then  the  property  of  such 
guestj  hoarder  or  lodger,  a  lion  thereon  does  not  exist  An  apart- 
ment hotel  within  the  meaning  of  this  ?^ectiou  includes  a  hoti?l 
wherein  apartments  are  rented  for  fixed  periods  of  time,  either 
famished  or  unfurnished,  to  the  occupants  of  which  the  keeper  of 
ffuch  hotel  supplies  food,  if  required.  A  cuest  of  an  apartment 
hotels  within  the  meaning  of  this  section,  includes  each  and  ever? 
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person  wto  is  a  membcT  of  tbe  family  of  the  tenant  of  an  apart- 
niont  therein,  and  for  whose  support  aucb  tenant  is  legally  liable- 

DeplTBtlont  Lien  Law,  |  71,  48  amcDded  hj  K  lS99j  di.  3B0,  6  1,  ftn^ 
L.   1905»  ch.  20e,  f  1. 

g   182,  F^ctoT^fl  11^  cni  m««6bandi«a.  ' 

A  persoDj  in  whose  name  any  merehandise  shall  be  shipped,  is 
deemed  tbe  true  owner  thereof  so  far  as  to  entitle  tbe  consignee  of 
flueb  merchandise  to  a  lien  thereon: 

1,  For  any-  money  advanced  or  negotiable  security  given  hy 
such  eoosignee,  to  or  for  tbe  use  of  tbe  person  in  whose  name  such 
Bbipment  is  made;  and 

2.  For  any  money  or  negotiable  security  received  by  the  per- 
son ID  whose  name  such  ahipment  is  made,  to  or  for  the  nae  of 
such  consignee. 

Such  lien  does  not  exist  where  the  consignee  baa  notice,  by  the 
bill  of  lading  or  otherwise^  when  or  before  money  is  advanced  or 
security  is  given  by  him,  or  when  or  before  such  money  or  security 
ia  received  by  tbe  person  in  whose  name  the  sbipment  is  made, 
that  such  person  is  not  tbe  actual  and  bona  fide  owner  thereof. 
Derl^mtloQi     Liea  Law,  §  72. 

§   183.  Li0ti  of  bftil««  of  AiUmaU. 

A  person  keeping  a  liveiy  stable,  or  boarding  stable  for  animal^ 
or  pasturing  or  boarding  one  or  more  animals^  or  who  in  connection 
therewith  keeps  or  stores  any  wagon,  truck,  cart,  carriage^  vehicle 
or  harness,  has.  a  lien  dependent  upon  the  possession  upon  each 
animal  kept,  pastured  or  hoarded  by  him,  and  upon  any  wagoU, 
truckj  cartj  carriagCj  vehicle  or  hamesSj  of  any  kind  or  description, 
stored  or  kept  provided  an  express  or  implied  agreement  is  made 
with  the  owners  thereof,  whether  such  owner  be  a  mortgagor  re- 
maining in  possession  or  otherwise,  for  tbe  sum  due  him  for  tho 
care,  keeping,  boarding  or  pasturing  of  the  animal,  or  for  th(* 
keeping  or  storing  of  any  wagon,  truck,  cart,  carriage,  vehicle  and 
harness,  under  the  agreement,  and  may  detain  the  animal  or 
wagon,  truck,  cart,  carriage,  vehicle  and  harness  accordingly,  until 
such  sum  is  paid, 

Deri  Vatican  1     Lien  Law,  fi  74,  as  amended  by  L.  1899,  ch.  4(S5,  |  1,  and 

L.  1906,  eh,  mi,  §  2. 

§   184,,  Idem,  of  bailee  of  motor  vehlelei« 

A  person  keeping  a  garage  or  place  for  the  storage,  maintenance, 

keeping  or  repair  of  motor  vehicles,  as  defined  hy  article  eleven 
of  the  highway  law,  and  who  in  connection  therewith  stores,  maitt^ 
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t4itn&t  keeps  or  repnirs  any  motor  vehicle  or  fitmtsKe»  gasoline  or  other  sup- 
plies  tlierefor  at  the  request  or  with  tbe  tonBent  of  the  owner,  wiietber  nucii 
uwner  be  a  ton  d  it  tonal  vendee  or  a  tuortgagor  remaining  lu  po^^ession  oi 
otberwJBe,  has  a  lien  upon  sueh  motor  vebiclo  for  the  sum  dut  for  such  stor- 
ing, maintaining^  ket'pio^  or  repairing  of  such  motor  veiiide  or  for  furni^li'- 
inging  gasioline  or  other  euppHe*  therefor  and  may  detain  such  motor  vehide 
Mt  any  time  it  may  be  lawfully  in  hia  poasesfiion  until  such  mum  ia  pnld. 

Dtrmtion:    Lkn  law,  §  75,  added  by  L.  190S,  eh.  315,  §  1. 
f  Its.  Lien  of  mannfacturers  and  throwsters  of  silk  goo'da> 

All  persona  or  (.wrjKjrationi*  engag<;d  in  the  bneincfiia  of  manufacturing, 
spinning  or  throwing  jiilk  into  yurn  or  other  goods,  ehall  be  entitled  to  a  lien 
upon  the  goods  and  property  of  others  in  their  possesjiion  for  the  amount  of 
any  account  that  Wfiy  he  due  tht*m,  from  the  owntrs  of  sueh  atlk^  by  reason 
*4  any  work  and  labor  performed,  and  materia !»  fjirni aired  in  or  about  the 
tiianuiacttiriug,  spinning  or  throwing  of  the  same,  or  other  goods  of  such 
<jwnpr  or  owners.  Sueh  lion  aba  11  not  be  waived  or  impaired  by  the  taking 
of  any  note  or  notes  for  the  moneys  so  due,  or  for  the  work  and  labor  per- 
formed and  materialf^  furnished.  « 

Derivation;     Lien  I^w,  §  75a,  added  by  L.  1908,  ch.  385,  §  1. 
§  1&$.  Lien  of  bailees  for  bire. 

lijvery  puraon,  11  rm  or  corporation  engaged  in  performing  work  upon  any 
watf^h,  clock  or  jewelry  for  a  price  shall  have  a  lien  upon  any  such  watch, 
clock  or  jewelry  upon  which  pueh  person,  ftrm  or  corporation  performs  euch 
work  for  the  amount  of  any  account  that  may  he  due  for  such  work.  Sucli 
Hen  alialt  also  in  elude  th<3  valne  or  a^^reed  price,  if  any,  of  all  mat '■rials  fur- 
nii^hrd  by  such  haiJecii^  for  liiru  iti  connect  too  with  fsoch  work,  whetlier  added 
to  &uch  article  or  articles  or  otherwise.  If  such  account  remain  unpaid  for 
*me  year,  after  completing  such  work,  such  bailees  for  hire  may,  upon  thirty 
4ajs'  notice  in  writing  to  tbe  owner  {Specifying  the  amount  due  and  inform^ 
Injf  him  that  the  payment  of  su^-h  amount  within  thirty  days  will  entitle 
him  to  redeem  euch  property,  sell  any  such  article  or  articles  at  public  or 
Wna  fide  private  fiale  to  satiafy  the  account.  The  proceeds  of  the  sale,  after 
paying  tbe  expenses*  thereof,  shall  be  applied  in  liquidation  of  tbe  indebted- 
oeaa  secured  by  such  lien  and  tbe  balance,  if  any,  shall  be  paid  over  to  tb« 
owner.  Such  not  tee  may  be  served  by  mail,  directed  to  the  owncr*^  last 
known  address,  or,  if  the  owner  or  his  addrosa  be  unknown,  it  may  be  posted 
in  two  publico  places  in  tbe  town,  village  or  city  whore  the  property  ia  located. 
Soch  notice  shall  be  written  or  printed.  Nothint^  herein  contained  shall  pre- 
rlnde  the  remedy  of  enforcing  such  lien  hy  action,  as  provided  in  artide  nine 
«f  tbifi  chapter.  (Added  by  L.  lEJH,  eh,  241,  in  effect  April  8,  1914,) 
§  187,  LItns  of  truckmen  and  draytntn. 

1,  Every  person,  firm  or  corporation  engaged  iti  earting  or  trucking  property 
^hnU  have  a  lien  upon  sueh  property  and  may  retain  such  |>ortion  of  tho 
property  in  his  possession  as  will  t usurp  to  thF  said  truckman  or  drayman, 
at.  tbe  sale  of  such  property  in  the  manner  herp  in  after  providod,  a  fair  and 
reasi>nable  eompensation  for  the  material  and  labor  fumiJjibcd,  includinif  any 
moneys  advanced  by  eucli  bailee  for  hire  in  connection  with  such  work.  Such 
truckman  or  drayman  shall  have  such  lif^n  and  may  retain  such  property  only 
as  provided  in  paragraph  two  of  this  sett  ion. 

2.  Tf  such  amount  remains  unpaid  for  tliirty  days  after  demand,  such  bailee 
for  hire  may  upon  fifteen  day  a'  notice  in  \^Titing  to  the  owner,  spedfying 
the  amount  due  and  Informing  him  thitt  tiic  payment  of  such  amount  within 
Iffteen  day  a  will  entitle  him  to  redeem  such  propi^rty,  and  if  sueh  property 
ia  not  redeemed,  such  baifee  may  sell  such  property  at  public  gale  to  satisfy 
the  account*  including  any  eHpenee  for  storage,  insurance,  or  otherwiae  In- 
i^urred  for  the  protection  or  prcacrvation-  of  such  property.  The  proceed  a 
■of  the  jsate  after  paying  the  expenses  thereof  s^hall  he  applied  in  liquidation 
of  the  indebtedness  secured  hy  such  lien,  and  the  ha U nee,  if  any,  shall  b<? 
paid  over  to  the  owner.  Such  notice  shall  he  served  by  Tej:^9tered  mail 
directed  to  the  owner's  last  known  pofltoillce  address  and  by  posting  in  three 
nnhlie  placea  in  the  town,  village  or  city  where  tbe  property  is  loeated.  Noth- 
mg  herein  contained  shall  preclude  the  remedy  of  enfoVing  such  a  lien  by  ac- 
tion as  provided  in  article  nine  of  this  chapter,  (Added  by  L.  1013,  ck'  3Gd, 
in  effect  April  30,  1<J18.) 
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AKTICLE  9. 

I       ENFORCEMENT  OF  LIENS  ON  PERSONAL  PROPERTT, 

BEcnoiT  200.  Sate  of  personal  property  to  eatiafy  a  llen^ 
20K  Notice  of  sale, 

202.  Sale  to  be  advertiieA 

203.  Redemption  before  sale. 

204,  Disposition  of  proceeds.  h  * 

205,  Remedy  aot  exclusive.  ^ 

20S,  Enforcement  hj  action ;  when  and  in  what  courtik 
207>  Warrant  to  eeize  chattel;  proceedings  thereupoo. 
SOS.  Judgment 

209.  Action  in  inferior  court. 

210.  Application. 

9  200.  Sale  of  peraonal  property  to  sfttiafy  &  Uen. 

A  lien  a^iimt  personal  property,  other  than  a  mortgage  on 
cbartels  and  th«  lien  of  a  kcep^^r  of  a  hotel,  apartment  hotel,  inn, 
board  in  t^-house  or  k>d^ng-hons<3,  except  an  emigrant  lodging- 
house^  if  in  the  legal  possession  of  the  lienorj  ma^  be  satisfied 
by  the  public  sale  of  such  property  according  to  the  proviaiona  of 
this  article.  (Amended  by  L,  1910[  ch,  214,  in  effect  May  5, 
1910.) 
DerlvatJOBi    Lien  Law,  %  80. 

%  201.  ITotloe  of  a&le. 

Before  such  sale  is  held  the  lienor  stall  serve  a  notice  upon  the 
owner  with  due  diligence  within  Buch  county^  if  such  owner  can 
be  found  when  such  lien  arose,  if  not  then  to  the  person  for  whose 
account  the  same  is  then  held  personally,  provided  such  service 
can  be  made  with  due  diligence  within  the  county  where  such  lien 
aroscj  but  if  such  person  cannot  with  due  diligence  he  found  within 
such  county,  then  sudi  notice  shall  he  served  by  mailing  it  to  him 
at  his  last  known  place  of  resideneej  or  to  his  last  known  post- 
ofEce  address.  A  like  notice  shall  he  served  in  the  same  way  upon 
any  person  who  shall  have  given  to  the  lienor  notice  of  an  interest 
in  the  property  subject  to  the  lien.  Such  notice  shall  contain  a 
statement  of  the  following  facts; 

1.  The  nature  of  the  debt  or  the  agreement  under  which  the 
lien  arose,  with  an  itemized  statement  of  the  claim  and  the  tima 
when  due; 
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S*  A  brief  description  of  the  personal  property  agaiiist  wkicli 
ihb  lien  esists ; 

S,  The  estimated  value  of  such  property ; 

4,  The  amount  of  such  lien,  at  the  date  of  the  notioa 

It  shall  also  require  such  owner  or  person  to  pay  the  amoimt 
cf  such  lien^  on  or  Ix^fore  a  day  mentioned  therein,  not  less  tlian 
ten  daya  from  the  service  thereof,  and  shall  state  the  time  when 
mni  place  where  such  property  will  be  sold,  if  such  amount  is  not 
paid.  If  the  agreement  on  which  the  lien  ia  based  provides  for 
the  continuous  care  of  property  the  lienor  is  also  entitled  to  receive 
nil  sums  which  may  accrue  under  the  agreement,  subsequent  to  (he 
notice  and  prior  to  payment  or  a  sale  of  the  property  j  and  the 
BOtice  shall  contain  a  statement  that  such  additional  sum  is  de- 
manded* Such  notice  shall  be  verified  by  the  lienor  to  the  effect 
that  the  Hen  upon  such  property  is  valid,  that  the  debt  Jipon  which 
auch  lien  is  founded  is  due  and  has  not  been  paid  and  that  the 
facts  stated  in  such  notice  are  true  to  the  best  of  his  knowledge 
and  belief- 

D«ri nation  t    Lifn  Law,  §  81,  aa  amended  by  L,  1S99,  ell,  30fl,  |  1. 

i  £02.  SAle  to  1i«  ad^ertited. 

Each  sale  of  personal  property  to  satisfy  a  lien  thereon  shall  be 

at  public  auction  to  the  highest  bidder,  and  shall  be  held  in  the  city 
or  town  where  the  lien  was  acquired.  After  the  time  for  tlie  pay* 
ment  of  the  amount  of  the  Hen  spceified  in  the  notice  required  ta 
be  served  by  the  preceding  eection,  notice  of  such  sale,  describing 
the  property  to  he  eold^  and  stating  the  name  of  the  owner  or  per- 
son for  whose  account  the  same  is  then  held  and  the  time  and  place 
of  such  sale,  shall  he  published  once  a  we<?k,  for  two  consecutive 
wecksj  in  a  newspapej-  published  in  the  town  or  city  where  such 
tale  is  to  be  heldj  and  such  sale  shall  be  held  not  less  than  fifteen 
days  from  the  first  publication ;  if  there  be  no  newspaper  published 
in  such  town,  such  notice  shall  be  posted  at  least  ten  days  before 
Buch  sale  in  not  less  than  six  conspicuous  places  therein. 
Derivation  t     Lien  Law,  g  82,  as  amended  by  L.  1899»  ch.  369,  §  1 

ft  SOS.  lt«deiiiptlaii:  "before  male* 

At  any  time  before  such  property  is  so  sold,  the  owner  thereof 
may  redeem  the  same  by  paying  to  the  lienor  the  amount  due  on 
secoant  of  the  lien,  and  whatever  legitimate  expenses  have  been 
incurred  at  the  time  of  such  payment  in  aervirif^  the  notice  and 
advertising  the  sale  as  required  in  this  article.     Upon  making  such 
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paymcntj  the  owner  of  such  property  is  entitled  to  the  possession 
thereof. 

D»lTatloiit    Lien  Law,  §  83.  4 

* 

I  204.  Diipcivltlpii  of  pT-oceed>. 

Of  tilt?  proceeds  of  such  sale,  the  lienor  shall  retain  an  amomtt 
sufficient  to  satisfy  his  lien,  and  the  expenses  of  advertisement  and 
sale.  The  balance  of  such  proeeeds,  if  any,  shall  be  held  by  the 
lienor  subject  to  the  demand  of  the  owner,  or  his  assignee  or  legal 
reprojientativcj  and  a  notice  that  such  balance  is  so  held  shall  be 
served  personally  or  by  mail  upon  the  owner  of  the  property  sold. 
If  such  balance  is  not  claimed  by  the  owner  or  his  assignee  or  legal 
representative  within  thirty  days  from  the  day  of  sale,  Eueh  bal- 
ance shall  be  deposited  with  the  treasurer  or  chamberlain  of  the 
city  or  villdge,  or  the  supervisor  of  the  town,  where  such  sale  was 
held-  There  shall  be  filed  with  Euch  deposit,  the  affidavit  of  th& 
lienor,  stating  the  najne  antf  place  of  residence  of  the  ovraer  of  the 
property  sold,  if  known,  the  articles  soldj  the  prices  obtained  there- 
for, that  the  notice  required  by  this  article  was  duly  served  and 
how  served  upon  such  owner,  and  that  auch  sale  was  legally  and 
how  advertised.  There  shall  also  be  filed  therewith  a  copy  of  the 
notice  served  upon  the  owner  of  the  property  and  of  the  notice  of 
sale  published  or  posted  as  required  by  this  article.  The  officer 
with  whom  such  balance  is  deposited  shall  credit  the  same  to  the 
owner  of  the  property,  and  pay  the  same  to  such  owner,  his  assignee 
or  legal  represeirtativej  on  demand  and  satisfactory  evidence  of 
identity.  If  such  balance  remains  in  the  possession  of  such  officer 
for  a  period  of  five  years,  unclaimed  by  the  person  legally  entitled 
thereto,  it  shall  be  transferred  to  the  general  funds  of  thetown^ 
village  or  city^  and  be  applied  and  used  as  other  moneys  belonging 
to  such  town,  village  or  city,        ^     .    " 

Deri  vat  Ion  I     Lien  Law,   |  84, 

I  205.  Remedj  sot  eicclaslTe. 

The  preceding  provisions  of  this  artiele  do  not  preclude  any 
other  remedy  by  action  or  otherwise,  now  existing,  for  the  enforce- 
ment of  a  lien  against  personal  property,  or  bar  the  right  to  recover 
so  much  of  the  debt  as  shall  not  be  paid  by  the  proceeds  of  the  sale 
of  the  property. 

Derivation  I     Lien  Law,  f  85* 

i  £06,  Enfoif^enteikt  hr  ac^tfon;  wliea  and  in  vliat  eonrti. 

An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel. 
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for  s  sum  of  money,  jn  any  case  where  sucb  a  Hen  exists  at  tbe 
eQmtnenc&isgtit  of  the  action*  The  action  may  be  brought  in  any 
eourt,  of  reeord  or  Bot  of  record,  which  would  have  jurbdiclion 
to  render  a  judgment,  in  an  action  founded  upon  a  contract,  for  a 
sum  equal  to  the  amount  of  the  lien* 

Ii«Fl7Atliini     Code  Civil  Procedure,  g  1737. 
f  207.  Warrant  to  teiie  ^battel;  proceedingi  tkereapon. 

Where  the  action  is  brought  in  the  supreme  court,  the  city  court 
of  tho  city  of  New  York,  or  a  county  courts  if  the  plaintiff  is  not 
in  possession  of  the  ehattf*!,  a  warrant  may  be  granted  by  the  courts 
or  a  judge  thereof,  commanding  the  sheriff  to  seize  the  chattel  and 
safely  keep  it  to  abide  the  final  judgment  in /the  action*  The  pro- 
visions of  title  third  of  chapter  seven  of  the  code  of  civil  pro- 
cedure apply  to  such  warranty  and  to  the  proceedings  to  procure  it, 
and  after  it  has  been  issued,  as  if  it  was  a  warrant  of  attachraeat^ 
except  as  otherwise  expressly  prescribed  in  this  article, 
DeriTfttlfiai    Code  Civil  Procedure,  5  1738. 

f  208.  Jndem^nt. 

In  an  action  brought  in  a  court  specified  in  the  last  section,  final 
judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount  of 
the  lien,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same  and  the 
costs,  if  any,  by  a  referee  appointed  thereby,  or  an  officer  desig- 
nated therein,  in  like  manner  as  where  n  sLeriff  sells  personal 
property  by  virtue  of  an  execution ;  and  the  application  by  him  of 
the  proceeds  of  the  sale,  less  his  fees  and  expejisf  Sj  to  the  payment 
of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It  must 
also  provide  for  the  payment  of  thr  surphi*^  to  the  ovvmer  of  the 
chattel,  and  for  the  safe  keeping  of  the  surplus,  if  necessary,  until 
it  is  claimed  by  him.  If  a  defendant,  upon  M^hom  the  summons  is 
pc^rsonally  served,  is  liable  for  the  amount  of  the  lien,  or  for  any 
part  thereof,  it  may  al-^o  award  payment  accordingly, 
DerlvatJiiiii     Code  Civil  Procedure,  g   1739. 

I  3103.  Action  In  Inferior  oourt. 

Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
Bpecified  in  section  two  hundred  and  seven,  if  the  plaintiff  la  not 
in  possession  of  the  chattel,  a  warrant,  commanding  the  proper 
officer  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judgment^ 
raay  be  issued,  in  like  manner  as  a  warrant  of  attachment  may  be 
issued  in  an  action  founded  upon  a  contract,  brought  in  the  same 
court ;  and  the  provisions  of  law,  applicable  to  a  warrant  of  attach- 
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ment,  issued  out  of  that  court,  apply  to  a  w^rrantj  iBsued  as  pre- 
seribed  in  tliis  section,  and  to  the  proceedings  to  procure  it^  and 
after  it  has  been  issued ;  eseept  as  otherwise  speeified  in  the  judg- 
Uieut.  A  judgment  in  favor  of  the  plaintiff^  in  such  an  action, 
mimi  correspond  to  a  judgmentj  rendered  as  prescribed  in  th^  last 
flection,  except  that  it  must  direct  the  sale  of  the  chattel  by  an 
officer  to  whom  an  execution,  issued  out  of  the  court,  may  be 
directed ;  and  the  payment  of  the  surplus,  if  its  safekeeping  la 
necessary  J  to  the  county  treasuretj  for  the  benefit  of  the  owner* 
Derlratloni     Code  Civil  Procedure,  |  1T40. 

I  210.  Appll(?atlf>ii> 

Sections  two  hundred  and  six  to  two  hundred  and  nine  inelaBii^ 

do  not  affect  any  existing  right  or  remedy  to  foreclose  or  satisfy 

a  lien  nJ)on  a  chattel,  without  action  j  und  they  do  not  apply  to  a 

*  case,  where  another  mode  of  enforcing  a  lien  npou  a  chattel  is 

specially  prescribed  by  Inw. 

DerlTfttK^m    Code  ClvU  Procedure,  §  174L 
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CHATTEL  MORTGAGES. 

SfefTTtyOiT  230.  Chattel  iDortgagf*  to  K*  filed, 

231,  Corporate   mortga^Gs  agalnat   reiki  and    pcrsoiml   property. 
,    £32,  Where  filed. 
I    233.  Filing  etDd  eoirj. 
234,  Fece. 
235«  Mortgage  invalid  after  one  ^€ar,  unless  fitatemeni  ii  flledL 

236.  Duration  of  Hen  of  mortgage  on  canal  cr&fL 

237.  Copba  to  be  evidence  of  certain  facts, 

238.  Mortgage^  how  diBcbarged  of  record. 

Y 

%  2B0.   Chattel  ntorteae'ea  to  be  filed.  ^ 

Every  mortgago  or  convejance  intended  to  opeFato  as  a  mort- 
gage of  goods  and  chattels  t>r  of  any  canal  boat^  steam-tug,  scow 
or  other  craft,  or  the  appurtenances  thereto,  navigating  the  canals 
of  the  state,  which  jb  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession  of 
the  things  mortgaged,  is  absolutely  void  as  against  the  creditors 
of  the  mortgagor,  and  as  against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage,  or  a  true  copy  thereof, 
is  filed  as  directed  in  this  article.  This  article  shall  not  apply 
to  agreements  creating  liens  upon  merchandise  or  the  proceeds 
thereof  for  the  purpose  of  securing  the  repayment  of  loans  or  ad- 
Fances  made  or  to  be  made  upon  the  security  of  said  merchandise 
and  the  payment  of  commissions  or  other  charges  provided  for  by 
euch  agreement,  where  the  conditions  specified  in  section  forty- 
five  of  the  personal  property  law  are  complied  with^  nor  shall  this 
article  apply  to  the  mortgage  or  pledge  of  or  Hen  upon  stocts  or 
bonds  mortgaged  or  pledged  to  secure  payment. of  a  loan,  which 
stocks  or  bondsj  by  the  terms  of  a  written  instrument  creating  such 
mortgage,  pledge  or  lien  and  setting  forth  the  conditions  of  such 
loan,  are  to  be  delivered  to  the  lender  on  the  day  such  loan  is  made, 
and  every  such  mortgage,  pledge  or  lien,  of  such  eecurities,  shall 
be  valid  as  against  creditors  of  such  mortgagor  or  pledgor,  pro- 
vided, however,  that  if  such  securities  are  not  delivered  to  the 
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pletlgco  or  mortgagee  on  the  day  fiuch  loan  is  made,  the  mortgage^ 
lien  or  pledge  therein  intended  to  be  created  shall  be  absolutely 
void  and  of  no  effect  as  against  the  creditors  of  such  mortgagor, 
pledgor  or  lienor  unless  such  instrument,  or  a  true  copy  thereof, 
is  filed  as  directed  in  this  article,  on  the  day  following  the  making 
of  such  loan^  and  provided  also  that  every  ench  mortgage,  pledge* 
or  lien  shall  bo  absolutely  void  as  against  purchasers,  pledgees  or 
mortgagees  in  good  faith  of  such  stocks  or  bonds  provided  such 
stocks  or  bonds  are  delivered  to  such  purchaser,  pledgee  or  mort- 
gagee at  the  time  of  such  purchase^  pledge  or  mortgage*  (Amended 
by  L.  1911,  eh-  320;  L.  1916,  ch.  348,  in  effect  April  27,  1916.) 
DwlTBtloDS    Lien  Law,  §  90,  aa  ameiwled  by  L,  1900,  ch,  248,  §  1, 

§  231.   Carporate  nLortgafiea  aealxut  real  and  personal  prope^ftj. 

Mortgages  creating  a  lien  upon  real  and  personal  property, 
executed  by  a  corporation  as  security  for  the  payment  of  bond^ 
issued  by  such  corporation,  or  by  any  lel^raph,  telephone  or  elec- 
trie  light  corporation  J  and  recorded  as  a  mortgage  of  real  property 
in  each  county  where  such  property  is  located  or  through  which  tho 
line  of  such  telegraph,  telephone  or  electric  light  corporation  runs, 
need  not  be  filed  or  refiled  as  chattel  mortgagea^ 
l>erlTBtloii:    Lien  Law^  g  91. 

§  232,  WE«re  filed.  ^ 

An  instrument,  or  a  true  csopy  ttereof,  if  intended  to  operate  a? 
a  mortgage  of  a  canal  boat,  steam  tug,  scow  or  other  craft,  or  of  the 
appurtenances  thereto,  navigating  the  canals  of  this  state,  must  be 
filed  in  the  office  of  the  superintendent  of  public  works,  and  need 
not  be  filed  elsewhere.  Every  other  chattel  mortgage,  or  an  instru- 
ment intended  to  operate  as  such,  or  a  true  copy  thereof,  must  be 
filed  in  the  town  or  city  where  the  mortgagor,  if  a  resident  of  the 
state,  resides  at  the  time  of  the  execution  thereof,  and  if  not  a 
resident,  in  the  city  or  town  where  the  property  mortgaged  is  at 
the  time  of  the  execution  of  the  mortgaga  If  there  is  more  than 
one  mortgagor,  the  mortgage^  or  a  certified  a>py  thereof,  must  be 
filed  in  each  city  or  town  within  Ae  state  where  each  mortgagor 
resides  at  the  time  of  the  eKecution  thereof.     In  the  city  of  New 
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York,  »Ticli  instrument  must  be  filed  aa  follows,  namely:  In  the 
borcmgh  of  BrcK>kIyn  in  flaid  city,  Buch  instrument  shall  b^  filed  in 
tli0  office  of  the  raster  of  the  county  of  Kings ;  iu  the  borough  of 
Queens  in  said  city,  in  the  office  of  the  clerk  of  Queens  county; 
in  the  borough  of  Richmond  in  said  city,  in,  the  office  of  the  clerk 
of  the  county  of  Richmond ;  in  the  borough  of  Manhattan  in  said 
city^  in  the  office  of  tha  register  of  the  county  of  New  York,  and  in 
the  borough  of  the  Bronx  in  said  city,  in  the  office  of  the  register 
of  the  county  of  Bronx,  In  every  other  city  or  town  of  the  state, 
in  the  office  of  the  city  or  town  clerk,  unless  the^e  is  a  county  clerk's 
office  in  such  city  or  town,  in  which  case  it  must  be  filed  therein* 
If  the  chattels  mortgaged  are  iu  the  city  of  Kcw  York  at  the  time 
of  the  execution  of  the  mortgage,  the  mortgage  or  a  true  copy 
thereof  must  be  filed  in  the  county  where  the  mortgagor  alleges  to 
reside  at  the  time  of  the  execution  of  the  mortgage,  and  in  the 
county  where  the  property  is  situated.  All  liens  and  mortgages^ 
including  books  and  records  pertaining  thereto,  now  on  file  in  th© 
oomptroller'a  office,  shall  be  transferred  to  the  office  of  the  superin- 
tendent of  public  works  J  who  shall  presence  the  sasie  in  his  depart- 
meotj  and  who  shall  be  vested  with  full  power  and  authority  to  do 
and  perform  any  and  all  things  relating  thereto  in  like  manner  and 
-with  the  same  force  and  effect  as  heretofore  done  and  performed  by 
the  comptroller,  (Amended  by  L-  1910,  ch,  182 ;  L,  1915,  ch*  37, 
in  effect  March  4,  1915.) 

tHiplvAtJon:    Liea  Law,  §  OS,  as  amended  by  L.  lOOO,  eh.  24S,  §  2:,  and  L. 
l&Ol,  ch.  219,  §  1. 

§  233.   Ftlins  and  ^ntry. 

Such  officers  shall  file  every  such  instrument  presented  to  them 
for  that  purpose^  and  indorse  thereon  its  number  and  time  of  ita 
receipL  They  shall  enter  in  a  book,  provided  for  that  purpose,  in 
separate  columns^  tbe  names  of  all  the  parties  to  each  mortgage  so 
filed,  arranged  in  alphabetical  order,  under  the  head  of  "  mort^ 
gagor3  "  and  "  mortgageeSj"  the  number  of  such  mortgage  or  copy 
and  the  date  of  the  filing  thereof;  and,  if  th©  mortgage  be  upon  a 
craft  navifirating  the  canals,  and  filed  in  the  offico  of  the  super in- 
tetident  of  public  works,  tbe  name  of  the  craft  shall  also  be  in- 
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eertetL  la  the  city  of  New  York  such  officers  shall  in  addition 
to  the  entry  aforesaid  enter  in  another  book  provided  for  that  pur- 
pose a  Btatement  of  the  premises  in  which  the  chattels  mortgaged 
^  are  contained|  arranged  in  alphabetical  order^  under  the  name  of 
the  street  or  avenue  where  the  premises  are  situated  and  giving 
the  number  of  such  mortgage  or  copy  and  the  date  of  the  filing 
thereof.  In  caee  no  street  or  avenue  is  mentioned  in  the  descrip- 
tion, in  the  mortgage  or  copy,  of  the  premises  in  which  the  chat- 
tels are  contained,  then  a  statement  of  such  premises  shall  be 
entered  under  the  title  "  miscellaneous/*  Except  in  the  city  of 
New  York  such  officers  at  the  time  of  filing  of  such  instrument 
shall  J  upon  request,  issue  to  the  person  filing  the  same  receipt  in 
writing,  which  shall  contain  the  names  of  the  parties  to  the  mort- 
gage, its  date,  amount  and  the  date  and  time  of  filing  thereof* 
(Amended  by  L.  1910,  cL  182,  in  eiFect  Apr.  28, 1910,) 

B^vintian:    Lien  Law,  §  93,  m  amended  by  L  10OO,  cb,  248p  5  3;  K  1902, 
fh.  64,  g  1,  and  L.  1906,  ch.  381,  §  1. 

%  234.  F«s^ 

The  several  clerks  and  registers  are  entitled  to  receive  for  sei^ 
vices  hereunder,  the  following  fees;  For  filing  each  instrument,  or 
copy,  BIX  cents ;  for  issuing  a  receipt  for  the  same,  six  cents ;  for 
entering  the  same  as  aforesaidj  six  cents;  for  searching  for  each 
paper,  six  cents;  and  the  like  feea  for  certified  copies  of  such  in- 
struments or  copies  as  are  allowed  by  law  to  clerks  of  counties  for 
copies  and  certificates  of  ffiPords  kept  by  them.  The  sttperiutend- 
ent  of  public  works  is  entitled  to  receive  the  following  fees  for 
services  performed  under  this  article,  for  the  use  of  the  state: 
For  filing  each  instrument  or  copy  and  entering  the  same,  twenty- 
five  cents;  for  searching  for  each  paper,  twenty-five  cents;  and 
the  like  fees  for  certified  copies  of  such  instruments  or  copies,  as 
are  allowed  by  law  to  be  charged  by  the  superintendent  of  public 
works  for  copies  and  certificates  of  records  kept  in  his  office.  No 
officer  is  required  to  file  or  enter  any  such  paper,  or  furnish  a  copy 
thereof,  or  issue  a  receipt  therefor,  until  his  lawful  fees  are  paid- 
(Amended  by  L.  1910,  ch.  182,  in  effect  Apr,  23,  1910.) 
BeriTaUon:    Lien  Law,  f  04,  as  amended  by  L-  1906,  oh.  381,  §  2: 
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I  £35.  Mortgaee  ImTalld  &fter  one  7e&r«  nuleis  Ktat«iiL«itt  It  filed* 

A  chattel  mortgage,  except  as  otherwise  provided  in  ihis  ai'tide, 
sliall  he  invalid  as  against  creditors  of  the  mortgagor,  and  against 
eabsequent  purchasers  or  mortgagees  in  good  faith,  after  the  ex- 
piratioa  of  the  first  or  any  succeeding  term  of  one  year,  reckoning 
from  tho  time  of  the  first  filing,  unless, 

U  Within  thirty  days  next  preceding  the  expiration  of  each 
such  term  J  a  statement  containing  a  description  of  such  mortgage, 
the  name  of  the  parties,  the  time  when  and  place  where  filed,  the 
interest  of  the  mortgagee  or  any  person  who  has  succeeded  to  his 
interest-in  the  property  claimed  by  virtue  thereof,  or 

2,  A  copy  of  such  mortgage  and  its  indorsementSj  together  with 
a  statement  attached  thereto  or  indorsed  thereon,  showing  the  in* 
lerest  of  the  mortgagee  or  of  any  person  who  bad  succeeded  to 
hia  interest  in  the  mortgage,  is  filed  in  the  proper  office  in  the 
city  or  town  where  the  mortgagor  then  resided^  if  he  is  then  a 
resident  o^  the  town  or  city  where  a  mortgage  or  a  copy  thereof 
or  Buch  statement  was  last  filed ;  if  not  such  rcsideitj  but  a  resi* 
dent  of  the  state,  a  true  copy  of  such  mortgage,  together  with  such 
statement,  shall  be  filed  in  the  proper  office  of  the  iowu  or  city 
where  he  then  resides;  and  if  not  a  resident  of  the  state,  then  in 
the  proper  office  of  the  city  or  town  where  the  property  so  raortr 
gaged  was  at  the  time  of  the  execution  of  the  mortgage-  Whe^^ 
lb©  chattels  mortgaged  were  located  in  the  city  of  J^ew  York  at 
the  time  of  tbe  execution  of  the  mortgage,  a  copy  of  &uch  mortgitge 
«od  its  indorsements,  together  with  a  statement  attached  thereto, 
or  indorsed  thereou,  showing  the  interest  of  the  mortgagee  or  of  any 
person  who  has  succeeded  to  his  interest  in  the  mortgage,  must  be 
fifed  in  the  same  office  or  offices  where  the  original  mortgage  or  a 
copy  thereof  was  filed  at  the  time  of  the  execution  of  the  same; 
provided,  however,  that  where  the  mortga!rt>r  wns  a  resident  of  the 
borough  of  the  Bronx  in  the  city  of  New  York  at  the  time  of  the 
execution  of  anch  mortgage,  then  a  copy  of  such  mortgage  as  above 
described  must  be  filed  in  the  office  of  the  register  of  the  county  of 
Bronx  and  also  in  the  office  of  the  register  or  of  the  county  nlerk, 
in  case  there  is  no  register,  of  such  county  In  said  city  in  which 
the  property  80  mortgaged  was  located  at  the  time  of  the  execution 


Digitized  by 


Google 


P^MMlIf-*— ••^p* 


155a  LIEN    LAW-  I  236 

of  Buch  mortgage ;  i|  not  sudi  resident  but  the  property  so  mort- 
gaged was  located  in  the  borough  of  the  Bronx  in  said  city  at  the 
time  of  the  execution  of  such  mortgagej  then  a  copy  of  such  mort- 
gage as  above  described  muBt  be  filed  in  the  oflSce  of  the  register  of 
the  county  of  Bronx  and  also  in  the  office  of  the  register  or  of  the 
county  clerkj  in  case  there  is  no  register,  of  such  county  in  said 
city  in  which  the  mortgagor  resided  when  such  mortgage  was  exe- 
cuted; provided  J  further,  that  where  the  mortgagor  was  a  resident 
of  the  borough  of  the  Bronx  in  the  city  of  New  York  at  the  time  of 
the  execution  of  such  mortgage  and  the  property  so  mortgaged  was 
located  in  the  borough  of  the  Bronx  at  such  time,  then  a  copy  of 
such  mortgage  as  above  described  must  be  filed  in  the  office  of  the 
register  of  the  county  of  the  Bronx  and  need  not  be  filed  in  any 
other  office  J  and  provided  further  that  where  the  vendee  of  a  con- 
tract for  the  conditional  sale  of  goods  and  chattels  not  attached  to 
a  building  was  a  resident  of  the  borough  of  the  Bronx  in  said  city 
of  New  York  at  the  time  of  the  execution  of  such  contract,  then  a 
copy  of  such  contraetj  together  with  a  statement  as  required  herein 
in  the  case  of  chattel  mortgages,  must  be  filed  in  the  office  of  the 
register  of  the  county  of  Bronx ;  if  not  such  resident  nor  a  resident 
of  any  other  borough  within  the  city  of  New  York  nor  of  this  state 
at  the  time  of  the  execution  of  such  contract  but  the  property  so 
sold  was  in  the  bor9ugh  of  the  Bronx  in  said  city  when  such  con- 
tract was  executed,  then  a  copy  of  such  contract  and  a  statement  as 
aforesaid  must  be  filed  in  the  office  of  the  register  of  the  county 
of  Bronx,  Except  in  the  city  of  New  York,  the  officer  with  whom 
such  a  renewal  statement  or  copy  of  a  mortgage  is  filed,  shall  upon 
request  Issue  to  the  person  filing  the  same  a  receipt  in  writing, 
which  shall  contain  the  names  of  the  parties  to  the  instrument  so 
filed,  its  date,  amount  and  the  date  and  time  of  filing  thereof. 
(Amended  by  L.  1915,  cL  608,  in  effect  May  12,  1915.) 

DcriTBtfoDT     Lien  Law,  §  05,  ae  amended  bj  L,  IflOl,  di.  21  fl,  g  %  and  L. 
1JJ06,  ch.  381,  S3, 

^  ^30.  DoTfttlon  of  lien  of  martgace  on  oanal  or^t. 

E^ery  mortgage  npon  a  canal  boat  or  other  craft  navigating  tbe 
ranala  of  this  state,  filed  as  provided'  in  this  article,  shall  be  valid 
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m  agsinst  the  creditors  of  the  mortgagor  and  againBt  subsequent 
pOTcJaaBers  or  mortgagees  in  good  faiik,  aa  long  as  the  debt  which 
the  mortgage  secures  k  enforceabJe  From  th©  time  of  filing, 
©very  such  mortgage  shall  ha^e  preference  and  priori tj  over  all 
other  claims  and  Hens,  not  existing  at  the  time  of  such  filing. 
Lien  L&w,  §94,  «** 


I  U7t  Oopf «■  to  be  «Tld«noe  of  evrttkin  facta* 

A  copy  of  any  such  original  insirtimentj  or  of  a  copy  thereof, 
including  any  etatement  relating  thereto,  certified  by  the  oflScer 
with  whom  the  same  is  filedy  may  be  received  in  evidence^  but 
only  of  the  fact  that  such  instrument,  or  copy,  or  statement  was 
roeeived  and  filed  according  to  the  indorsement  thereon;  and  the 
original  indorsement  upon  such  instrument  or  copy  may  be  r^ 
i^ived  in  evidence  only  of  the  facts  stated  in  such  indorsement. 
OariTmiicni:    Lien  Iaw^  §  07. 

§  2^Q.  Mo7tE»s^f  ^ow  diaeluu^ed  of  veeofd« 

Upon  the  payment  or  satisfaction  of  a  chattel  mortgage,  the 
mortgagee,  his  assignee  or  legal  representative,  upon  the  request  of 
the  mortgagor  or  of  any  person  interested  in  the  mortgaged  prop- 
erty, must  BigD  and  acknowledge  a  certificate  setting  forth  such 
payment  or  satisfaction.  The  officer  with  whom  the  mortgage,  or 
a  copy  thereof  is  filed,  must,  on  receipt  of  such  certificate,  file  the 
same  in  hia  office,  and  write  the  word  "  discharged  "  in  the  book 
where  the  mortgage  is  entered,  opposite  the  entry  thereof,  and  the 
mortgage  is  thereby  discharged. 
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ACTnOHB  OR  PB0€EEDIIfG8:  * 

ta  enforce  Hens  on  real  property,     {See  Mechanics'  Hem,) 

for  enforcement  of  lien  on  vessels.     (See  yes$eJ$,) 

to  enforce  Hen  on  monumentSp  etc     (Bee  Monuments^  etc.} 

for  enforcement  of  Hen  of  stone  cutter.     (See  8tone^  etc.) 

for  enforcement  of  llena  on  pergonal   property.      (See   Personal 
Property,) 
AjTTMAter 

Hen  of  bailee  of  ...,.,, 18S 

einforcement  of  liens  by  bailee  of.    (See  Personal  PTopertj/,} 
AfAKTUKNT  HoTExa:     See  Hotel  Keepers.  ^ 

AxnsANS : 

artisan's  Hen  on  persona]  property, ,. .»..*.ii,«,,,.  1S9 

enforcement  of  lien  by,     (See  Personal  Properti/,) 
AssiofiMEFCT  OF  Li£H  I     Bcs  Mechanics'  Liens ;  Vessels, 
AtrfOMOBiLcs: 

lien  of  bailee  of , .,. .,.v Hi 

enforcement  of  liens  by  bailee  of.     {Eee  Personal  Property.} 
Bail^  fob  HjOuc: 

^en  of ,^., *.,„,..,_. ,_..,_..., ,.,,,,...,   ISfi 

enforcement  of  Uens  by.. , , , , , 180 

Bailee  of  Amulmaz 

lien  of , , '.,,,... 193 

enforcement  of  liens  ty.     {See  Pera&nal  Propertp.) 
Bailee  of*  Motor  VenicLEaE 

lien  of  .,*.., r^,, , , 181 

enforcement  of  liens  by,     {See  Pm'Sonal  Properttf.} 
BoAaniNO  Houss  Keiefee^s  : 

liens  of   -.- , t-, , ,^-,,   181 

enforcement  of  liens  by,     [Eee  Personal  Property. ) 

BuTLHtKO  LOAK  OOKXRACT: 

filing,  etc,  of , , 22 

Btnxa,  Liw^^a  fob  Skbvice  of; 

on  cow  and  calf , ; ^  ,,»,**,,,*,,. , .,,,,,,,,,,, ,  160 

notice-j  contents  of , ,,,,,,,,, . , ,  160 

when  and  where  filed,  > , , 150 

duration  of , , 160 

statement  of  pedigree,  filing  of,  < , 161 

certificate  of  county  clerk ,  161 

fee»  of  clerl£ , , 161 

eopy   to   be   posted    ,»,,.,,,, -  ♦ » ,  • 162 

|fenalty    .,,,,,,,- , , . , , , , ,  > - , .  163 

C^WAx  Boats t 

chattel  morl^agea  oo,     {See  Chattel  Mortgages.) 

teiETABT  STRUCTUBEa:     Scc  Jfon«menl«,  etc. 
KCE4nsLa;    Bee  Per9on(tl  Properly.  r^^^r^T^ 
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muBt  be  flled   , , , , , , .  230 

corporate  mortgagee  against  real  and  personal  property  to  secure 

bonds *.*i £31 

where   filed    . . , * * ,.*<.. 231 

filing  and  entry  of ..,.•.♦, ^33 

receipt  issued  for * --.-<. 1 23S 

fees    for    ,,-.-- 231 

refiling  and  statement , . , -*..*. 235 

mortgage  Hen  Invalid  after  on©  year  unless  refiled 235 

duration  of,  on  canal  craft  -  -  • ,  - - *.,.,-.  236 

copies   as   evidence , *.. 2S7 

discharge  from  record •--.•»..  ^  23S 

C0I?3T0NEES: 

Hen    of,    on    merchandise ..^, ISl 

enforcement  of  liens  by-     {See  Personal  Property*) 
Contr*ctob:    Bee  Mechanics*  Liens, 

definition   of   , S 

OoapoaATioNs; 

corporate  mortgages  against  real  and  personal  property  to  secure 

bonds .-,*- .,, »,  231 

DlFINlTlopra: 

1  ien  or , , , 

real   property .,,. 

owner , ,  ». 

Improvement ,..,,,,,,.*, ^ . .  • 

public  Improvement .,,. 

contractor    ,, » ,  *  - •  *  * .  * 

fiub^contractor. ^ , . , 

laborer    , * , , . 

material  man *  * * , ^ .- • . 

Dischahgi:  of  Lien:     Bee  Chattel  Mortgages;  Mechanics'  lAena;  Stot^^  etoL/ 

Vessels.  ^ 

DbATMEN: 

llCD  of   ....... , .    19t 

DcBATiON  OF  LiEiTr      Bee  Chattel  Mortgages;  Mechanie^  lAens;  Siallwns; 

Ftofne^  etc. :    Veiiseh. 
EwroacEMENT  of  LiKNe;     Bee  M^hanies*  Liens;  Monufnents,  etc;  Personal 

Property;  Sttme^  etc,;  Vessels, 

FAcroirs: 

lien  of,  on  merchandise   .**.**......* ..,. ISt 

enforcement  of  Hens  by.     (Bee  Personal  Property.) 
FOBECij>suttE; 

enforcement  of  a  mechanics*  lien  by  foreclosure 41 

of  mechanics'  lien  on  public  Improvement     i8ee  Public  Improve- 
ment.) 

of  mechanics*  Hen  on  property  of  railroad  corporation.     (Bee  Rtdh 
road.) 
Gabaoe  Keepers: 

Hen  of ....<•...*. 114 

enforcement  of  Hens  by.     {See  Personal  Property.) 
CteATEaTowEs:     Bee  Monuments,  etc  (^ r^r^^]r> 
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lien  or  botelp  apartment  hotel,  fun,  bOATding  bouae  and  lodftn^ 

house  keepers  ^ » , Ifl 

enforcement  of  Hen  by,     (See  F^^onal  Property ^^ 

iKfttDVEHEjn':    See  Mechanics^  Liens. 

dellnltlon  of , », ...•.,      S 

Ini*  Kk^veksi    See  Hotel  Keepers. 

LiAfiORER:     See  Mechanict  lAens;  Btone,  etc.;  VtiseU. 

deftnltloQ  of .,,, 1 

Lnsfoa:     See  Artisans:  Bailee  of  Animals;  Bailee  of  MqIot  TehhleB; 

Boarding  House  Keepers;  Factors;  Hotel  Keepers;  hodg^ 

ing  House  Eespers;  Mechanics'  Liens;  MonuTnents,  tflc* 

Bilk  Goods  Manufacturers;  StaUions;  Btone,  etc*;  Vemiets. 

definition  of .*•-.•* S 

Wen  of 1S3 

enforcement  of  liens  bjr.     (See  Pemonal  Property, y 

LoDOTKo  Hot'^ac  Kisi'iEa: 

Hens  of  „ ^,.,  181 

enforcement  of  Hens  by,     {Bee  Personal  Property,) 

Maihipactubcbs  of  Silk  Qoons; 

Hen  of , 18S 

enforcsetnent  of  liens  by,    (Bee  Personal  Property.) 
Material  Man:    Bee  Mechanics'  Liens;  Monuments,  etc;  Vessels. 

deflnlUon  of ,„, .,. .,*      S 

MacitAKics*  LIE5B  OH  Reai-  PBOPEiB'rr:     Bee  Public  Improimnmts. 

who  may  have   , , ,.,.,.,,,,,,,,,..  3 

extent  of   *  * .  * , , . , € 

removal  of  property  subject  to .,,,,, <  4 

ainoimt,  owner  liable  for , i 

nitroftds.  Hens  for  labor  on € 

creation   of    - -  - , , , 6 

notice,  cootents,  etc . , , , , . , i 

filing  and  eerrlco  of € 

adTance  payments,  liability  of  owner  for. , ,  7 

mortgages,  eolluslve,  void  ae  to  existing  Hens * * » ,,  T 

eontraot,  terms  of.  may  be  demanded , < ,  8 

refusal,  penalty  for ^ ^  ^ *  *  B 

notice,  contents  of  - , . ,  ►  9 

misdescription,  effect  of  * *  9 

Yertflcation.    , , . , 9 

wbcn  must  be  filed  ,  * 10 

irbere  filed   - -  * » . .  19 

where  property  Is  In  two  or  more  counties *  19 

Ilea  docket  to  be  kept  by  county  clerk ,,,.,*,,*, 19 

serrice  of  copy  of  -. *  -  —  11 

posting  copy,  In  what  case  , , * , .  t . ,  *  11 
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H&C1UHIC&*  IiEN  Off  Bral  PEor£fiTY.— (ContinoBd),  fimmp 

payment  by  owner  before  eervice  of  notice. ,...«,«,,.«...«,...  11 

priority  of,  over  conveyaueca,  judgmentfl,  aBflignmeiitA,  vlvatieeH  etc.  13 

upon  particalar  building  or  premiaea. , . . . .  13 

laborers,  preferred  lienori.  -  ,   .-,--.,*,,,.,.,.,  ^  .,,,...,,... .  13 

aaBignment  of  .  . , 14 

cunteuta  «  .  , , .,,*.*.. *  li 

lilitjg  .... 14 

faiJure  to  file,  effect  of , .' 14 

asBignments  of  contracta  And  orders  to  be  filed ....«....,,...,  Ifl 

duration  of  .  ,  . ....>. 17 

order  i^tendiiig  .  .  ,  *  > ^ .... , 17 

Ub  pendeoH,  failure  to  file,  effect  of  ....,..,,.., ...,*.  17 

discharge  of^  generally  .  .  .,,...*........-.♦.  ^  ♦,.,.,,,...«.,... .  19 

certificate  of  lienor *.....*......,.,.., 19 

failure  to  begin  loreeloaure  .    ........*............,. 19 

order  of  court , , , 19 

execution  of  undertaking , ,  _  1© 

payment  of  money  into  court  ,:♦*....,.., 20 

building  loan  contract , 22 

execution  and  modification  of 2X 

filing  '  ■   -    -  ^ 2li 

eiTect  of  f ai Lure  to  .   .*..... -....* ...,,..,..,.  2£ 

fees  for .....,.....*. , ^ ,,.,,,, ,  22 

oonatruction  of  article S3 

©nbord  ination  of  liens  after  0:greemei)t  with  owner * 28 

subordination  of  liens  alter  agreement  with  eon  tractor 27 

lien   of   certain    judgroent^   postponed* ^p.,  26 

cnbord ination  of  liens  to  subsequent  morl^ge .•<•  29 

anbordinatioa  of  notices  of  lis  pendens , 39 

discharge  of  liens  on  sale  of  real   property. 31 

certain  liens  and  elaims  not  to  bo  afTcctcd , 32 

certain  aectiona  not  to  apply  td'  laborers^  liena. . . , 33 

enforcement  of * ^ ,  24  | 

eonstmction  of  article  aa  to.  ->  n  ...■....-•>-  < p 40 

to  be  enforced  by  action ..,,,..  h.  ......  ^ .  h.  .  * ..  *  ^ * 41 

jurisidiction  of  action * * . .  41 

action  in  a  court  of  record 43 

consolidat ion  of  actioM. * 43 

parties  to  action  in  court  of  record. 44 

equities  of  tienora  to  be  determined. ^ 49 
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MfeovAHxes*  LixiT  OK  Real  Pbopekty. — ( Continued), 
4v£&rceiii€nt  of  (continued) 

mction  in  court  not  of  record, *****\ .-**,,^,-.,,  41 

fiummons  and  complaint  In ). ,  /. , ,  It 

bow  summons  served   wben   personal   8er?tc«  c&nnot  ht 

made    * , , ,  47 

proceedings  on  return  of  summonB 48 

answer. , , , , 4i 

Judgment  by  default ,,,,  49 

l&Bue,  how  tried  ,,,*,. , 4f 

Judgment . ..*.,. - t9 

execution , , , , , Gq 

appeals  from  JudgmentB  !n  courts  not  of  record , .  61 

transcripts  of  judgment  In  courts  not  of  record tS 

costs  and  dlBbursemeuts  . . .  * , ....,..,,.,*.« « .  S3 

Judgment  In  case  of  failure  to  efitabliBb  a  Hen £4 

offer  to  pay  money  Into  court  or  to  deposit  securities  In  dis- 
charge of  lien    , , ,  G5 

preference  over  contractors 56 

Judgment  may  direct  delivery  of  property  In  lieu  of  money*,--  G£ 

Judgment  for  deficiency gg 

vacating  of  a  mechanics'  lien  by  order  of  court. , , , M 

Judgment  In  action  to  foreclose  mecb wiles*  Iftn  on  property 

of  railroad  corporation, , , , ^  f  I 

bringing    m   new   partica. , . . 02 

service  of  answer  on   state  or   municipal   corporation,. 03 

award  of  personal  judgment  by  court  or  referee. ...,,,.  ^  .,.>.«. .  64 

IftNDlO:     See  Stone,  etc. 

Momnra?rrs,    Gbaveston^    CKMCTABif  STstrcTtmcs,    LiEws    ost      See 

Stone,  €tc, 

tiow    created 12(> 

notice,  contents  of - , *  , 121 

filing,  when  and  where , .  120,  121 

service  of   copy * .,  ^  .......-.*..  ^ .......... .  121 

proeeedings  to  enforce 122 

notice  of  sa  le^  contents  ..........,.........,.,..*....,., 1 22 

publication  and  service . 122 

jadgment,  effect  of    , , ^2 

proceeds  of  sale,  diatribution  of ................................. ,  Rs 

officers  ol  cemetary  aseociations,  duties  of , , , 124 

MOBTQAOES : 

effect  of  collusive  mortgages  on  mechanica'  liens. 7 

M01?0B  VfHIOLES : 

lien  of  bailee  of.. « .  .^ .  ^ .**...»   184 

enforcement  of  liens  by  bailee  of.     {See  Peraonal  Property.) 

HoncB    or    Ltwira.     Bee    CkatM  Morigafjcs ;    Meohanic^'    Liens;    Jfowtt- 

ments^  etc.;  Staitions;  Stone,  etc.;  VesveU. 
Owirma: 

deinitlon  of .». **       2 

^AlMEln:    IKTO    COUST; 

diftcbarge  of  lien  by  payment  of  money  into  court.  ...«•«..•*..*  *20f    66 
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(See  Artisans;  Bailee  of  AnimaU:  Bailee  of  Motor 
Vehicles;  BoardinQ  Mouse  Keepers;  Chattel  MorP 
ffQges;  Factors;  Hotel  Keepers;  Lodging  House 
Keepers;  Monuments,  etc.;  Bilk  Goods  Manufao- 
turers;  BtaUions;  Stone,  etc;  Vessels. 
ODtQrcement  of  1t€ng  on : 

aale  of  personal  property  to  satisfy  a  Iten ,. *,..-*•-**-, 

notice  of  sale , , , , ,  SfH 

Bale  to  he  adyertised. , , , , ,  Ml 

redemption  before  sale J , , . .  2<>3 

disposition  of  proceeds  of  gale  •  - . , Ifti 

remedy  by  sale  not  exclusive 205 

inforcement  by  action ,  _  200 

ivhen  and  m  what  courts. .  . . , , ♦.,,,,.,,,,  20S 

warrant  to  seize  chattels. ......,.,.,,,,. .....,,,,  2&i 

proceedings  thereupon  .*...,  ^  ,  t ,.,, , EOT 
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NOTE,  ♦ 

Ha  changeg  were  made  by  the  consolidators  to  the  Negotiable 
IiwtrmiieQtfi  Law  except  to  renumber  the  articles  and  cb&Dge  bero 
«Dd  tbere  tha  wording  of  an  article  or  section  beading.  No  material 
waa  added  to  tbe  law  and  the  section  numberB  were  not  changed* 
Therefore  it  has  not  been  necessary  to  prepare  any  tablefi^  nor  to 
any  deriyatioii  notes  under  the  sections. 
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NEGOTIABLE  INSTRUMENTS  LAW. 

(L.  1909,  CHAP.  43.  BEIKG  CHAP  38  OF  THE  CONSOLIDATED  LAWa 
IN  EFFECT  FEB.  17,  1909.) 

AwTwcum    L  Short  title;  definitions  (AS  1»  2). 
2*  General  pTo visions  (§5  3-7). 

3.  Form  and  interpretation  {Sft  20-42). 

4.  Consideration  (ftS  50-55J.  ' 

5.  Negotiation  (H  60^80), 

a  Rif^btfl  of  holder  (SI  90-9S)- 

1  Liabilities  of  parties  (iS  110-119), 

8,  Presentment  for  payment  (H  130-14S). 

9,  Kotice  of  dishonor  (H  160-189). 
10.  Discharge  (IS  200-206), 

IL  Bills  of  exchange;  form  and  interpretation  (II  SlO-Sclf). 

13.  Acceptance  (U  220-230). 

13-  Presentment  (or  acf^eptance  (SI  240-248)*. 

14.  Protest  (II  260-26B), 

15.  Acceptance  for  honor  (II  280-289). 
m  Payment  for  honor  (II  300^306). 
17.  Bills  ill  sets  (II  310-316). 

la  Promia.^ory  notes  and  checks  (11  320-ri26), 

19,  Notes  given  for  pntent  rigbtg  and  for  a  speculatira  Qoasidor^ 

ation  (II  330-332). 
SO.  Laws  repealed;  when  to  take  effect  (H  340-341). 


AKTICLE  1. 
SHORT  TITLE  i  DEFINITIONS* 


8w?7iON  1*  Short  title. 
2.  Definitional 

I  1.  8bo7t  titlis. 

This  chapter  shall  be  known  be  the  '-  Negotiable  TnsirnmeBts 

Law/' 

Id  this  ebspter^  unless  the  eontext  otherwiR^^  requires: 

'*  Acceptance ''  means  an  acceptance  coinpleted  b^  delivery  or 
notification.       ^ 

*"*  Action^'  includes  counter-claim  and  set-off. 

**  Bank "  includes  any  person  or  association  of  persona  carry- 
fitg  on  the  business  of  banking,  whether  incorporated  or  not, 

178 
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**  Bearer "  means  the  person  in  possesaion  of  a  bill  or  note 
TSfhich  is  payable  to  bearer. 

"  Bill  *^  means  bill  of  exchange,  and  "note'^  meana  negotiable 
promissory  note*     , 

'^  Delivery  ''  means  transfer  of  possession,  actual  or  conatrocti^e, 
from  one  person  to  another. 

"  Holder  "  means  the  payee  or  indorsee  of  a  bill  or  note^  who  ii 
in  possession  of  it,  or  the  bearer  thereof* 

**  Indorsement "  means  an  indorsement  completed  by  deli?€ry. 

**  Instrument "  means  negotiable  inatrument, 

"  Issue  *'  means  the  first  delivery  of  the  instrument,  complet© 
in  form,  to  a  person  who  takes  it  as  a  holder, 

*'  Person  "  includes  a  body  of  persons^  whether  incorporated  or 
not. 

"  Value  "  means  valuable  consideration. 

**  Written  "   includes  printed,   and  *'  writing "   includes  print 
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ARTICLE  1 

GENERAL  PROVI810K9. 

Sicnoir  S.  Person  pnmariJ3r  liable  on  instnimeiiti 

4.  Reasonable  time,  what  eoostitutea, 

5.  Time,  bow  computed;  when  last  daj  falb  on  halidsj. 

6.  ApplicatioTi  of  chapter. 

T-  Lftw  merchant ;  when  governs* 

f  3,  Pftffson  prlnurily  U»1ble  on  Imttrmment* 

The  person  *'  primarilj  "  liable  on  an  instrument  is  the  person 
viho  hj  the  terms  of  the  instrument  is  absolutely  required  to  paj 
the  same.    AH  other  parties  an?  "  eeeondarily  "  liable. 

In  determining  what  is  a  "  reasonable  time  "  or  an  **  unreason- 
able time  "  regard  is  to  be  had  to  the  nature  of  the  instrument,  the 
usage  of  trad^  or  businesg  {if  any)  with  respect  to  such  instru- 
ments, and  the  facts  of  the  pariicnlar  case. 


§   Sw  Tl^«,  k««^  «ompni#d|  w&«m  lA«t  dMy  f  sUs  on  holiday- 

Where  the  day^  or  the  last  day,  for  doing  any  act  herein  re- 
quired or  permitted  to  be  done  falls  on  Sunday  or  on  a  holiday, 
the  act  may  be  done  on  the  next  succeeding  secular  or  business  day. 

The  provisions  of  this  chapter  do  not  apply  to  negotiable  in- 
struments made  and  delivered  prior  to  October  first,  eighteen 
hundred  and  ninety-Beven. 

In  any  cade  not  provided  for  in  this  chapter  the  mlei  of  the  law 
loercbaiit  ahaU  govem. 
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!iETICLE  3. 
FORM  AND  mTERPRETATIOH, 

Sicnoir  20.  Form  of  negotiable  ins trument, 

21.  Certainty  as  to  eum;  what  constitutes*  ^ 

22.  When  promise  is  unconditional. 

23-  Detenu  in  able  future  time ;  what  conatitntes. 

24,  Additional  provisions  not  affecting-  negotiability^* 

25,  Omiasions;  seal;  particular  monej, 

26,  When  payable  on  demand 

27,  When  payable  to  order. 
28*  When  payable  to  bearer. 
29.  Terma,  when'  sufficient. 

30-  Date,  presumption  as  to,  ^ 

31.  Ante-dated  and  post-dated* 

32.  When  date  may  be  inserted, 

33.  Blanks^  when  may  be  filled.     , 

34.  Incomplete  instrument  not  delivered. 

35.  Delivery;  when  effectual;  when  presumed. 

36.  Construction   where  instrument  is  ambiguous* 

37., Liability  of  person  signing  in  trade  or  assumed  namot 

38.  Signature  by  agent;  authority;  how  shown. 

39.  Liability  of  person  signing  as  agent, 

40.  Signature  by  procuration;  effect  of. 

41.  Effect  of  indorsement  by  infant  or  corporBtion. 
43.  Forged  signature;  effect  of. 

§  £0.  Form  of  negotiable  luttnuuent* 

An  instrument  to  be  negotiable  must  conform  to-tbe  followii^ 
requirements: 

1,  It  must  be  in  writing  and  signed  by  tbe  maker  or  drawer; 

2-  Must  contain  an  unconditional  promise  or  order  to  pay  a 
aura  certain  in  money ; 

3.  Must  be  payable  on  demand,  or  ^t  a  £xed  or  determinablo 
future  time; 

4.  Must  be  payable  to  order  or  to  bearer ;  and 

5.  Wbere  the  instniment  is  addressed  to  a  drawee,  he  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certainty. 

§  Sl«  GertAiiitr  as  t«  sniti;  w1i«.t  eonstitut^i. 

The  sum  payable  is  a  sum  certain  within  the  meaning  of  thiA 
chapter  although  it  ia  to  be  paid : 
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1*  With  interest;  or 

2.  By  stated  instalments;  or 

3,  By  stated  iostairaentSj  with  a  provision  that  opoB  default  in 
payment  of  anj  instalment  or  of  interest,  the  whole  shall  beeoino 
due;  or 

4>  With  exchange,  whether  at  a  fixed  rate  or  at  the  current 
rate;  or 

t>«  With  costs  of  collection  or  an  attorney's  fee,  in  case  pay- 
ment shall  not  he  made  at  maturity, 

$   02.  Wben  promise  fi  vuiOQiidltloiftal* 

An  uDcjualificd  order  or  promise  to  pay  is  unconditional  withia 
the  meaning  of  this  chapter,  though  coupled  with: 

1.  An  indication  of  a  particular  fund  out  of  which  reimhuMe- 
uient  is  to  be  luade^  or  a  particular  account  to  be  debited  with  the 
amount  j  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  in- 
strument. 

But  an  order  or  promise  to  pay  out  of  a  particular  fund  is  not 
uneonditional.  ^ 

(  23.  Dctannliuilile  fntare  time;  wliat  «oiMtltnte«* 

An  instrument  is  payable  at  a  determinable  future  time,  witMii 
the  meaning  of  this  chapter,  which  is  expresacd  to  be  payable; 

1.  At  a  fixed  period  after  date  or  sight;  or 

3.  On  or  before  a  fixed  or  determinable  future  time  specified 
therein ;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  which  is  certain  to  happen,  though  the  time  of  happening 
be  uncertain- 

An  instrument  payable  upon  a  eontm^ncy  is  not  negotiable, 
and  the  happening  of  the  event  does  not  cure  the  defect. 

t  j&4,  AddltlQiiAl  profit  om*  not  affAGtlne  nesntlaliillty. 

An  instrument  which  contains  an  order  or  promise  to  do  any  act 
in  addition  to  the  payment  of  money  is  not  negotiable.  But  the 
negotiable  character  of  an  instrument  otherwise  negotiable  is  not 
afi'ected  by  a  provision  which : 

1-  Authorizes  the  sale  of  collateral  securities  in  case  the  instru- 
ment be  not  paid  at  maturity;  or 

2.  Authorizes  a  confession  of  Judgment  if  the  instrument  be  not 
^id  at  maturity;  or 
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3*  Waives  the  benefit  of  any  law  intended  for  the  advantage  or 
protection  of  the  obligor;  or 

4,  Gives  the  bolder  an  election  to  require  something  to  be  done 
in  lieu  of  payment  of -monej* 

But  nothing  in  this  section  shall  validate  any  provision  or  stipu- 
lation otherwise  illegal. 

The  validity  and  negotiable  character  of  an  instrument  are  not 
affected  by  the  fact  that : 

1,  It  13  not  dated;  or 

2*  Does  not  specify  the  valne  given,  or  that  any  value  has  bcca 
given  therefor;  or 

3-  Does  not  specify  the  place  where  it  is  drawn  or  the  place 
where  it  is  payable;  or 

4,  Bears  a  seal ;  or 

5,  Designates  a  particular  kind  of  current  money  in  which  pay- 
ment is  to  be  made* 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  re- 
quiring in.  certain  eases  the  nature  of  the  consideration  to  bo 
stated  in  the  instrument.  • 

f  20.  W3iej^  payable  on  det&aitd. 

An  instrument  is  payable  on  demand: 

1,  Where  it  is  ejspreased  to  be  payable  on  demandj  or  at  sights 
or  on  presentation ;  or 

%  In  whicli  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted  or  indorsed  when  over- 
due, it  13,  as  regards  the  person  so  issuing,  accepting  or  Indorsing 
it,  payable  on  demand. 

}  SET*  WK«]i  payalile  to  oT4e7. 

The  instrument  is  payable  to  order  where  it  is  drawn  payable 
to  the  oMer  of  a  specified  person  or  to  him  or  his  order.  It  may 
be  drawn  payable  to  the  order  of; 

1-  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

2,  The  drawer  or  maker;  or 

3,  The  drawee ;  or 

4*  Two  or  more  payees  jointly ;  or 

6,  One  or  some  of  several  payees ;  or 

0.  The  holder  of  an  office  for  the  time  being. 
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Where  the  iBstTuiueiit  is  payable  to  order  the  payee  must  be 
named  or  otherwise  indicated  therein  with  reasonable  certauitj* 

I    ZB*  WlieiL  pA^a^bLo   to   bea^«r*  ^ 

The  instrument  is  payable  to  hearer; 

t.  When  it  is  expressed  to  be  so  payable ;  or 

2.  When  it  is  payable  to  a  person  named  therein  or  bearear;  or 

3,  When  it  is  payable  to  the  order  of  a  fictitious  or  non-existing 
person^  and  such  fact  was  known  to  the  person  making  it  so  pay- 
able; or 

4*  When  the  name  of  the  payee  does  not  purport  to  be  the  name 
of  any  person ;  or  , 

5.  When  the  only  or  last  indorsement  ia  an  indoTsement  in 
blank 

The  instrument  need  not  follow  the  language  of  this  chapter^ 
but  any  terms  are  enfficient  which  clearly  indicate  an  intention  to 
conform  to  the  requiremcDts  hereof- 

§  so,  D«t«,  pretumpttam  ai  to. 

Where  the  inslrunient  or  an  acceptance  or  any  indorsement 
thereon  is  dated^  such  date  is  deemed  prima  facie  to  be  the  true 
date  of  the  making,  drawing,  acceptance  or  indorsement  as  the 
ease  may  he. 

I  81.  Ante-dated  and  post* dated. 

The  instrument  is  not  invalid  for  the  reason  only  that  it  is  ante- 
dated or  post-dated,  provided  this  is  not  done  for  an  illegal  or 
fraud uleDt  purpose.  The  person  to  whom  an  instrument  so  dated 
ia  delivered  acquires  the  title  thereto  as  of  the  date  of  delivery* 

t  32*  Wliem  date  mar  be  Inserted. 

Where  an  instrument  expressed  to  be  payable  at  a  fixed  period 
after  date  is  issued  undated,  or  where  the  acceptance  of  an  instm- 
mont  payable  at  a  fixed  period  after  sight  is  undated,  any  bolder 
may  insert  therein  the  true  date  of  issue  or  aeceptanccj  and  the 
batrument  shall  be  payable  accordingly-  The  insertion  of  a  wrong 
date  does  not  avoid  the  instrument  in  the  hands  of  a  subsequent 
holder  in  due  course;  but  as  to  him,  tl^e  date  so  inserted  is  to  b& 
regarded  as  the  true  date. 

I  83*  Blanks;  trben  may  be  filled. 

Where  the  instrument  is  wanting  in  any  material  particnlaYy  flue 
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person  in  possession  thereof  has  a  prima  facie  aniliority  to  com- 
plete  it  by  filling  up  the  blanks  therein.  And  a  signature  on  » 
blank  paper  delivered  by  the  person  making  the  signature  in  order 
that  the  paper  may  be  converted  into  a  negotiable  instrument 
operates  as  a  prima  facie  authority  to  fill  it  up  as  such  for  anj 
amount  In  orck%  however,  that  any  such  instrument,  when  com- 
pleted, may  be  enforced  againsi  any  person  who  became  a  parfj 
thereto  prior  to  its  completion,  it  must  be  filled  up  strictly  in 
aL*<^ordance  with  the  authority  given  and  within  a  reasonable  tirae. 
But  if  any  such  instruincnt,  after  completion,  is  negotiated  to  a 
holder  in  due  course,  it  is  valid  and  effectual  for ^ all  purposes  in 
his  hands,  and  he  may  enforce  it  as  if  it  had  been  filled  np  strictlj 
in  accordance  with  the  authority  given  and  within  a  reasonabld 
time- 

§  34i.  Ineumplete  Itt^trnment  not  deliTeTcd. 

Where  an  incomplete  instrument  has  not  been  delivered  it  will 
not,  if  completed  and  negotiated,  without  authority,  be  a  valid 
contract  in  the  bands  of  any  holder,  as  against  any  person  whose 
signature  was  placed  thereon  before  deliveiy* 

B  35,  llfilivefy;  when  effectnalt  when  preinnLed. 

Every  contract  on  a  negotiable  instninient  is  incomplete  and 
revocable  until  delivery  of  the  instniiuent  for  the  purpose  of  gmi^ 
etTect  thereto.  As  between  immediate  parties,  and  as  regards  ft 
remote  party  other  than  a  holder  in  due  course,  the  delivery,  in 
order  to  he  effectual,  must  he  made  either  by  or  under  the  author^ 
ity  of  the  party  tnaking,  drawing,  accepting  or  indorsing,  as  the 
case  may  he;  and  in  such  case  the  delivery  may  he  shown  to  have 
boen  conditional,  or  for  a  special  purpose  only,  and  not  for  the 
purpose  of  transferring  the  property  in  the  instrument  But 
where  the  instrument  is  in  the  hands  of  a  holder  in  due  conrae,  a 
valid  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make 
thom  liable  to  him  is  conclusively  presumed.  And  where  the 
instrument  is  no  longer  in  the  possession  of  a  party  whose  signa- 
ture appears  thereon,  a  valid  and  intentional  delivery  by  him  is 
presumed  until  the  contrary  is  proved. 

§  36.  Conatrnetion  where  Initrnment  1a  Am1ilgiioiu« 

Where  the  language  of  the  instrument  is  ambigtions,  or  thei© 

are  omissions  therein,  the  following  rules  of  construction  apply: 

1,  Where  the  sum  payable  is  expressed  in  words  and  also  in 
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figures  and  there  is  a  digcrepancy  between  the  twOj  the  auin  de- 
noted by  tile  wards  is  the  sum  pajable;  but  if  the  words  are  am* 
biguous  or  uncertain,  references  may  be  bad  to  the  figures  to  fix 
the  amount; 

2,  Where  the  instniment  provides  for  the  pajmeni  of  interest, 
without  specifying  the  date  from  which  ioterest  is  to  run,  the 
interest  runs  from  the  date  of  the  instrument,  and  if  the  instru- 
ment is  undated,  from  the  issue  thereof ; 

3-  Where  the  instrument  is  not  dated,  it  will  be  considered  to 
he  dated  as  of  the  time  it  was  issued ; 

4»  Where  there  is  a  conflict  between  the  written  and  printed 
proviaions  of  the  instrument,  the  written  provisions  prevail; 

5*  Where  the  instrument  is  so  ambiguous  that  there  is  doubt 
whether  it  is  a  bill  or  tio^e,  the  holder  may  treat  it  as  either  at 
his  election ; 

6,  Where  a  signature  is  so  placed  upon  the  instrument  that  it 
is  not  clear  in  what  capacity  the  person  making  the  same  intended 
to  sign,  be  is  to  he  deemed  an  indorser ; 

7p  Where  an  instrument  containing  the  worda  '*  I  promise  to 
pay  "  is  signed  by  two  or  more  persons,  they  are  deemed  to  be 
jointly  and  severally  liable  thereon, 

t  87,  litalitlltT  of  perion  i  inning:  in  trftd«  or  Kftramed  ttsvie. 

No  person  is  liable  on  the  instrument  whose  signature  does  not 
appear  thereon,  except  as  herein  otherwise  expressly  provided- 
But  one  who  signs  in  a  trade  or  assumed  name  will  he  liable  to  the 
tame  extent  as  if  he  had  signed  in  his  own  name- 

I  38,  Slsiiatiire  hy  agents  antliorlt^;  li«w  iliowa. 

The  signature  of  any  party  may  be  made  by  a  duly  anthorized 
agent.  No  particular  form  of  appointment  is  necessary  for  this 
purpose  J  and  the  authority  of  the  agent  may  be  established  as  in 
other  eases  of  agency, 

t  39,  Ma^falUtr  of  perflon  mlgn^n^  a*  aeent* 

Where  the  instrument  contains  or  a  person  adds  to  his  si^ature 
words  indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or 
in  a  representative  capacity,  he  is  not  liable  on  the  instrument  if 
be  was  duly  authorized;  but  the  mere  addition  of  words  describing 
him  as  an  agent,  or  as  filling  a  representative  character,  without 
disclosing  his  principal,  docs  not  exempt  him  from  personal 
liability. 
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f  40.  Signatare  liy  procuratiott;  effect  of. 

A  signature?  by  "  procuration  "  operates  as  notice  that  the  agent 
has  but  a  limited  authority  to  sign,  and  the  principal  is  bound  only 
in  case  the  agent  in  so  signing  acted  within  the  actual  litnita  of  his 

authority. 

%  41.  Effect  <pf  imdorfleiiLe&t  hj  Infftnt  or  eorpOPAttoiu 

The  indorsem£?nt  or  assignment  of  the  instrument  by  a  corpora- 
tioB  or  by  an  infant  passes  the  property  therein,  nQtwithstanding 
that  from  want  of  capacity  the  corporation  or  infant  may  incur  no 
liability  thereon. 

■^  .far*- 

§  42*  Forged  Algiuititre;  effeet  of.  ^ 

Where  a  signature  is  forged  or  made  without  authority  of  the 
person  whose  signature  it  purports  to  be,  it  is  wholly  inoperative, 
and  no  right  to  retain  the  instrument,  or  to  give  a  discharge  there- 
for, or  to  enforce  payment  thereof  against  any  party  theretOj  can 
be  acquired  through  or  under  such  signature,  unless  the  party, 
against  whom  it  is  sought  to  enforce  such  right,  is  precluded  from 
Betting  up  the  forgery  or  want  of  authority. 
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ARTICLE  4. 

CONSIDERATION. 

SmCTVm  60,  Presumption  of  coTiaideration. 
61,  Wliat  constitutes  consideration- 
s'. What  constitutes  holder  for  value. 

63.  When  lien  on  instrumeiit  constitutes  bolder  for  Talud. 

64.  Effect  of  want  of  conaidcration, 

65.  Liability  of  accommodation  party. 


f  SO,  Preaumptloit  of  eotnidferatloii. 

Every  negotiable  instrument  is  deemed  prima  facie  to  have  been 
itstied  for  a  valuable  consideration ;  and  every  person  whose  signa* 
tore  appears  thereon  to  have  become  a  party  thereto  for  value. 

f  Si.  Wlimt  oonatitntes  ooBslderatlon* 

Value  is  any  consideration  sufficient  to  support  a  aimple  con- 
tractp  An  antecedent  or  pre-existing  debt  constitutes  value;  and 
10  deemed  such  whether  the  instrument  is  payable  on  demand  or 
at  a  future  time, 

f  624  Wkat  ooiutltiiieB  holder  for  vmliio. 

Where  value  has  at  any  time  been  given  for  the  instrument,  the 
holder  is  deemed  a  holder  for  value  in  respect  to  ail  parties  who 
became  such  prior  to  that  time, 

i  53.  Wkea  lieit  om  luctramfiiit  ooiutltttte*  holder  for  Talne* 

Where  the  holder  has  a  lien  on  the  iDstrument,  arising  either 
from  contract  or  by  implication  of  law,  he  is  deemed  a  holder  for 
value' to  the  extent  of  his  lieu. 

§  64p  Elfeet  of  ^vrsut  of  coitsideratloiL. 

Absence  or  failure  of  consideration  is  matter  of  defense  as 
against  any  person  not  a  holder  in  due  course;  and  partial  failure 
of  consideration  is  a  defense  pro  tan  to  whether  the  failure  is  an 
ascertained  and  liquidated  amount  or  otherwise. 

I  55,  Llahlllty  of  accomioodation  partf. 

An  accommodation  party  is  one  who  has  ^ii^ed  the  instrument 
«s  maker^  drawer,  acceptor  or  indorser^  without  recelring  vahm 
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therefor,  and  for  the  purpose  of  lending  his  name  to  some  other 
person*  Such  a  person  ia  liable  on  the  instmnient  to  a  holder  for 
valucj  notwithstanding  such  holder  at  the  time  of  taking  the  in* 
strnmeDt  knew  him  to  be  only  an  accommodation  party* 


♦   ■ 
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ARTICLE  5. 


NEGOTIATION. 

What  conBtitutes  negotiatioiL 

Indorsement;  how  zaade. 

IndDrs^ment  ratiat  be  of  entire  instnmienlL 

Kinds  of  indoraement 

Special  indorsement;  indorsement  in  blank. 

Blank  Indorsement;  how  changed  to  speeial  indoraeniaDL 

When  indorsement  restrictive. 

Effe^^t  of  restrictive  indorsement;  rights  of  indoisee* 

Qaalified  indorsement 

Condi tionel  indorsement.  ' 

Indorsement  of  instrument  payable  to  bearer. 

Indorsement  where  payable  to  two  or  more  persona. 

Effect   of   ingtrument  drawn   or  indorsed   to   a  person   m 

cashier. 
Indorsement   where   name    ia  wrongly   designate  Qt  tnii- 

apelled. 
Indorsement  in  representative  capacity. 
Time  of  indorsement;  presumption,  ^ 

Pl^e  of  indorsement;  presumption^ 
Continuation  of  negotiable  character. 
Striking  out  indorsement. 
Transfer  without  indorsement;  effect  of* 
When  prior  partj  may  negotiate  instrument- 

1   60.  WliAt   coiiAtitiitei  negotiation.  ^ 

An  instrument  k  negotiated  wheu  it  is  truiisft^red  froiu  on» 
person  to  another  In  such  manner  as  to  constitute  the  transferee 
the  Bolder  thereof »  If  payable  to  bearer  it  is  negotiated  by  de- 
livery; if  payable  to  order  it  is  negotiated  by  the_ indorsement  of 
the  holder  completed  by  delivery. 

I  01«  Indorsement  I  liow  made. 

The  indorsement  must  be  written  on  the  instrument  itself  or 
upon  a  paper  attached  thereto.  The  signature  of  the  indorserj 
without  additional  worda^  is  a  sufficient  indorsement, 

t  02.  Indorsement  mnat  be  of  entire  inttminent. 

The  indorsement  must  be  an  indorsenieut  of  the  entire  instm- 
ment.  An  indorsementj  whieb  purports  to  transfer  to  the  indorsee 
a  part  only  of  the  aQiouiit  payable^  or  which  purports  to  transfer 
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the  infltruinent  to  two  or  more  indorsees  severally ,  does  not  op^Tate 
a3  a  negotiation  of  the^nstmment.  But  where  the  inatmiDezit  has 
been  paid  in  part,  it  may  be  indorsed  ae  to  the  residue. 

S  63,  Kind*  of  Indoraeimeiit. 

An  indorsement  may  be  either  special  or  in  blanb;  and  it  maj 
xlso  be  either  restrictiTe  or  qualified,  or  conditional 

§  64.  S^«elal  |]idor«eitteiit;  lmdoi«ett«at  fa  VlAnk. 

A  special  indorsement  specifies  the  person  to  ivhom^  or  to  wboee 
order  the  instrument  is  to  be  payable ;  and  the  indorsement  of  such 
indorsee  is  necessary  to  the  further  negotiation  of  the  instrument- 
An  indoraenoent  in  blank  specifics  no  indorsee^  and  an  instrument 
fo  indorsed  is  payable  to  bearer,  and  may  he  negotiated  by  delivery. 

i  ftSw  Bl«mk    lmdOTC««i«at»    how    cluuLced   to    iveoiAl    lndori«nft«»t* 

The  holder  may  convert  a  blank  indorsement  into  a  special  in- 
dorsement by  writing  over  the  signature  of  the  indorser  in  blai^ 
any  contract  consistent  with  the  character  of  the  indors^nfiot. 

I  40.  When  ladov««m«at  YOittfiativc. 

An  indorsement  is  restrictive,  which  either ; 

1,  Prohibits  the  further  negotiation  of  the  instrument;  or 

8.  Constitutes  the  indorsee  the  agent  of  the  indorser ;  or 

8.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  uae  of 

aome  other  person.  I 

But  the  mere  absence  of  words  implying  power  to  negotiste 

does  not  make  an  indorsement  restrictive. 

I  d7,  £tfo«t  «f  r«0ifiotlT«  tad«t«onia&t|  right  of  Ittdonft*. 

A  restrictive  indorsement  confers  upon  the  indorsee  the  right: 

1  *   To  receive  payment  of  the  instrument ; 

2-  To  bring  any  action  thereon  that  the  indorser  could  bring; 

3,  To  transfer  hia  rights  as  such  indorsee^  where  the  form  of  tb© 
indorsement  authorizes  him  to  do  so. 

But  all  subsequent  indorsees  acquire  only  the  title  of  the  firet 
indorsee  under  the  reab-ictive  indorsement 

I   68.  Qnallfled  indoraBment. 

A  qualified  indoraement  constitutes  the  indorser  a  mere  assignor 
of  the  title  to  the  instrument.  It  may  he  made  by  adding  to  the 
iiidorser's  signature  the  words  "without  recourse"  or  anv  worda 
of  Sim  liar  import,  Suc^h  an  indorsement  does  not  impair  the 
negotiable  character  of  the  instrument 
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Where  as  indorsement  is  conditionalj  a  party  required  to  pay  tta 
lEstrumcDt  may  disregard  the  condition^  and  make  payment  in  the 
indorsee  or  his  transferee,  whether  the  eondition  ha^  been  fulfilled 
or  not  But  any  person  to  whom  an  instrument  so  indorsed  la 
negotiated,  will  hold  the  same,  or  the  proceeds  thereof,  subject  to 
ihe  rights  of  the  person  indorsing  conditionally- 

i  70*  ladtkvtemeat  of  Insin^aieiit  parable  to  bearsT* 

Where  an  instrument,  payable  to  bearer,  is  indorsed  specially,  it 
may  neverthelesa  be  further  negotiated  by  delivery;  but  the  person 
indorsing  specially  is  liable  as  indorser  to  only  aiich  holders  &0 
make  title  through  his  indorsement. 

I  71»  t]i4ora«nieiit  whero  pajalilv  to  two   or  more  pexvomsp 

Where  an  instrument  ia  payable  to  the  order  of  two  or  more 
payees  or  indorsees  who  are  not  partners,  all  must  indorse,  unlesa 
the  one  indorsing  has  authority  to  indorse  for  the  others, 

§  72.  Effect    of    liutri&EiLeat    dra^ra    or    Indoraed    to    a    penom    ai 
oaaliier. 

Where  an  instrument  is  drawn  or  indorsed  to  a  person  as 
** cashier"  or  other  fiscal  officer  of  a  bank  or  corporation,  it  ia 
deemed  prima  facie  to  be  payable  to  the  bank  or  corporation  of 
which  he  is  such  oflScer;  and  may  be  negotiated  by  either  the  in- 
dorsement of  the  bank  or  corporation^  or  the  indorsement  of  the 
officer. 

i  73,  Indorteniemt    wbore    aano    !■    wtohkIt    deslciiated    or    mMm^ 
apelled. 

Where  the  name  of  a  payee  or  indorsee  is  wrongly  designated  or 
iDi^spelled,  he  may  indorse  the  instrument  as  therein  described, 
adding,  if  he  think  fit,  his  proper  signature. 

I  74.  Indoraomont  in  reproBentatlve  capaoity* 

Where  any  person  is  under  obligation  to  indorse  in  a  representa- 
tive capacity,  he  may  indorse  in  such  terms  as  to  negative  personal 
Uability, 

§  75*  Tiioe  of  iadoTseiociit;  preamnptlon. 

£ju!ept  where  an  indorsement  bears  date  after  the  maturity  of 
the  instrument,  every  negotiation  ia  deemed  prima  facie  to  haTe 
been  efifected  before  the  instrument  was  overdue. 

I  7G^  Place  of  ladorsement;  presmiiptioii. 

Except  where  the  contrary  appears  every  indorsement  is  pre- 
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8un]ed  prima  faeie 
strunient  is  dated. 


to  have  been  made  at  the  place  where  the  in- 


(  77.  Contiauatioit  of  a«eotlable  diAracter. 

An  instrument  negotiable  in  ita  origin  continues  to  be  negotiable 
nutil  it  has  been  restrictivelj  indorsed  or  discharged  by  pa^inent 
or  otherwise. 

f  78.  Striking  out  Imdoi^ftein^iit. 

The  holder  may  at  anj  time  strike  out  aiiy  indoraeraent  which 
13  not  necessary  to  his  title.  The  indorser  whose  indorsement  is 
struck  out,  and  all  indorsera  subsequent  to  him,  are  thereby  relieved 
from  liability  on  the  instrurapnt. 

%   79*  Ti-ansf^r  witltont  IndarvemeiLt]  eifeot  of. 

Where  the  holder  of  an  instrument  payable  to  bis  order  transfers 
it  for  value  without  indorsing  it,  the  transfer  vests  in  the  trans- 
feree such  title  as  the  transferrer  bad  therein,  and  the  transferee 
acquires,  in  addition,  the  right  to  have  the  indorsement  of  the 
transferrer.  But  for  the  purpose  of  determining  whether  the 
transferee  is  a  holder  in  due  course,  the  negotiation  tabes  effect  as 
of  the  tiirie  when  the  indorsement  is  actually  made. 

§  60.  M^nen  prior  part^  maj  negotiate  Imti^uneiit. 

Wtere  an  instrument  is  negotiated  back  to  a  prior  party,  sndi 
party  may,  subject  to  the  provisions  of  this  chapter,  rc-issne  and 
further  negotiate  the  same.  But  he  is  not  entitled  to  enforce  pay- 
ment thereof  against  any  Intervening  party  to  whom  he  was  per- 
sonally liable. 
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•ARTICLE  6, 

BIGHTS  OF  HOLDER 

SBGTfON  90,  Higlit  of  holder  to  eue;  payment, 

91.  What  constitutes  a  holder  in  due  coutse. 

&2,  When  peraon  not  deemed  holder  in  due  eoiiiiQ» 

03.  Notice  before  full  amount  paid. 

94.  When  title  defective, 

95.  What  eooatitutea  notice  of  defeeL 

96.  Hi^hts  of  holder  in  due  course, 
*  97.  When  subject  to  original  defenses, 

98,  Who  deemed  holder  in  due  eouise- 

§90.  Rlelit  of  holder  to  «iie;  p&Ttneat* 

The  hoJder  of  d  ncgotiahle  instrument  may  sue  thereon  in  Bib 
own  Bame;  and  payment  to  him  in  due  course  disehargpg  the 
instrument- 

§  dl.  WltAt  oomstltotei  m  holder  Id  dae  oonntt* 

A  holder  in  due  course  is  a  holder  who  baa  taken  the  instrument 
under  the  following  conditiong ; 

1.  That  it-ia  complete  and  regular  upon  its  face; 

2,  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  di3honored,  if  such  waa 
the  fact ; 

3.  That  be  took  it  in  good  faith  and  for  value; 

4,  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice 
of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the 
person  negotiating  it- 

§  02,  When.  per>on  not  doomed  holder  In  due   oouraop 

Where  an  instrument  payiible  on  demand  is  negotiated  an  nn- 
reasonable  length  of  time  after  its  issue^  the  bolder  is  not  deemed 
n  holder  in  due  course. 

I  93.  Hotloo  before  full  »iiioiiiit  paid. 

Where  the  transferee  receives  notice  of  any  infirmity  in  the  in- 
itmment  or  defect  in  the  title  of  the  person  negotiating  the  same 
Ijefore  be  has  paid  the  full  amount  agreed  to  be  paid  therefor^  fan 
will  be  deemed  a  holder  in  due  course  only  to  the  extent  of  the 
amount  theretofore  paid  by  him. 
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Thci  lirle  of  a  person  who  negotiates  an  instrument  is  defective 
within  the  meaning  of  this  chapter  when  he  obtained  the  instni* 
ment,  or  any  signature  thereto,  bj  fraud,  duresB,  or  force  and  fear^ 
or  otJier  unlawful  meanSj  or  for  an  illegal  consideratioUj  or  when 
he  negotiates  it  in  breach  of  faith^  or  under  such  clreumstancea  aft 
amount  to  a  fraud.  -  , 

To  constitute  notice  of  an  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  the  same^  the  person  to  whom 
it  19  negotiated  must  have  had  actual  knowledge  of  the  infirmity  opt 
defectj  or  knowledge  of  such  facta  that  his  action  in  taking  the  ia^ 

Btrument  amounted  to  bad  faiti* 

f  00«  HIghts  of  holder  in  due  conme. 

A  holder  in  due  course  holds  the  instrument  free  from  any  de- 
fect of  title  of  prior  parties  and  free  from  defenses  available  to 
prior  parties  among  themselves,  and  may  enforce  payment  of  the 
instrument  for  the  full  amount  thereof  against  all  parties  liable 
thereon, 

f  97.  Wheii  «it1»ject  to  ordinal  defeutet. 

In  the  hands  of  any  holder  other  than  a  holder  in  due  course,  a 
negotiable  instrument  is  siibje^ct  to  the  same  defenses  as  if  it  were 
non-negotiable.  But  a  holder  who  derives  his  title  through  a  holder 
in  due  coursPj  and  who  ia  not  himself  a  party  to  any  fraud  or 
iJlegality  affecting  the  instniment,  has  all  the  rights  of  such  former 
holder  in  respoct  of  all  par  tits  prior  to  the  latter, 

9  &8.  Who  deemed  holder  In  due  canrflo. 

Every  holder  is  deemed  prima  facie  to  be  a  holder  in  due  course; 
but  when  it  is  shown  that  tlie  title  of  any  person  who  has  negoti- 
ated the  instrument  was  defective,  the  burden  is  on  the  holder  to 
prove  that  he  or  some  person  under  whom  he  claims  acquired  the 
title  as  a  holder  in  due  course.  But  the  last  mentioned  rule  does 
not  apply  in  favor  of  a  party  who  became  bound  on  the  inatmment 
prior  to  the  acquisition  of  such  defective  title. 
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ARTICIE  1 

LIABILITIES  OF  PARTIE& 

SfiCTloK  110.  Liability  of  maker. 

111.  LiBbility  of  drawer.  * 

112.  Liability  of  acceptor. 

113.  When  person  deemed  indorser. 
114*  Liability  of  irregular  indorser. 

115*  Warranty;  where  negotiation  by  delHery  or  by  a  qualified 

indorsement. 
116.  Liability  of  general  indorser. 
117-  Liability  of  indorser  where  paper  negotiable  by  deliTerjr 

118.  Order  in  which  indoisers  are  liable, 

119.  Liability  of  agent  or  broker, 

I   lia  I4Abilit7  af  maker. 

The  maker  of  a  negotiable  instrument  by  making  it  engages  that 
he  will  pay  it  according  to  its  tenor;  and  admits  the  existence  of 
the  payee  and  bis  then  capacity  to  indorse. 

f   111,  Ua1iUtl7  of  dr&wer. 

The  drawer  by  drawing  the  instrument  admits  the  existence  of 
the  payee  and  his  then  capacity  to  indorse ;  and  engages  that  on  due 
presentmt^nt  the  instrument  will  be  aeeepted  and  paid,  or  both, 
according  to  its  tenor,  and  that  if  it  be  dishonored,  and  the  neeea^. 
sary  proeeedings  on  dishonor  be  duly  taken,  he  will  pay  the  amount 
thereof  to  the  holder^  or  to  any  subsequtnt  indorser  who  may  be 
compelled  to  pay  it.  13ut  the  drawer  may  insert  in  the  instrument 
an  expresii  stipulation  negativing  or  limiting  his  own  liability  ta 
the  holder. 

i  112.  liability  »f  acceptor. 

The  acceptor  by  accepting  the  instrument  engnges  that  he  will 
pay  it  acording  to  the  tenor  of  hi^  aeeeptance;  and  admits: 

1,  The  existence  of  the  drawer,  the  genuineness  of  bis  signaturCj 
and  his  capacity  and  authority  to  draw  the  instrument;  and 

2.  The  existence  of  the  payee  and  bis  then  capacity  to  indorsa 

I  113.  Wlt«n  p^TMOp.  d««ixLed  indorter. 

A  person  placing  his  signature  upon  an  instrument  otherwiie 
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tbati  as  maker,  draiver  or  acceptor  is  deemed  to  be  an  indorser, 
imleefi  he  clearly  indicateB  by  appropriate  words  his  iiitectLoii  to  ba 
bonnd  in  flome  other  capacity. 

I  114.  ]liial»llltr  o'  IrresiilA'  Imdiftr*^. 

Where  a  person,  not  otherwise  a  party  to  an  instrumentj  places 

thereon  hia  aignature  in  blank  before  deliveryj  he  ia  liable  aa  in- 
doraer  in  accordance  with  the  following  rules: 

1-  If  the  instrument  ia  payable  to  the  order  of  a  third  person^ 
be  is  liable  to  the  payee  and  to  all  Buhaequent  parties. 

2-  If  the  instrument  is  payable  to  the  order  of  the  maker  or 
drawer,  or  ia  payable  to  bearer,  he  is  liable  to  all  parties  subse- 
quent to  the  maker  or  drawer- 
s' If  he  signs  frfr  the  accommodation  of  the  payee,  he  is  liable 

to  all  parties  subsequent  to  the  payee- 

i  115.  WsTT^ntri  wlLer«  ue^otiAtlos  by  deUvarr  or  *hj  »  qvallfloA 

ladoTSfiiBteat.  ^ 

Every  person  negotiating  an  inatrtiment  by  delivery  or  by  a 
qualified  indorsement,  warrants: 

1,  That  the  instrument  ia  genuine  and  in  all  respects  what  it 
purports  to  be ; 

2,  That  he  has  a  good  title  to  it ; 

3,  That  all  prior  parties  had  capacity  to  contract; 

4,  That  he  has  no  knowledge  of  any  fact  which  would  impair 
the  validity  of  the  instrmnent  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  ex- 
tends in  favor  of  no  holder  other  than  the  immediate  transferee- 
The  provisions  of  subdi vision  three  of  this  section  do  not  apply  to 
persons  negotiating  public  or  corporate  securities,  other  thaji  billa 
and  notes,  ^ 

S   116*  LtablUt?  of  gonofftl  iiidor*«v. 

Every  indorser  who  indorses  without  qualification,  warrants  t^ 
all  subsequent  holders  in  due  course : 

1,  The  matter  and  things  mentioned  in  subdivisions  one^  tw« 
and  thi*pe  of  the  next  preceding  section  -  and, 

2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid 
and  subsisting. 

And  J  in  addition,  he  engages  that  on  due  presentment,  it  shall 
Iw  accepted  or  paid*  or  both^  as  the  cft?!e  may  be,  according  lo  its 
trnor,  and  that  if  it  be  dishonored,  and  the  necessary  proceedings 
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OB  dishotior  lie  duly  taken,  be  will  pa^  the  amount  thereof  to  the 
^Ider,  or  to  any  subsequeDt  indoraer  who  may  be  eompelled  to 

pay  iL 

\ 

Wis  ere  a  person  places  his  indorsement  on  an  instrument  negoti- 
able by  delivery  he  incurs  flll  the  liabilities  of  an  indorsen 

i   118.  O^ef  In  whLGli  indoTser*  ft^ft  liaMe. 

As  respects  one  another,  indorscrs  are  liable  prima  facie  in  the 
order  in  which  they  indorse;  but  evidence  is  admissible  to  show 
that  as  between  or  among  themselves  they  have  agreed  otherw^ise. 
JoiBt  payees  or  joint  indorsees  who  indorse  are  deenaed  to  indorse 
jointly  and  severally* 

i   119,  IdaliiKltr  of  me^nt  ov  broker. 

Where  a  broker  or  other  agent  negotiates  an  instrument  without 
indorsement,  he  incurs  all  the  liabilities  prescribed  !jy  section  one 
hundred  and  fifteen  of  this  chapter,  unless  he  discloses  the  name 
ef  his  principal,  and  the  fact  that  he  ia  acting  only  as  agent. 
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ARTICLE  8. 

PKESENTMENT  FOR  PAYMENT, 


Section  130.  Effect  of  want  of  demand  on  principal  debtor.  * 

131,  Presentment  where  instrument  ig  not  payable  on  demand. 

132,  What  constitutes  a  sufficient  presentment 

133,  PIftce  of  presentment. 

134,  Instrument  must  be  exhibited. 

135,  Presentment  where  insiniment  payable  at  bant 
130,  Presentment  where  principal  debtor  is  dead/ 
137i  Presentment  to  persons  liable  as  partners. 

138,  Presentment  to  joint  dehtora. 

139,  When  presentment  not  required  to  charge  the  drawer. 

140,  When  presentment  not  required  to  charge  the  indorser- 

141,  When  delay  in  making  presentment  is  excused* 

142,  When  presentment  may  be  dispensed  with. 

143,  When  instrument  dishonored  by  non-payment 

144,  Liability  of  person  aecondaril:?  liable,   when  In^trumCTii 

dishonored. 

145,  Time  of  maturity. 

146,  Time;  how  computed. 

147,  Rule  where  instrument  payable  at  bank. 

148,  What  constitutes  payment  in  due  eoutae, 

§  130.  Effect  of  want  of  dfimasid  oa  primelpal  delito^. 

Presentment  for  pajtnent  is  not  necessary  in  order  to  charge  the 
person  primarily  liable  on  the  instrument  j  but  if  the  instrument 
19,  by  its  terms,  payable  at  a  special  place,  and  he  is  able  and  will- 
ing to  pay  it  there  at  maturity  and  has  funds  there  available  for 
that  purpose,  such  ability  and  willingness  are  equivalent  to  a  tender 
of  payment  upon  his  part.  But  except  as  herein  otherwise  pro- 
Tided,  presentment  for  payment  is  necessary  in  order  to  charge  tbo 
drawer  and  indorsers. 

§  131.  Ffenentment  wliere  Imstmment  1«  &ot  para^X^  oa  demand 

Where  the  instrument  is  not  payable  on  demand,  presentment 
must  be  made  on  the  day  it  falls  due,  Wbere  it  is  payable  on  de- 
mand, presentment  must  be  made  within  a  reasonable  time  after 
its  issue,  except  that  in  the  case  of  a  bill  of  exchange,  presentment 
for  payment  will  be  sufficient  if  made  witbin  a  reasonable  time 
after  the  last  negotiation  thereof. 


'&'- 
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§  132.  W1i«.t  ooiutitmt«B  A  ftoMcieat  pTeaftntateiit. 

Presentment  for  payment,  to  be  sufticient,  must  be  made: 

1,  By  the  bolder,  or  by  eome  person  authorized  to  receive  pay- 
ment on  his  behalf;  ^ 

2,  At  a  reasonable  hour  on  a  business  dayj 

3,  At  a  proper  place  as  herein  defined ; 

4,  To  the  person  primarily  liable  on  the  instrnment,  or  if  he  ifl 
absent  or  inaccessible,  to  any  person  found  at  the  place  wheie  tlie 
presentment  is  made* 

§   133,  Ptaoe  of  p^'^sQiitxEifiiit, 

Presentment  for  payment  ia  made  at  the  proper  place: 

1,  Where  a  place  of  payment  is  specified  in  the  instrument  and 
it  is  there  presented ; 

2<  Where  no  place  of  payment  is  specified,  but  the  address  of 
the  person  to  make  payment  is  given  in  the  instrument  and  it  is 
Iherfl  presented ; 

3*  Where  no  place  of  payment  is  specified  and  no  address  is 
given  and  the  instrument  is  presented  at  the  usual  place  of  business 
or  residence  of  (be  person  to  make  payment ; 

4,  In  any  other  case  if  presented  to  the  person  to  make  payment 
wherever  he  can  be  foundj  or  if  presented  at  bis  last  known  place  of 
business  or  residence. 

%   134.  Xitstniiii«iit  maat  bft  exhibited. 

The  instrument  must  be  exhibited  to  the  person  from  whom 
payment  is  demanded,  and  when  it  is  paid  must  be  delivered  up  to 
the  party  paying  it. 

t  135i>  pTeientment  where  Inttrtimemt  psjablc  at  bank. 

Where  the  instrument  h  payable  at  a  b^nk,  presentment  for 
payment  must  be  made  during  banking  hours,  unless  the  person  to 
make  payment  has  no  funds  there  to  meet  it  at  any  time  during  the 
day,  in  which  case  presentment  at  any  hour  before  the  bank  is 
closed  OB  that  day  is  sufficient. 

9  136.  FT«ientmeitt  wit  ere  principal  debtor  li  dead. 

Where  the  person  primarily  liable  on  t\w  instrument  is  dead, 
and  no  place  of  payment  is  specified ,  presentment  for  payment 
must  be  made  to  his  personal  rf^prpscntative,  if  Fneh  there  be,  and 
if  with  the  exercise  of  reasonable  diligence^  he  can  be  found- 

I  13T.  FreHea^bnent  to  period* a  Ilnble  bs  pa-P'tiier*. 

Where  the  persons  primarily  liable  on  the  instrument  are  liable 
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as  partners,  and  no  place  of  payment  ia  specified,  presentment  for 
payment  may  be  made  to  any  one  of  them^  even  though  there  has 
been  a  dissolution  of  the  firm* 

I  13 8«  Pirea^ntsaent  to  Joint  debtors. 

Where  there  are  several  persons  not  partners,  primarily  liable  on 
the  inat^ment;  and  no  place  of  payment  is  specified,  pre^ntment 
must  be  made  to  them  alL 

I  139,  Wlieu  pc-«teiitBte)it  not  reiiolrod  to  eharso  tho  drawer. 

Presentment  for  payment  is  not  required  in  order  to  charge  the 
drawer  where  he  has  no  right  to  expect  or  require  that  the  drawee 

or  acceptor  will  pay  the  instrument 

S  140,  Wli«ii  prsi«iiijiLent  not  retinlfftd  to  cliafso  tbo  Indorper, 

Presentment  for  payment  is  not  required  in  order  to  charge  an 
indorser  where  the  instrument  was  made  or  accepted  for  hia  ac- 
commodationj  and  he  has  no  reason  to  expect  that  the  instrument 
wiE  be  paid  if  presented, 

§  141,  Wlten  delaj  la  nLaklns  precentm-ent  Is  «xeiiaed. 

Delay  in  making  presentment  for  payment  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder 
and  not  impntable  to  his  default,  misconduct  or  negligence.  When 
the  cause  of  delay  ceases  to  operate,  presentment  must  be  made 
with  reasonable  diligence. 

i  142.  Wben  pTesontmont  maj  lie  dispen«ed  iritli* 

Presentment  for  payment  is  dispensed  with:  ^ 

1.  Where  after  the  exercise  of  rcaaonable  diligence  preaentmcnt 
as  required  by  this  chapter  cannot  be  made; 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment  express  or  implied* 

§  143*  "When  liutrmment  ditltonored  hj  nfm-pajmeMt* 

The  instrument  is  dishonored  by  non*payment  when: 

1.  It  is  duly  presented  for  payment  and  payment  is  refused  or 

cannot  he  obtained ;  or 

3,  Presentment  is  eiccused  and  the  instrument  is  overdue  and  * 

unpaid. 

i  144,  lilalillltT  of  person  lecondaYllr  Ualile,  whett  inrtramevt  dls* 
bonored. 

Subject  to  the  provisions  of  this  chapter,  when  the  instrument  is 
dishonored  by  non-payment^  an  immediate  right  of  recourse  to  all 
parties  secondarily  liable  thereonj  acmes  to  the  holder. 
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I  I4&«  TLtoe  of  maittrltj. 

Every  negotiable  iDiitrument  is  payable  fit  the  time  &xed  tberein 
without  grace*  When  the  day  of  maturity  falls  upon  Sunday,  or  a 
holiday,  the  instrument  is  payable  on  the  next  succeeding  bnsiuesa 
day.  Instninaents  falling  due  or  becoming  payable  on  Saturday 
am  to  be  presented  for  payment  on  the  next  succeeding  business 
day^  except  that  instruments  payable  on  demand  may,  at  the  option 
of  the  holder,  be  presented  for  payment  before  twelve  o'clock  noon 
OB  Saturday  when  that  entire  day  is  not  a  holiday. 

Where  the  instrument  ii  payable  at  a  fixed  period  after  datc> 
after  sight,  or  after  the  happenii^  of  a  specified  event,  the  time 
of  payment  is  determined  by  excluding  the  day  from  ^hicb  the 
time  is  to  begin  to  run,  and  by  including  the  date  of  payment, 

f   147.  Rolo  wliere  initmmeitt  pa7a1)l«  At  'bank* 

Where  the  instrument  is  made  payable  at  a  bank  it  is  equivalent 
to  an  order  to  the  bank  to  pay  the  same  for  the  account  of  the  prin* 
eipal  debtor  thereon, 

I   14S.  Wkat  eoactttntev  pft^zn^fit  in  due  ooit:ne* 

Payment  is  made  in  due  course  when  it  is  made  at  or  after  the 
inattiri  ty  of  the  instrument  to  the  holder  thereof  in  good  faith  and 
without  notice  that  hia  title  is  defective. 
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ARTICLE  9. 
KOTICE  OP  DISHONOR. 

61CT1011  190.  To  whom  notice  of  diahoiior  must  bd  ^too. 

161.  By  whoni  given, 

162.  Notice  given  by  ageat 

163.  Effect  of  notice  giv^n  on  bebalf  of  Holder, 

164.  Effect  where  notice  ia  given  by  party  entitlad  tluOBtik 

165.  When  agent  may  give  notice, 
1C6,  When  notice  aufScienL 

167,  Form  of  notice,  ^ 

168,  To  whom  notice  may  be  given, 

169,  Notice  where  party  is  dead 

170,  Notice  to  partneira, 

171.  Notice  to  persons  jointly  liable, 

172.  Notice  to  bankrupt, 

173.  Time  within  which  notice  mi^st  be  gives. 

174.  Where  parties  reside  in  same  place, 

176,  Where  parties  reside  in  different  placea, 
176*  When  sender  deemed  to  have  given  due  notiooi 

177,  Deposit  in  post-office;  what  conatitutea. 

178,  Notice  to  antecedent  party;  time  of, 

t  170.  Where  notice  must  be  sent,  1 

180,  Waiver  of  notice, 

181,  *Whom  affected  by  waiver, 

182,  Waiver  of  protest, 

183,  When  notice  dispensed  with, 

184,  Delay  in  giving  notice;  how  excused* 

185,  When  notice  need  not  be  given  to  drawer. 

186,  When  notice  need  not  be  given  to  indorser, 

187,  Notice  of  non-payment  where  acceptance  refused. 

188,  Effect  of  omisHion  to  give  notice  of  non-aceeptancei. 

189,  When  protest  need  not  be  made;  when  must  be  madei 

6  160.  To  whom  >iotlGe  of  diahottor  must  b«  glveii. 

Except  as  herein  otherwise  provided,  when  a  negotiable  inatriH 
ment  has  been  dishonored  by  non-acceptance  or  non-payment^  no- 
tice of  dishonor  must  be  given  to  the  drawer  and  to  each  indoraer, 
and  any  drawer  or  indoraer  to  whom  such  notice  is  not  given  ia 
discharged- 

t  161«  B7  whom  glYem. 

The  notice  may  be  given  by  or  ozl  behalf  of  the  holder^  or  I7  or 
*  Bo  In  origtnaL 
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on  behalf  of  any  party  to  the  instnimeot  who  might  be  coin^elkd 
to  pay  it  to  the  holder,  and  who,  upon  taking  it  up,  would  have  a 
right  to  reimbursciiient  froto  the  party  to  whom  the  notice  is  given. 

Notice  of  dishonor  may  be  given  by  an  agent  either  in  his  awn 
name  or  in  the  name  of  any  party  entitled  to  give  notice,  whether 

that  party  be  his  principal  or  not. 

§    163i  Effect  of  notice  c£v«xl  on  lielLolf  of  kotdov* 

Where  notice  is  given  by  or  on  bc^half  of  the  holder^  it  inurefl 
for  the  benefit  of  all  subsequent  holders  and  all  prior  parties  who 
have  a  right  of  recourse  against  the  party  to  whom  it  is  given. 

§   164.  £ffeot  ir^ore  notloe  Is  given  hj  partr  entitled  tliereto* 

Where  notice  is  given  by  or  on  behalf  of  a  party  entitled  to  give 
notice^  it  inures  for  the  benefit  of  the  holder  and  all  parties  siibse*' 
<]uent  to  the  party  to  whom  notice  is  given, 

%    165.  When  nsent  ntn^  slve  notloe. 

Where  tie  instrument  has  been  dishonored  in  the  handB  of  an 
agent^  he  may  either  himself  give  notice  to  the  parties  liable  thereoii| 
or  he  may  give  notice  to  bis  principal.  If  he  give  notice  to  his  prin- 
cipal, he  must  do  so  within  the  same  time  as  if  he  were  the  holder^ 
and  the  principal  upon  the  receipt  of  snch  notice  has  himself  the 
mnm^  time  for  giving  notice  as  if  the  agent  had  been  an  independent 
bolder. 

§   160.  When  notlee  mfielent,  ^  r  or    . 

A  written  notice  need  not  be  signed  and  an  insufficient  written 
notice  may  be  supplemented  and  validated  by  verbal  communica- 
tion, A  misdescription  of  the  instrument  doea  not  vitiate  the  notice 
unless  the  party  to  whom  the  notice  is  given  is  in  fact  misled 
thereby. 

§   167.  Form  of  notice. 

The  notice  may  be  in  writing  or  merely  oral  and  may  be  p^iven 
in  any  terms  which  sufficiently  identify  the  instrument,  and  indi- 
cate that  it  has  been  dishonored  by  non-acceptanee  or  non-payment. 
It  may  in  all  cases  be  given  by  delivering  it  personally  or  through 
the  mails. 

d   168.  To  irhoBt  notlee  ttiar  lie  i^ven. 

Notice  of  dishonor  may  he  given  either  to  the  party  himself  or  to 

his  agent  in  that  bcball 
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§   1€9»  Notice  'wbere  partj'  ii   dead. 

WWn  any  party  is  dead,  and  hia  death  is  known  to  the  partj 
giving  notice,  the  notice  must  be  given  to  a  personal  representative^ 
if  there  be  one,  and  if  with  reasonable  diligence,  he  can  be  found, 
if  there  be  no  personal  repreaentativej  notice  may  be  sent  to  the  last 
residence  or  laat  place  of  business  of  the  deceased. 

i   170»  Kotlc«  ta  partners.  ^  V 

Where  the  parties  to  be  notified  are  partners  notice  to  any  one 
partner  is  notice  to  the  firm  even  though  there  has  been  a  dissoln- 
tioiL 

I  ITl.  3rotie«  to  p«rBoiLB  Jolntlr  liable. 

N^otiee  to  joint  parties  who  are  not  partners  must  he  given  to 
each  of  them^  unless  one  of  them  has  authority  to  receive  such 
notice  for  the  othera. 

I  17£.  notice  to  liaiiiuiipt. 

Where  a  party  has  been  adjudged  a  bankrupt  or  an  insolvent,  or 
has  made  an  assignment  for  the  benefit  of  creditors,  notice  may  be 
giren  either  to  the  party  himself  or  to  his  trustee  or  assignee. 

f  173.  Time  within  wMcIl  notice  mutt  lie  etItgii^ 

Kotice  may  be  given  as  soon  m  the  instrument  is  dishonored; 
and  unless  delay  is  excused  as  hereinafter  provided,  must  be  given 
within  the  times  fixed  by  this  chapter, 

/     \  Where  partlea  TeAid«  in  same  plaoe» 

\^.>^^^^  the  person  giving  and  the  person  to  receive  notice  reside 

in  the  same  place,  notice  must  be  given  within  the  following  times: 

1.  If  given  at  the  place  of  business  of  the  person  to  recelva 

notice^  it  must  be  given  before  the  close  of  business  hours  on  the  day 

following ; 

2-  If  given  at  his  residence^  it  must  be  given  before  the  nanil 
hours  of  rest  on  the  day  following; 

3-  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in  time 
to  reach  him  in  usual  course  on  the  day  following, 

i  175.  Where  parties  reside  in  different  plaeee. 

Where  the  person  giving  and  the  person  to  receive  notice  reside 
in  different  places,  the  notice  must  be  given  within  the  following 
times : 

!•  If  sent  hy  mail,  it  must  be  deposited  in  the  post-office  in  time 
to  go  by  mail  the  day  following  the  day  of  dishonor,  or  if  them 
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le  no  mail  at  a  convenieDt  bouT  an  tbat  day,  hf  the  nest  ma3 
^reafter. 

2>  If  giv€n  otherwise  than  through  the  poflt-offioe^  then  within 
the  time  that  notice  would  have  been  receired  in  due  course  of 
mai],  if  it  had  been  deposited  in  the  post-office  within  the  time 
specified  in  the  last  anhdivision. 

1    176.  IXriien  Bender  deened.  to  kftTtt  gjlYeM  dne  Mtttt^m* 

Where  notice  of  dishonor  is  duly  addressed  and  deposited  in  the 
post-office,  the  sender  is  deemed  to  have  given  dne  notice,  notwith- 
standing any  miscarriage  in  the  maila. 

%   177,  Deposit  1a  poit-offloe;  wbAt  eomatltntoo* 

Notice  ia  deemed  to  have  been  deposited  in  the  post-office  when 

deposited  in  any  branch  post-office  or  in  any  letter  box  under  the 

control  of  the  post-office  department  "  ^ 

V 

§   iL78>  Iffotleo  to  anteeedeat  portgri  timo  of. 

Where  a  party  receives  notice  of  dishonor,  he  has,  after  the  re* 
ccipt  of  sach  notice,  the  same  time  for  giving  notice  to  antecedent 
parties  that  the  holder  has  after  the  dishonor. 

I   179.  TOliere  sotlee  most  lie  cent* 

Where  a  party  baa  added  an  address  to  bis  signature,  notice  of 
dishonor  must  be  sent  to  that  address ;  but  if  he  has  not  given  such 
iiddress,  then  the  notice  must  be  sent  as  follows: 

1.  Either  to  the  post-office  nearest  to  hia  place  of  residence,  or 
1o  the  post-office  where  he  Is  accustomed  to  receive  his  letters ;  or 

2.  If  he  live  in  one  place,  and  have  his  place  of  buaineas  in  an- 
other, notice  may  be  sent  to  either  place ;  or 

Z.  If  he  is  sojourning  in  another  pla*^,  notice  may  be  sent  to 4 
&c  place  where  he  is  so  sojourning- 

But  where  the  notice  is  actually  received  by  the  party  within 
the  time  specified  in  this  chapter,  it  will  be  sufficient,  though  not 
sent  in  accordance  with  the  requirements  of  this  section* 

%   180l  ^WmM.W€T  of  notloe. 

^fotice  of  dishonor  may  be  waived,  either  before  the  time  of 
giving  notice  has  arrived,  or  after  the  omission  to  give  due  notice, 
and  the  waiver  may  be  express  or  implied^ 

f   18I>  *  Wbom  affected  I17  wftlver. 

Where  the  waiver  is  embodied  in  the  instniment  itaelf,  it  is 
•  Bo  ta  oiigtnal. 
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binding  upon  all  parties ;  but  where  it  is  written  above  the  sigDAtim 
of  ao  Indorser^  it  binds  bim  only. 

§   182.  Waiver  of  protevt, 

A  waiver  of  protest,  whether  in  the  case  of  a  foreign  bill  of  ex- 
change or  otlier  negotiable  instrument,  is  deemed  to,  be  a  waiver  not 
€d]j  of  a  formal  protest^  but  also  of  presentment  and  notice  of 

dishonor. 

I   183.  Wliem  notioe  dlwptiiifled  wftlit 

Notice  of  dishonor  is  dispensed  with  wHen,  alter  the  exercise  of 
reasonable  diligence^  it  cannot  be  given  to  or  does  not  reach  the 
parties  sought  to  be  charged. 

f   184.  DelA7  In  giTln^  notioe;  hoir  ezoitted. 

Delay  in  giving  notice  of  dishonor  is  excused  when  the  delay  10 
caused  by  circustancea  beyond  the  control  of  the  holder  and  not  im- 
putable to  his  default  J  misconduct  or  negligence*  When  the  canae 
of  delay  ceases  to  operate,  notice  must  be  given  with  reasonable 

diligence.  ) 

S   18S.  Wlien  notice  ii««d  not  lie  e^Ten  t<>  dvft^veir. 

Notice  of  dishonor  ia  not  required  to  be  given  to  the  drawer  is 
either  of  the  following  cases : 

1-  Where  the  drawer  and  drawee  are  the  same  person; 

2,  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract  j 

3.  Where  the  drawer  is  the  person  to  whom  the  instrmnent  iii 
presented  for  payment; 

4-  Where  the  drawer  has  no  right  to  expect  or  require  that  tlie 
drawee  or  acceptor  will  honor  the  instrument; 

5.  Where  the  drawer  has  countermanded  pa^Tnent 

§  180.  WIlch  notice  need  not  be  driven  to  indoraer. 

Notice  of  dishonor  is  not  required  to  be  given  to  an  indorser  in 
either  of  the  following  cases ; 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having 
capacity  to  contract,  and  the  indorserivaa  aware  of  the  fact  at  the 
time  he  indorsed  the  instrument; 

3.  Where  the  indorser  is  the  person  to  whom  the  instrument  ia 
presented  for  payment ; 

3,  Where  the  instrument  was  made  or  aosepted  for  bis  accom* 
modation. 
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I  1ST*  Hotloe  of  aoit-pATiiieiit  ^vlLcre  aec^ptAAoe  refuved. 

Whijr©  due  notice  of  dishonor  bj  non-acceptance  has  been  given, 
ttoliee  of  a  subsequent  dishonor  by  noB-pajme^nt  is  not  ueces^rjp 
in  the  meantime  the  instnimeDt  has  been  accepted. 


I  18S^  Effecrt  «»f  ohiIibIoii  to  elv«  tL«tio«   of  noii«aoo«ptttii#e« 

An  omission  to  give  notice  of  dishonor  by  non-acceptanoo  do^ 
tot  prejudice  the  rights  of  a  holder  io  due  eotarse  Bubsecjueiit  to  tb© 
«mtasioi]. 


§  iSO^  Wben  pf'oteit  need  not  be  vi»d«;  wben  miut  tH> 

Where  anj  negotiabk  instrument  has  been  dishonored  it  may  be 
ptoiested  for  non-acceptance  or  non-payment,  as  the  case  may  be ; 
Init  protest  is  not  required,  except  in  the  case  of  foreign  bilb  of 
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RETICLE  Itt 

PIBCHARGEL  - 

Sflcnov  200.  Instrtifnent ;  bow  discharged 

201,  When  persons  secoodarily  liable  on,  disch&Tgel 
S02.  Right  of  party  who  discharges  inatrument. 
203-  Renunciation  by  holder. 
201,  Cancellation;  unintenttonal;  burden  of  prooL 

205.  Alteration  of  instrument;  eifect  ol 

206.  What  constitutes  a  material  alteration* 

§  20O.  Zn«tnu&«att  how  dUeJuwced.  ' 

A  Degotiable  instrument  is  discharged: 

1.  Bj  pajment  in  due  courae  by  or  on  behalf  of  iha  prineipd 
debtor ; 

2-  By  payment  in  due  course  by  the  party  aceomniodftted,  wbevt 
the.  instrument  is  made  or  accepted  for  accommodation ; 

3.  By  the  intentional  cancellation  thereof  by  the  holder; 

4.  By  any  other  act  which  will  discharge  a  simple  contract  fcr 
the  payment  of  money ; 

5.  When  the  principal  debtor  becomea  the  holder  of  the  ingteo- 
ment  at  or  after  maturity  in  his  own  right, 

f  201,  W]ieA  peTmomm  ■eoondarllj  lialile  on,  di«clLAiv«A« 

A  person  secondarily  liable  on  the  instrument  is  dischar^ged: 

1.  By  any  act  which  discharges  the  inatminent ; 

2.  *By  the  intentional  cancellation  of  his  signature  by  the  bolder; 
3p  By  the  discharge  of  a  prior  party ; 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party ; 

5.  By  a  release  of  the  principal  debtor,  unless  the  holder^a  ri^t 
of  recourse  against  the  party  secondarily  liable  is  expressly  re- 
served ; 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the 
time  of  payment  or  to  postpone  the  holder's  riglit  to  enforce  the 
instrument,  unless  the  right  of  recourse  against  auch  party  is 
eiEpressly  Teserved. 
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I  202,  Ri^ht  of  pAFt?  who  dtsehoreeA,  InttntmeiLt. 

Wtere  the  instrument  is  paid  bj  a  partj  secondarily  IlabU* 
Ihereoa,  it  is  Bot  discharged;  but  tbe  party  so  payiirg  it  is  re- 
mitted to  his  former  rights  as  regards  all  prior  parties,  and  he 
loay  strike  out  his  own  and  all  subaequent  indorsements,  and  again 
negotiate  the  instrument,  except ; 

1»  Where  it  is  payable  to  the  order  of  a  third  person,  and  has 
been  paid  by  the  drawer;  and 

8,  Where  it  wag  made  or  accepted  for  accommodation,  and  has 
been  paid  by  the  party  accommodated. 

The  holder  may  expressly  renounce  his  rights  against  any  party 
U>  the  instmiiient,  be  fore  >  at  or  after  its  maturity.  An  absolute 
and  unconditional  reminciation  of  bis  rights  against  the  principal 
debtor  made  at  or  after  the  maturity  of  the  Instrument,  discharges 
the  instrument  But  a  renunciation  does  not  affect  the  rights  of  a 
holder  in  due  course  without  notice,  A  renunciation  must  be  in 
writing,  unless  the  instrument  ia  delivered  up  to  the  person  prim- 

srily  liable  thercotu 

* 

I  £04*  CaseelUtion;  ludntentionAl;  tmrdeii  of  proof, 

A  cancellation  madt^  uuintcntionally,  or  under  a  mistake,  or 
without  the  authority  of  the  holder,  is  inoperative;  but  where  an 
instrument  or  any  signature  thereon  appears  to  have  been  canceled 
the  burden  of  proof  lies  on  the  party  who  alleges  that  the  can- 
<x*llation  was  made  unintentionally,  or  under  a  mistake  or  without 
authority, 

i  £05*  Alt«Tation  of  ItE^trsmeitt;  effect  of. 

Where  a  negotiable  instrument  is  niuterinlly  altered  without  tbe 
aasent  of  all  parties  liable  thereon,  it  is  a  voider!,  except  as  against  a 
party  who  has  himgelf  made,  authorized  or  assented  to  the  f Itera- 
tion and  subsequent  indorscrs.  But  when  an  instrument  has  been 
materially  altered  and  is  m  the  hands  of  a  bolder  in  due  course, 
not  a  party  to  tbe  alteration,  be  may  enforce  payment  thereof 
aooording  to  ita  original  1enor. 

f  £06.  Witmt  eonatltiiteff  a  tiiat«Tlsl  alteratioiu 

Aay  alteration  which  changes: 
1,  The  date; 

2-  The  sum  payable,  either  for  principal  or  interest; 
S.  The  time  or  place  of  payment ; 
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4.  The  number  or  the  relations  of  the  parties; 

5.  The  medium  or  curreBcy  in  which  payment  is  to  he  made; 
Or  which  adds  a  place  of  payment  where  no  place  of  payment 

h  specified,  or  any  other  change  or  addition  which  alteta  the  effect 
af  the  instrument  in  any  respect,  is  a  material  alteration. 


I 
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'ARTICLE  It 

BILL  OF  EXCHANGE ;  FORM  AND  nn^RPRETATIOK. 

Sbchon  210.  Bill  of  exchan^  defi&ed. 

211*  Bill  not  mi  assignment  of  funds  in  handa  of  drawee.. 

212.  Bill  addressed  to  more  than  otie  drawee. 

213.  Inland  and  foreign  bilb  of  exchange. 

214.  Wlien  bill  may  be  treated  as  promiaaory  note. 

215.  Referee  in  coae  of  nee<L 

%  £10#  BUI  of  exoliaace  deft^ed. 

A  bill  of  txehange  is  an  unconditional  order  in  writing  ad- 
dressed by  one  person  to  another,  isigned  by  the  person  giviog  it, 
required  tbo  person  to  whom  it  is  addressed  to  pay  on  demand  or 
jit  a  fixed  or  determinable  future  time  a  sum  certain  in  money  to 
order  or  to  bearer. 

i  £11.  Bill  Aot  mA  asBiffsment  af  fmnd*  In  ^AadM  of  drawee, 

A  bill  of  itstdf  does  not  operate  as  an  assignment  of  the  funds 
in  the  bands  of  the  drawee  available  for  the  payment  thereof  and 
the  drawee  ia  not  liable  on  the  bill  unless  and  until  he  accepts  the 


i  X12.  SlU  addT«Ci«d  to  more  tb*jt  aae  draw««. 

A  biU  may  be  addressed  to  two  or  more  drawees  jointly,  whether 
they  are  partners  or  not;  but  not  to  two  or  more  drawees  in  the 
alternative  or  in  succeesiou. 

t  £13,  Inlas^  oad  foreign  blllfl  of  eKclkange, 

An  inland  bill  of  exchori|^e  is  a  bill  whidi  is^  or  ou  its  face  pur- 
|»orts  to  be,  both  drawn  and  pa j able  within  this  state.  Any  other 
bill  is  a  foreign  bill,  tlnless  the  contrary  appears  on  the  face  of 
<he  bill,  the  holder  may  treat  it  as  an  inland  bill. 

f  214,  W^en  Mil  maj  lie  treated  aa  promiAiory  note. 

Where  in  a  bill  the  drawer  and  dniwee  arc  llu-  same  person,  or 
where  the  drawee  is  a  fictitiona  person,  or  a  person  not  having 
eapaci ty  to  contract,  the  holder  may  treat  the  instniment,  at  bis 
option,  either  as  a  bill  of  exchange  or  a  promissory  note. 
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§   215.  Ref«re9  1a  ease  of  need* 

The  <lrawer  of  a  bill  and  any  indorser  may  insert  thereon  the 
name  of  a  person  to  whom  the  bolder  may  resort  in  case  of  need^ 
that  is  to  aay^  in  case  the  bill  is  dishonored  fay  non-aceeptanee  or 
nou-payment*  Such  person  is  called  the  referee  in  case  of  need.  It 
13  in  the  option  of  the  holder  to  resort  to  the  referee  in  case  of  need 
or  not  m  he  msij  see  &U 


\ 


J 
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AHTICLE  12. 


ACCEPTAKCK 


V 


Sbction  220.  Aoeeptanc^;  liow  made. 

221.  Holder  entitled  to  acceptance  on  face  cf  bilL 
233,  Acceptance  by  separate  itiBtrument. 

223.  Promise  to  accept;  when  equivalent  to  acceptances 

224.  Time  allowed  drawee  to  accept. 

225.  Liability  of  drawee  i^tainlng-  or  destroying  bilL 

226.  Acceptance  of  incomplete  bill. 

227.  Kinda  of  acceptances, 

22S.  What  constitutes  a  general  acceptanca 

22^.  Qualified  acceptance. 

230,  Kigbts  of  parties  as  to  qualified  aooeptanoe. 


I  £20*  A43e«^taiicei  lio^r  made. 

The  acceptance  of  a  bill  is  the  ^ignlfir^ation  bj  the  draw^  of  hh 
assent  to  the  order  of  the  drawer.  The  acceptance  must  be  in 
writing  and  signed  by  the  drawee.  It  must  not  express  that  the 
drawee  will  perform  his  promise  by  any  other  means  than  the 
payment  of  money, 

§221.  Hold««  entitled  to  fteeept«iic«  cm  faoo  of  lilll. 

The  holder  of  a  bill  present iug  the  same  for  acceptance  may 
require  that  the  acceptance  be  written  on  the  bill  and  if  such  re* 
quest  is  refused,  may  treat  the  bill  as  dishonored. 

I  222.  Aoo«ptaace  Vr  separate  InatnunetLt, 

Where  an  acceptance  is  written  on  a  paper  other  than  the  bill 
itself >  it  does  not  bind  the  acceptor  except  in  favor  of  a  person  to 
whom  it  13  ahown  and  who,  on  the  faith  thereof,  receives  the  bill 
f0P  value 

9  223.  Froufjie  to  aeeept;  w1i«ii   eqaiTalent  to  aeoeptonoo. 

An  unconditional  promise  in  writing  to  accept  a  bill  before  it  ia 
drawn  is  deemed  an  actual  acceptance  in  favor  of  every  person  who, 
upon  the  faith  thereof,  receives  the  hill  forvalne. 

i  224.  Time  allowed  drawee  to  aeeept. 

The  drawee  is  allowrtd  twenty* four  hours  after  presentment  in 
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wbieh  to  decide  whether  or  not  he  will  accept  the  bill ;  but  the  ac* 
ceptance  if  given  dates  as  o£  the  day  of  presentation. 

§  SZ5>  Liability  of  drawee  r^tidiiliig  or  dcBtroying  bill. 

Where  a  drawee  to  whom  a  biU  is  delivered  for  aceeptanee  do- 
ttroys  the  samOj  or  refuses  within  twenty -four  hours  after  such  de* 
livery,  or  within  such  other  period  as  the  holder  may  allow,  to  re- 
turn the  bill  accepted  or  non-aceepted  to  the  holder,  be  will  be 
deemed  to  have  accepted  the  same. 

fi  £26.  Acc«ptasc«  of  Inoomi^lete  Mil, 

A  bill  may  be  accepted  before  it  has  been  signed  by  the  drawer, 
or  while  otherwise  incomplete,  or  when  it  is  overdue,  or  after  it 
has  been  dishonored  by  a  previous  refusal  to  accept,  or  by  non- 
payment. But  when  a  bill  payable  after  sight  is  dishonored  by 
non-acceptance  and  the  drawee  subsequently  accepts  it,  the  bolder, 
in  the  absence  of  any  different  agreement,  is  entitled  to  have  tha 
bill  accepted  as  of  the  date  of  the  first  presentment* 

9  227«  Kinds  of  aoeeptaaees. 

An  acceptance  is  either  general  or  qualified.  A  general  accept* 
ance  assents  without  qualification  to  the  order  of  the  drawer.  A 
qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill  as 
drawn. 

I  £28.  Wbat  constltiitoft  a  K^neral  aoceptftiico. 

An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance 
unless  it  expressly  gtates  that  the  bill  is  to  be  paid  there  only  and 
not  elsewhere. 

i  £29.  QuAllfled  aoeeptAiiee. 

An  acceptance  is  qualified,  which  is;- 

1,  Conditional,  that  is  to  say,  which  makes  payment  by  the  fto 
ceptor  dependent  on  the  fulfillment  of  a  condition  therein  stated; 

2-  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the 
amount  for  which  the  bill  is  drawn ; 

3-  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  par- 
ticular place; 

4.  Qualified  as  to  time ; 

5.  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not 
of  all. 

(  £30,  m^lLt  of  parties  as  to  qnallfled  acceptance. 

The  holder  may  refuse  to  take  a  qualified  acceptance,  and  if  ho 
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does  not  obtfliB  ab  unqualified  acceptance,  he  may  treat  the  biU  fia 
diBbouored  ty  non-acceptance.  Where  a  qualified  acceptance  i» 
taken,  the  drawer  and  indorsers  are  discharged  from  liahilitj  on 
the  bill,  anleas  they  have  expresslj  or  impliedly  authorized  the 
bolder  to  take  a  qualified  accept anee^  or  subsequently  assent  thereto. 
When  the  drawer  or  an  indorser  receives  uotice  of  a  qualified  ac- 
cept ance^  he  must  within  a  reasoEable  time  express  hia  dissent  to 
tbe  boldefj  or  he  will  be  deemed  to  have  aaaented  thereto^ 

t 
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AETICLE  13. 

PRESENTMENT  FOR  ACCEPTANCE. 

Skction  240.  When  presentment  for  acceptance  must  be  made, 

24 1*  When  failure  to  present  releases  drawer  aod  indorsoF. 

242.  Presentment;  how  made. 

243.  On  what  dajs  presentment  may  be  made, 

244.  Presentment   wher^   time  is  insufiBcient 

245.  When  presentment  ia  excused. 

246.  When  dishonored  by  non-acceptance. 

247.  Duty  of  holder  where  bill  not  accepted, 
243»  Rights  of  holder  where  bill  not  accepted. 

I  S40.  Wben  preteutmexit  fvr  acceptaMce  nmst  be  siad«* 

Presentnieiit  for  acceptance*  must  be  made: 

1-  Where  the  bill  is  payable  after  sight,  or  in  aBj  other  cam 
where  presentment  for  acceptance  is  necessary  in  order  to  fix  the 
maturity  of  the  instrument ;  or 

2.  Wlaere  the  hill  ejEpressly  stipulates  that  it  shall  be  picsented 
for  acceptance;  or 

3-  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  resi- 
dence or  place  of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in 
order  to  render  any  party  to  the  bill  liable, 

$  24  li.  W]i«Xi   falliu'e   to  present   releases   drawer  And  iudckraeri, 

Exct^pt  as  herein  otherwise  provided,  the  holder  of  a  bill  which 
is  required  by  the  next  preceding  section  to  be  presented  for  ac- 
ceptance must  either  present  it  for  acceptance  or  negotiate  it  within 
a  reasonable  time.  If  he  fails  to  do  so,  the  drawer  and  all  indorseiB 
are  discharged. 

§  2 #2.  FTesentmeiitt  liow^  made. 

Presentment  for  acceptance  must  be  made  by  or  on  behalf  of  the 
holder  at  a  reasonable  hour,  on  a  business  day,  and  before  the  bill 
19  overdue,  to  the  drawee  or  some  person  anthorized  to  accept  or 
refuse  acceptance  on  Bi,-^  behalf;  and 

t-  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are 
not  partners,  presentment  must  he  made  to  them  all,  unle^  one  has 
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aQtbcrity  to  accept  or  refoee  acceptance  for  all^  in  which  case  pre- 
sentmcDt  may  be  made  to  him  only; 

2.  Where  the  drawee  is  dead,  presentmeBt  may  be  made  to  bis 
personal  representative; 

3,  Where  the  drawee  baa  been  adjudged  a  bankrupt  or  an  in- 
solvent, or  has  made  an  assignment  for  the  benefit  of  creditora,  pre- 
sentment may  he  mads  to  him  or  to  bis  trustee  or  assignee, 

§  24  3«  On.  wliAt  dayi  preieafment  mftr  Imi  made. 

A  bill  may  be  presented  for  acet^ptantTe  on  any  day  on  which  nego- 
tiable instruments  may  be  presented  for  payment  under  the  pro* 
visions  of  sections  one  hundred  and  thirty-two  and  one  hundred 
and  forty-five  of  this  chapter.  When  Saturday  is  not  othenFise  a 
boiidaj,  presentment  for  acceptance  may  be  made  before  twelve 
o'clock  noon  on  that  day. 

§   244«  Pf^aeAtmefit  where  time  la  Issaffioleitt. 

Where  the  holder  of  a  bill  drawn  payable  elsewhere  than  at  the 
place  of  business  or  the  residence  of  the  drawee  has  not  time  with 
the  exercise  of  reasonable  diligence  to  present  the  bill  for  accept- 
ance before  presenting  it  for  payuient  on  the  day  that  it  falls  due^ 
tho  delay  caused  by  presenting  the  bill  for  acceptance  before  pre* 
aenting  it  for  payment  is  excused  and  does  not  discharge  the  draw- 
ers and  indoraers- 

t  245.  Wliea  pr«s«iitaent  Is  exeuiedp 

Presentment  for  acceptance  is  excused  and  a  hill  may  be  treated 
as  dishonored  by  non-acceptance  in  either  of  the  following  cases: 

1,  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  fictitious 
person  or  a  person  not  having  capacity  to  contract  by  bill;  ^ 

2,  Where,  after  the  exercise  of  reasonable  diligence,  presentment 
cannot  be  made; 

3,  Where,  although  presentment  has  been  irregular,  acceptance 
has  been  refused  on  some  other  ground- 

I  246.  When  dialLoiiofed  by  n on* acceptance. 

A  bill  is  dishonored  by  non-acceptance ; 

1.  When  it  is  duly  presented  for  acceptance,  and  such  an  accept- 
ance as  is  prescribed  by  this  chapter  is  refused  or  cannot  be  ob- 
tained ;  or 

2.  When  pTesenftnent  for  acceptance  is  excused  and  the  bill  is 
not  accepted. 
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I  X47.  Dntj  of  holder  where  bill  not  aeeepied. 

Where  a  bill  m  duly  presented  for  acceptance  and  is  not  accepted 
within  the  preacribed  time,  the  person  presenting  it  must  treat  the 
bill  as  dishonored  hy  non-acceptance  or  he  loses  the  right  of  reeoaree 
against  the  drawer  and  indorsers, 

I  S48.  Wkhts  of  hoM^ir  where  hlU  not  Aeecptedi 

When  a  bill  is  dishonored  by  non-acceptance,  an  imnoediate  ri^ 
or  recourse  against  the  drawers  and  indorsera  accmea  to  the  bolder 
and  no  presentment  for  payment  ie  necesBaTy. 


I 
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ARTICLE  It 
PROTEST. 

8sOTlQlf  2(10.  In  what  cases  protest  necessai^, 
261.  Protest^  bow  made. 
S62.  Protest;  bj  whom  made*  * 

263.  Protest;  when  to  be  made* 

264.  Protest;  where  made. 

265.  Protest  both  for  d  on- acceptance  and  non-payment, 

266.  Protest  before  maturity  where  acceptor  insolvenL 

267.  When  protest  diapensed  with. 

268.  Protest  where  bill  is  lost  or  destroyed  or  wrongly  detained. 

I  £60p  Im  wlutt  cMiaefl  proteai  ueceaAftTy, 

Where  a  foreign  bill  appearing  on  its  face  to  be  Biioh  is  dishonored 
by  non^aeceptfince,  it  mnat  be  duly  protested  for  non-acceptance,  and 
where  auch  a  bill  which  has  not  previously  been  dishonored  by  non- 
aoceptance  ia  dishonored  by  non*payment,  it  tnust  be  duly  protested 
for  non-payment.  If  it  ia  not  so  protested^  the  drawer  and  in- 
doraers  are  discharged.  Where  a  bill  does  not  appear  on  its  face 
to  be  a  foreign  biE,  protest  thereof  in  case  of  dishonor  ia  on- 
neeesaary,  ^ 

}  £61.  P:r«te«tt  kow  9i»de. 

The  protest  must  be  annexed  to  the  bill,  or  ranst  contain  a  copy 
thereof,  and  must  be  under  the  hand  and  seal  of  the  notary  making 
it,  and  must  specify: 

1.  The  time  and  place  of  presentment ; 

3.  The  fact  that  presentment  was  made  and  the  manner  thereof; 

3.  The  cause  or  reason  for  protesting  the  bill ; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact 
that  the  drawee  or  acceptor  could  not  be  found, 

8  262.  Protest;  by  wltom  made. 

Protest  may  be  madf^  by : 
I.  A  notary  public;  or 

5.  By  any  respectable  resident  of  the  place  where  the  bill  is 
dishonored^  in  the  presence  of  two  or  more  credible  witnesaes- 
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f  3€3*  Protest!  wlieii  to  he  laadQ. 

When  a  bill  is  protested ^  such  protest  must  be  made  on  the  day  of 
its  dishonor,  unless  delay  is  excused  as  herein  provided-  When  a 
bill  has  been  duly  noted^  the  protest  may  be  subsequently  extended 
as  of  the  date  of  the  noting* 

§  264,  Frotatt;  wKere  mada. 

A  bill  must  be  protested  at  the  place  where  it  is  dishonored,  ex- 
cept that  when  a  hill  drawn  payable  at  the  place  of  business  or  resi- 
dence  of  some  person  other  than  the  drawee,  has  been  dishonored 
by  non-aeceptancej  it  must  he  protested  for  nop-payment  at  the  place 
where  it  is  expressed  to  be  payable,  and  no  further  presentment  for 
pa^Tnent  to,  nr  demand  on,  the  drawee  is  necessary. 

g  265.  Protest  lioth  for  noa^acceptavce  and  xioiL-pAyitieiit* 

A  bill  which  has  been  protested  for  non-acceptance  may  be  sub* 
sequently  protested  for  non-payment. 

§   2B3*  Protest  before  matxuitT^  wbere  aeoeptor  insolvent. 

Where  the  acceptor  has  been  adjudged  a  bankrupt  or  an  insolvent 
or  has  mode  an  assignment  for  the  benefit  of  creditors,  before  the 
bill  matures,  the  holder  may  cause  the  bill  to  be  protested  for  better 
security  against  the  drawer  and  indorsera, 

i  267.  Wliem  protest  dispensed  witK.  ^ 

Protest  is  dispensed  with  by  any  circumstances  which  would  difl- 
penae  with  notice  of  dishonor.  Delay  in  noting  or  protesting  is 
excused  when  delay  is  caused  by  circumstances  beyond  the  control 
of  the  holder  and  not  imputable  to  his  default,  misconduct,  or  negli- 
gence. When  the  cause  of  delay  ceases  to  operate,  the  bill  tnust  he 
noted  or  protested  with  reasonable  diligence, 

§  268^  Protest  wliere  liill  Is  lost  or  destroyed  or  wronel^r  det&lned. 

Where  a  bill  is  lost  or  destroyed  or  is  wrongly  detained  from  the 

person  entitled  to  hold  it,  protest  may  be  made  on  a  c^py  or  written 

particulars  thereof. 
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iETICfLE  W,  ^ 

ACCEPTANCE  FOR  HONOIt 

SlCTfOK  2S0,  Wlien  bill  may  be  accepted  for  honor. 
281,  Acceptance  for  honor;  how  made, 

283,  Wben  deemed  to  be  an  acceptance  for  honor  of  the  drawer, 
283,  Liability  of  acceptor  for  honor. 
284-  Agree tnent  of  acceptor  ^r  honor. 

285.  Maturity  of  bill  payable  after  sight;  accepted  for  honor* 
286-  Protest  of  bill  accepted  for  honor  or  eontaining  m  refer- 
ence in  case  of  need, 

287,  Presentnient  for  payment  to  acceptor  for  honor;  how  made. 

288.  When  delay  in  making  presentment  ia  excuaed, 
S8f ,  Dishonor  of  bill  by  acceptor  for  honor. 

I  £80.  WlieiL  bill  m&7  he  mectpUid  for  hoiLox'. 

Where  a  bill  of  exchange  baa  been  protested  for  disbonor  hy  non- 

acceptanec  or  protested  for  better  security  and  is  iiot  overdue^  any 
f>erson  not  being  a  party  already  liable  thereon,  may^  with  the  con- 
aent  of  the  holder^  intervene  and  accept  the  bill  supra  protest  for 
the  honor  of  any  party  liable  thereon  or  for  the  honor  of  the  person 
for  whose  account  the  bill  ia  drawn.  The  acceptance*  for  honor 
may  be  for  part  only  of  the  sum  for  which  the  bill  is  drawn ;  and 
where  there  has  been  an  aceptanee  for  honor  for  one  party,  there 
may  be  a  further  acceptance  by  a  different  person  for  the  honor  of 
another  party. 

I  £8Ip  Ace«ptajie«  far  Itcmori  lioiv  made. 

An  accept  a  nee  for  honor  supra  protest  must  be  in  writing  and  in- 
dicate that  it  is  an  acceptance  for  honor,  and  must  be  signed  by  the 
acceptor  for  honor. 

I  2d2.  WHeiL  deemed  to  be  an  aoeeptaiiGe  for  lionor  of  tite  dra^rer. 
Where  an  acceptance  for  honor  does  not  expres.sly  state  for  whose 
honor  it  is  made,  it  ia  deemed  to  be  an  acceptance  for  the  honor  of 
the  drawer. 

{  283.  IdablUty  of  acceptor  for  bo-aor. 

■^be  acceptor  for  honor  is  liable  to  the  holder  and  to  all  parties 
to  the  bill  subsequent  to  the  party  for  whose  honor  he  has  accepted. 
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I  284*  A^Teemeiit  of  M)c«ptoT  tttr  'hjomot* 

The  acceptor  for  honor  bj  such  acceptanee  engagea  that  he  will 
on  due  presentment  pay  the  bill  according  to  the  terms  of  his  ac- 
ceptance, provided  it  shall  not  have  been  paid  by  the  drawee,  and 
provided  also,  that  it  shall  have  been  duly  presented  for  payment 
and  protested  for  non-payment  and  notice  of  dishonor  given  to  biro. 

I  285,  Maturity  of  bUl  ymjAlklo  aftev  lickti  ft««epted  for  liotiorp 

Where  a  bill  payable  after  sight  is  accepted  for  honor,  its  ma- 
turity is  calculated  from  the  date  of  the  noting  for  non-aeceptanee 
and  not  from  the  date  of  the  acceptance  for  honor. 

§  288«  Prot«at  of  liill  Aoeopt^  for  honor  or  eomtalmlnc  m  roferoneo 
Is  osso  of  nofld^ 

Where  a  dishonored  bill  has  been  accepted  for  honor  supra  protest 
or  i!ontaina  a  reference  in  case  of  need,  it  naust  be  protested  for 
non-payment  before  it  18  presented  for  payment  to  the  acceptor  for 
honor  or  referee  in  case  of  need. 


§  287.  Pfo««a4^«mt  for  pajiaoBt  to  moooptor  for  honor;  how  BLadOi 

Presentment  for  payment  to  the  acceptor  for  honor  must  be  made 
as  follows: 

1.  If  it  is  to  be  presented  in- the  place  where  the  protest  for  non- 
payment was  made,  it  must  be  presented  not  later  than  the  day 
following  its  maturity;  ^ 

2.  If  it  la  to  be  presented  in  sonie  other  place  than  the  place 
where  it  was  protested,  then  it  must  be  forwarded  within  the  time 
specified  in  section  one  hundred  and  seventy -flva 

§  288*  "WhcM  dolmj-  Im  mfthl&e  proftoatuLoni  Is  exomsed.  ^ 

The  provisions  of  section  one  hundred  and  f  orty^ne  apply  where 
there  is  delay  in  making  presentment  to  the  acceptor  for  honor  or 
referee  in  case  of  need. 

i  28d.  IHjhoaor  of  trill  hj  »«ooptor  for  honor. 

When  the  bill  is  dishonored  by  the  acceptor  for  honor  it  must  be 
protested  for  non-payment  by  him. 
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PATMENT  FOB  HONOR 

SlOflOH  300,  Who  may  make  payment  for  honor, 

301*  Payment  for  honor  ;  bow  made. 

SO^,  Declaration  before  payment  for  honor* 

SOa  Preference  of  parties  offering  to  pay  for  honor, 

304.  Effect  on  gabseqaent  parties  where  bill  la  paid  far 

honor. 

305.  Where  holder  refuses  to  receive  payment  iupra  protest. 

306.  Bightfl  of  payer  for  honor. 

i  aOO.  Wto  mAT  ai»k«  payaicat  f»r  bovor. 

Where  a  bill  has  been  protested  for  non  payment,  any  peraon  may 
intervene  and  pay  it  supra  protest  for  the  honor  of  any  person  liable 
thereon  or  for  the  honor  of  the  person  for  whose  account  it  was 
drawn* 

I  aOl,  P«Tm«at  f  ©T  ktfMvt  i«w  mad*. 

The  payment  for  honor  supra  protest  in  order  to  operate  aa  aucH 
and  not  as  a  mere  voluntary  payment  must  be  attested  by  a  notarial 
act  of  honor  which  may  be  appended  to  the  protest  or  form  an 
eztenBiou  to  it. 

1  30S.  Deolaratloa  bef or*  p»y»emt  for  liomoT.  .  , 

The  notarial  act  of  honor  must  be  founded  on  a  declaration  made 
by  the  payer  for  honor  or  by  Ms  agent  in  that  behalf  declaring  his 
intention  to  pay  the  bill  for  honor  and  for  whose  honor  he  pays. 

9  303*  P»«fcJ«ace  of  partl«  offerlnfi  to  pay  tow  toiior- 

Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honor  of 
different  parties,  the  penwsn  whosc'  payment  will  discharge  most 
parties  to  the  bill  is  to  be  given  the  preforpnce. 

%  a04.  Effect  on  •ubicquent  partial  wlie^e  bUl  i»  P*ld  t^r  Konar, 
Where  a  bill  lias  been  paid  for  honor  all  parties  subsequent  to  the 
party  for  whose  honor,  it  is  paid  are  discharged,  but  the  payer  for 
lionor  is  subrogated  for,  and  succeeds  to,  both  the  rights  and  duties 
<if  the  holder  a9  regards  the  party  for  whose  honor  be  pays  and  all 
parties  liable  to  the  latter. 
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5  305,1  Wliere  holder  refnmei  to  reoeiTO  paTmcat  supra  protest* 

Where  the  holder  of  a  hill  refuses  to  reeeive  payioeiit  supra  pro- 
test, he  loses  his  right  of  recourse  against  any  party  who  would 
have  heen  discharged  by  such  payment 

§  3O0.  Rislits  of  payer  for  konor. 

Tht  payer  for  honor  on  paying  to  the  holder  the  amount  of  th^ 
bill  and  the  notarial  expenses  incidental  to  its  dishonor,  is  entitled 
to  receive  both  the  bill  itself  and  the  protest 
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(RETICLE  IT. 

BILtS  IN  SETB, 

Bwcnov  BlO.  Bill  in  seta  constitutes  one  bill, 

31L  Rights  of  holders  where  dififerent  parta  are  negotiated. 

312.  Liability  of  holder  who  indorses  two  or  more  parts  of 

a  set  to  different  persona. 

313.  Acceptance  of  bills  drawa  iu  sets. 

314.  Payment  b^  acceptor  of  bilk  drawn  in  sets, 

315.  Effect  of  discharging  one  of  a  set. 

i  310.  BUI  In  i«t«  Aoafltltntes  one  bill. 

Where  a  bill  is  drawn  in  a  set,  each  part  of  the  set  being  nniii- 
bered  and  containing  a  reference  to  the  other  parts,  the  whole  of 
the  parts  constitutes  one  bilL 

r 
i  311*  Ricbta  of  lkold«i«  wb«7«  different  p«rts  at-e  ii«£otljited4 

Where  two  or  more  parts  of  a  set  are  negotiated  to  different  hoW- 
era  tn  due  course,  thr^  holder  whose  title  first  accrues  ia  as  between 
such  holders  the  true  owner  of  the  bill.  But  nothing  in  thia  section 
affects  the  rights  of  a  person  who  in  due  course  accepts  or  pays  the 
part  first  presented  to  him* 

i  312.  IdabiUtr  of  bolder  wbo  indortei  two  or  more  parta  of  »  lAt 
to  different  person*. 

Where  the  holder  of  a  set  indorses  two  or  more  parts  to  different 
persons  he  is  liable  on  every  such  part,  and  every  indoraer  subse- 
qnent  to  him  is  liable  on  the  part  he  has  himself  indorsed^  as  if 
such  parts  were  separate  bills. 

§  313,  Acceptance  of  blUe  draiera  in  sets» 

The  aeeeptanee  may  be  written  on  any  part  and  it  must  be  written 
^  on  one  part  only.    If  the  drawee  accepts  more  than  one  part,  and 
such  accepted  parts  are  negotiated  to  ditTerent  holders  in  due  coursCj 
he  is  liable  on  every  such  part  as  if  it  were  a  separate  bill, 

t  314.  Payment  br  acceptor  of  bills  drawn  In  acts. 

WJien  the  acceptor  of  a  bill  dra^vn  in  a  ^et  pays  it  without  re- 
quiring the  part  bearin*^  his  accept anw  to  be  delivered  up  to  him^ 
and  that  part  at  maturity  ia  outstanding  in  the  hands  of  a  holder 
in  due  course,  he  is  liable  to  the  holder  thereon. 
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f  BVSw  ElPeet  of  di^oliarEiiiK  one  of  m  feet. 

Except  as  herein  otherwise  providedj  wha^  any  one  part  of  a  bill 
drawn  in  a  aet  is  discharged  by  payment  or  otherwise  the  whole 
bill  is  di^ai-ged.  /" 


Digitized  by  LjOOQIC 


If  »au-;i:i5     FKOMISSOKY  NOTES  AND  CHECKS.  nn 


I 

f 

[ABTICLE  18. 

PROMISSORY  NOTES  AND  CHECfKa 

SlCTlOir  3^0.  Promisaorr  note  cle:fioed, 

321.  Cbef^k  defined. 

B22,  Within  what  time  a  check  must  be  presented. 

323-  Certification  of  check  ;  effect  of. 

324-  Effect  where  holder  of  check  proctiresit  to  be  certified. 
325.  When  check  operates  ob  an  asaignment- 

32G-  EtiCOTery  of  forged  check. 

I  320.  PtvmlstoxT  tiote  defined, 

A  negotiable  promissory  nott^  within  the  meaning  of  this  chapter 

U  aB  unconditional  promise  in  writing  made  by  one  person  to  an- 
other signed  by  the  maker  engaging  to  pay  on  demand  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money  to  order  or  to 
bearer.  Where  a  note  ia  drawn  to  the  maker's  own  order,  it  ia  not 
complete  until  indorsed  by  him. 

§   321.  Olie«;k  defincd- 

A  cheek  is  a  bill  of  exchange  drawn  on  a  bank  payable?  on  demand. 
Escept  as  herein  otherwise  provided,  the  provisions  of  this  chapter 
applicahle  to  a  bill  of  exchange  payable  on  demand  apply  to  a  cheek. 

S  322.  Witlilii  wliAt  Hmti  a  check  muflt  lie  pTeiented. 

A  cheek  must  be  presented  for  payment  within  a  re  a  son  able  time 
after  its  isaiie  or  the  drawer  will  he  diacharged  from  liability 
thereon  to  tlie  extent  of  the  loss  caused  by  the  delay. 

I  323.  Gertificifttloii  <tt  clieck^  effect  of. 

Where  a  check  is  certified  by  the  bank  on  which  it  ia  drawn  the 
certification  is  equivalent  to  an  acceptance. 

i  324.  Effect  irk  ere  k  older  of  ekeek  procure  ■  It  to  "be  eertlfted. 

When?  the  holder  of  a  check  procures  it  in  Ik?  nccepted  or  certi- 
fied the  drawer  and  all  indorsers  are  discharged  from  liability 
thereon. 

I  325.  Wk^ti  eke  ok  operates  aa  ah  Asxi^iiitieiit. 

A  check  of  itself  does  not  operate  as  nn  as^ii^nnient  of  any  part  of 
the  funds  to  the  credit  of  the  drawer  with  the  hank^  and  the  tank 
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ia  not  liable  to  the  holder,  imless  and  until  it  accepts  or  certifies  the 
check, 

§   326.  Ree«v«Ty  of  forced  clteolK. 

No  bank  shall  be  liable  to  a  depositor  for  the  payment  bj  it  of  a 
forged  or  raised  cheeky  nnleaa  within  one  year  after  the  return  to 
the  depositor  of  the  voucher  of  aueh  payioPBt,  such  depositor  shall 
BOtIfy  the  bant  that  the  check  bo  paid  waB  forged  or  raiaei 


•? 
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ARTICLE  19. 

WOTES  GnrEN  FOR  PATENT  RIGnTS  AND  FOR  A  SPECULATIVE 

CONSIDERATION, 

Sicnojf  330,  Negotiable  matruments  given  for  patent  rights. 

hSl.  Negotiable  iDBtniDienti  given  for  a  Bpecalatire  con* 
eideration. 
How  negotiable  bonds  are  made  non-negotiable. 


f  330.  ]Cfls«»tl»bl«  im*triiiti«nt*  eiven  for  patent  rtglittt. 

A  promissory  note  or  other  negotiable  instrnmnitj  the  considera- 
tion of  which  conaists  wholly  or  partly  of  the  right  to  make,  use  or 
fell  any  ioventioti  claimed  or  represented  by  the  vendor  at  the  time 
of  sale  to  be  patented,  must  contain  the  words  ''  given  for  a  patent 
right"  prominently  and  legibly  written  or  printed  on  the  face  of 
auch  note  or  instrument  above  the  signature  thereto ;  and  snch  note 
or  instrument  in  the  hands  of  any  purchaser  or  holder  is  subject  to 
the  same  defenses  as  in  the  hands  of  the  original  holder;  but  this 
section  does  not  apply  to  a  negotiable  instrument  given  eolely  for 
the  purchase  price  or  the  use  of  a  patented  urtiele. 

§331*  K«soti*t»lfl  InstmnieiLtB  ctven   for  »  apeciilatlTe   coiulder*^ 

If  the  consideration  of  a  promissory  note  or  other  negotiable  in- 
strument consists  in  whole  or  in  part  of  the  purchase  price  of  any 
farm  product,  at  a  price  greater  by  at  least  four  times  than  the 
fair  market  value  of  the  same  product  at  the  time  in  the  locaUty^ 
or  of  the  membership  and  rights  in  an  association,  company  or 
combination  to  produce  or  sell  any  farm  product  at  a  fictitious  rate. 
Of  of  a  contract  or  bond  to  purchase  or  sell  any  farm  product  at  a 
price  greater  by  four  times  than  the  market  value  of  the  same  prod- 
uct at  the  time  in  the  locality,  the  words,  ^'  given  for  a  speculative 
consideration/'  or  other  words  clearly  showing  the  nature  of  the 
consideration  must  be  prominently  and  legibly  written  or  printed 
©n  the  face  of  such  note  or  instrument  above  the  signature  thereof ; 
ind  such  note  or  instrument,  in  the  bands  of  any  purchaser  or 
bolder,  ia  subject  to  the  same  defenses  as  in  the  hands  of  the 
ori^nal  owner  or  holder. 
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I  S32.  How  aeeotiable  liondft  nre  nmde  non-negotiable. 

The  owner  or  holder  of  Buy  corporate  or  municipal  bond  or  obli- 
gation (except  such  as  are  designated  to  circulate  as  monejj  pajrahle 
to  bearer),  heretofore  of  hereafter  issued  in  and  payable  in  this 
state,  hut  not  registered  in  pursuance  of  aDj  Btate  law^  may  make 
such  bond  or  obligation,  or  the  interest  coupon  accompanying  the 
same,  non-negotiable,  by  subscribing  bis  name  to  a  statement  in- 
dorsed thereon,  that  such  bond,  obligation  or  coupon  is  his  prop- 
erty; and  thereon  the  principal  sum  therein  mentioned  is  payable 
only  to  aueh  owner  or  holder,  or  his  legal  representatives  or  aeaigns, 
unless  sneh  bond,  obligation  or  coupon  be  transferred  by  indorse- 
ment in  blank,  or  payable  to  bearer,  or  to  order,  with  the  addition 
of  the  assignor's  place  of  residence- 
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ARTICLE  20. 

LAMB  REPEALED  ;  WHEN  TO  TAKE  EFFECT, 

Saotiok  340.  Laws  rep^«led< 

Ml,  When  to  Uke  effect 

S  340,  liftw«  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed^  that  por- 
tion specified  id  the  last  colunm  is  hereby  repealed- 

§  341,  Wli«v  t^  tale  effect. 

This  chapter  ahalj  take  effect  irnmed lately, 

SCHE0UI.E  OF  Laws  Repealkix 
Eerised  Statutes Part  %  chapter  4,  title  2 ,  .^     M 
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([(beference  is  hade  to  sectioks.) 

mscnon 
Ai?oeftancc:  | 

by  separate  l&strymeiit 232 

deflniUon  of  term ,,,......  2 

drawee  retaining  or  destroytog  bill  .,..,,,•»»,.» - 22& 

for  honor,  or  supra  protest * ^- . - ,  2M% 

a^eement  of  acceptor  ,., , 284 

bill  payable  after  sight,  maturity  of -  -  28B 

dUhonor - .*.....,  289 

ttow  made < ^ **  281 

liability  of  acceptor **..••.- 283 

presentment  for  paymeiit ZS7 

delay  in  making  , 288 

protest ,•• 286 

when  deemed  to  be 282 

bow  made   * 220 

by  wbom  signed  .  * .  * 2£Q 

in  wrttJng 220 

kinds  of 227 

general 228 

Quallfled 239 

ligbts  of  parties , 230 

ef  bills  drawn  m  Bets  . ; SIS 

of  Incomplete  bill 22G 

on  faee  of  bill,  bolder  entitled  to. 221 

irromise  to  accept  « * . 223 

time  to  accept ..,,.«..  224 

Aoceptor:     See  Acceptance. 

UablUty  of 112 

of  accommodatioa  acceptor  ^ •    fi& 

AlX?0  H  MOD  ATIO  N  : 

lability  of  accommodation  party .«.....,*.«..«.««*.«.*...•••    M 
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rieflnltlon  of  term    • - -•• ♦.-*       * 

Agent; 

authority,  bow  shown « Z% 

liability  of,  on  signature   .,,, .,. 39 

notice  of  dlEhonor  by ^* ».*«..».*.,*,•....««..»»•«•  X6t 

procuration,  signature  by  .<.......* - -id 

Ambiguity: 

TuleB  of  construction ..>^ ,.<.^*~  S$ 

Application: 

of  thlH  chapter,  not  retroactiTS  «...»,,,.** • 

Ba^nk:     See  Savings  Bank. 

definition  of  term   , . .  ^ . . .  .<  ....^  ^.       i 

Bearkr: 

deSnltlon  of  term .,,... ^ '...., ..,.•«».      1 

wben  instrument  payable  to  . . . » « * « > SS 

Bill  of  Exchakck: 

addressed  to  several  drawees * -  -  ^  -  -  213 

definition  of  term ..,,.., , 210 

referee  In  case  of  need  ,.,,*.-•-.- 215 

Inland  and  foreign 213 

not  an  assignment * * 211 

of  exchange,  defined 210 

when  a  note  ,.  *,. ..p.,....,... ,«....,*,..  214 

Bnx  IN  Sisra: 

acceptance  of -•.^w ***.* *,..••»  Sl> 

constllutea  one  bill  * - » * 31® 

different   parts  negotiated *«,.«.,.. 311 

liability  of  holders * -  312 

righf 9  of  holders * -  ^ .  311 

discharging  one  destroya  whole. > w  314 

payment  by  acceptor - SIB 

Blanks 

Indorsement  In,  efTect  of ^ S3 

when  may  he  filled  in.< --^- .**-*-    S3 

BoNn: 

n egoUahta  made  non -negotiable ....l«. .....«.■-«. «*..*.«<«t 3S1 

Cashteb: 

instrument  drawn  or  Indorsed  to ,^^i*..*.^* «....     T3 

Cert  Ai  NTT : 

B3  to  drawee ....»* .•• «•*. **.«     SO 

as  to  payee   * ~** • «••»•«•»•    S7 

Check: 

certification,  effect  of -  - » • •  • -  *  ^S 

defined , *,,-,.<,  321 

time  for  presentment  .....-*.-><-»< *  - .,  ,,4  .*....*..*■*••  *  321 

when  an  assignment   - ,»,-,,•  32& 

forged^  recovery  of 326 
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holder  for  value «.«4^*»««4««^.,.*  SS 

Uirough  lien  <m  tnstruinent   -,-,,». ^«,«p«..t».  BJ 

Ifabllity  of  accommadaUoti  indorsor  *. .i...« ***-  fiK 

pr^gumptlon   of   — , ^ w.----  SO 

want  of ..* 64 

what  constitutes    , ., , ,  *  •  •  «1 

wben  to  be  stated  In  Inatrunient  ,,.,...-, ,,,-. »...  16 

OwBTKrcnoNt  ; 

of  instrument,  rul^  (or  ,1... .,, ,*,*«.,.,,##i »*#.<* 36 

Infitrument  payable  on,  not  negotlaMe. * ,..^**.^^..     ^ 

Corporation: 

indorsement  ty    ...* «..*,.«     H 

Date: 

ante^datlng  and  post-dating  ...». .i... .* tl 

omlaaton  of,  in  infitrument  .*. ,*....*«. ^     36 

pregutoptlon  as  to    ,.,..,.,., *.«..*-     SO 

wlien  it  may  be  fxiserted.>.^> .f««... ••••«*     U 

Dat:    i^ee  ifoECday. 

DtOT-: 

pre-existing,  constitutes  ralue ,,.. §i 

of  ^.terms  oaed  In  act « * ^ ■  I 

Delivest: 

conditJont) « ••••**••.••••'•  96 

definition  of  term *.*.,......«.».«*,  1 

of  Incomplete  instrument  ^ . , » ...*..  ^ .  14 

of  notice  of  dishonor , 167 

warranty  wbere  negotiation  by 116 

when  effectual , ,  ^ « .  * . . . . . « .  tS 

wben  presumed ,  66 

DtMAxn:    See  Presentment  for  Acceptance;  Pre^ntinent  for  Payment 

want  of,  effect  of 130 

wben  Instrument  payable  on    «*«... *«•• 26 

when  presentment  to  be  made .  <  * ..«...••.•«.«....  161 

BisCHAaGC  OF  Insteum£nt: 

bill  m  sets .•  616 

by  alteratsoa <  206 

material,  what  constUntes - 206 

by  act  dlflcharging  contract ,*.,*,,* 200 

by  cancellation , 200 

burden  of  proof ,  1 . .  204 

unintentional,  effect  of .......*>..... ......,,  204 

by  payment * .  #  •  *  20O 

debtor  becoming  bolder 200 

persona  E^condarlly  liable,  when  discharged. ««..« 201 

renunciation  by  holder  ..» 203 

right  of  party  discharging ,. ,**. 202 

re-negotlatlon ........«* ,,  201 
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BECTIOK 

DiSHOHoa:    Bee  Notice  of  Dishonor;  Preaentment  for  AceeptCTtce;  Pre- 

senimeni  for  Fayment 
Dzuwix;     See  Acceptance.  - 

Iflstmment  may  be  payable  to  order  of , *>.<•.*     27 

may  be  several - -  - il2 

Drawee: 

instrument  may  be  payable  to  order  of .<,..-._  u  -  -  -     2T 

UabHity  of  , Ill 

of  accommodation  drawer  * 55 

notice  of  dishonor  to - IGO 

relieved  from  iiabtUty  by  certiflcation  of  check. ,  *  324 

when  presentment  not  required,  to  charge 139,  140,  24<> 

Ficmious  Person: 

Instrument  payable  to   * -***     28 

Forged  Check; 

recovery  of ^ . . .  329 

Holdeb:  k 

definition  of  term  -  - » • 2 

duty  of,  where  bSIl  not  accepted , , « .  *  247 

for  value,  what  constitutes ...,.., 52 

lien  on  instrument , B3 

In  due  course,  what  constitutes , 91 

notice  before  full  amount  paid 91 

rights  of  , 96 

when  person  not  deemed  _............ >     92 

wbo  deemed > , ^ , ,  *     98 

Instrument  subject  to  original  defenses   97 

notice  of  dishonor  In  behalf  of * 163 

of  office,  instrument  may  be  payable  to  order  of. ... . 27 

rights   of    , 9ft 

after   dishonor 144 

of  bill  in  sets , —  , ,  •  311 

resort  to  referee  In  case  of  need * 21S 

to  acceptance  on  face  of  bill 221 

to  sue -  -  •     90 

wliere  bill  not  accepted. .,,...,.,, 248 

tltJe  of,  when  defective    , * H 

what  constitutes  notice ...*..,     9S 

RoLmAT: 

Instrument  due  on    ,,,, ...,,.*.,4* ,.»..,,.,........       5 

ItinogsEi::     See  IndorseTnent* 

limOBSBMETfT: 

by  corporation  . . 41 

by  infant .<.,*.*  41 

conditional    - ..*.,*,** •  69 

definition  of  term 2 

how  made   « , , *n  .^t  61 

in  blank 28,  6* 

Indorsement  to  cashier -  * -  *  <  T^ 

In  representative  capacity > 74,, 
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IfrDosa^MeNT.— (Continued).  sEcnoir 

l&0trui]Qeiit   payable  to  bearer ,**,.***...*,,„ 70 

iQ^tnimeDt  payable  to  two  or  mora  personB ^ „, ,     71 

must  be  of  entire  tnatrume&t .  ...»..,.,•«.,«.. , ^ . ,     ftS 

place  of,  presumption *  * 76 

Qualified    , - , . , „     6S 

r«GtrietlTe.    . . , . « * _     G$ 

effect  of  - .^ ....-.*. , , ,. ,     67 

rights  of  endorsee  , ...*,*,» 67 

special   , .-..,- , , .     $4 

blanlc.  how  changed  to  special ^. .  *  - , ,     6& 

striking  out ,  _ K 

time  of,   presumption    , , , , 75 

transfer  without^  effect  of  . , 7$ 

where  name  Is  wrongly  doalgnated  or  misspelled  ...........     73 

InboftSEB: 

aceommodatlon,  liability  of ,--.,...<.. 6& 

general,  liability  of  , ,  11$ 

Irre^lar,  liability  of - ..  J..._...... .  _  Hi 

liability  after  check  certified ...*. 324 

notice  of  dishonor  to  .....,..,,,.. . , ,.,.,.,,   160 

order  of  liability ., UB 

paper  negotiable  by  delivery 117 

presentment  not  required  to  charge 140 

warranty  In  uegotlatlon  by  qualified  indorsement ...«  11  & 

when  person  deemed ,..,..  113 

Indorsement  by  ...«....» «...,.. ..« .^..^     41 

accjeptance  of 220 

acceptance   supra  protest j^. « ^ ,  A . . .  2S0 

bin  is  sets , 310 

hlank  In,  when  may  be  filled 33 

cheeks , .....  321 

construclion,  rules  of 36 

continuation  of  negotiable  character 77 

date,  omission  of 26 

ante-dating  and  post-dating SI 
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CONSOLIDATOES'  NOTES  TO  TEXT  OE 
PEESONAL  PROPERTY  LAW. 


1,  See.  11.  In  the  teelinlc&l  language  of  the  ccrmmon  law,  which  Yn 
constitutional  limitation  \s  expresslr  binding  on  th«  Judiclarr,  in  the  ab- 
sence of  Legislative  changes,  a  '*  will  '*  refers  to  real  property :  a  "  tmi* 
ftjnent  '*  refers  to  personal  property.  This  section  refers  to  a  tefitament 
and  the  usual  technical  language  should  be  employed. 

2-  See.  11,  The  rtiie  against  perpetuities  expressed  In  this  section  haa 
heen  lately  held,  since  L.  1903,  Ch,  701,  to  have  no  further  application  to 
charitable  uses: 

Allen  V.  Btevem,  161  N.  Y.  122; 
Matter  of  GrifTen^  Ul  Id.  71,  81. 

This  helng  so,  It  should  be  plainly  stated  In  a  statute  consdlfdatlng  Ois 
laws  relating  to  charities.    At  common  law,  charitable  or  public  n^as  word 
nol  subject  to  the  rule  against  perpetuities,  except  as  to  the  time  of  Tast- 
ing In  possession,  which  could  not  he  postponed  beyond  the  legal  limit 
Maraden  on  Perpetuities^  24.  295; 
Chillis  on  Beat  Property,  157. 

This  was  a  wise  Exception,  recognized  In  this  state,  and  should  be  eon- 
tlmied. 

Rowe  T.  Rose,  I  Abb.  Ct  A  pp.  Dec.  lOS. 

The  phrase  ^'except  as  to  the  time  of  vesting  In  possession"  la  the 
technical  one  employed  In  the  law  relating  to  rhar!table  uses  to  express 
that  such  uses  must  vest  within  the  time  limit  prescribed  by  the  rule 
against  perpetuities,  * 

The  following  should  be  added  to  section  11. 

"But  this  eectlon  does  not  apply  to  tbe  charitable  or  other  naea 
mentioned  In  sections  twelve,  thirteen  and  fourteen  of  this  article,  except 
aa  to  the  time  of  vesting  in  possessloo/' 

3.  Sec  12.  This  Is  a  consolidation  of  L.  189S,  Ch.  701.  Sees.  I,  2,  aa' 
amended  by  L.  1901,  Ch.  291,  Sec.  1.  No  change  la  made  in  the  language 
of  the  statutes,  further  than  to  limit  their  application  to  personal  property. 
The  same  laws,  In  so  far  as  applicable  to  real  property*  are  transferred  in 
aertlon  113,  Real  Property  Law. 

4*  See^  13.  This  section  Is  intended  to  consolidate  L,  1S40«  Ch.  ZtS, 
S^e.  1-1,  as  amended  by  U  1341,  Ch.  2G1,  Sec,  1,  In  so  far  as  thoae  lawa 
relate  to  personal  property.  The  same  acts  In  so  far  as  they  relata 
to  real  property  are  made  section  114  of  the  Real  Property  Law. 

ftt  Sea,  13,   The  compulsory  record  of  deeds  of  gift  of  personalty  to 
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eliarltable  uses  is  (n  the  interest  of  both  the  public  and  the  IndMdtiil 
dtisen.  The  attorney-general,  hy  K  1S93,  Ch.  701,  ae  amended  by  L,  1901 
Ch.  291.  Is  charged  with  enforcing  most  charitable  uses.  Publicity  la 
requisite  to  enable  hlio  to  fully  perform  hU  duty.  The  Legislature  ehould 
also  be  enabled  to  ascertain  the  amounts  donated  to  charitable  uses, 

A  new  subdivision  should  be  added  to  sectfon  13»  to  be  known  as  sul^- 
dlvlsiOD  5,  as  follows: 

"V-  Every  settlement,  gift,  grant  or  conveyance  of  peraooal  property 
made  under  this  section,  or  purporting  so  to  be  made,  shall  be  in  writing 
and.  If  not  a  last  will  and  testament,  shall  be  acknowledged  or  profvedp 
in  the  manner  required  to  entitle  grants  or  conveyances  of  real  propertsr 
to  be  recorded. 

"  Every  such  deed  of  settlement,  gift,  grant  or  conveyance,  in  order  t<* 
entitle  It  to  the  benefits  of  this  section,  shall  be  recorded  In  the  county 
T^^here  the  donor  resides,  or  If  a  non-resident  in  the  county  or  countlea 
where  the  uses  are  to  be  performed  and  executed,  and  shall  be  indexed 
under  the  names  of  the  donor  or  grantor  and  the  donee  and  grantee  in  a 
book  to  be  kept  for  that  purpose  by  each  recording  officer. 

G.  Sec.  14.  This  section  consolidates  L.  1SB2,  Ch.  GIG,  Sees.  1-7  as 
amended  by  L.  *1905,  Ch,  393,  Sec.  1,  without  change,  except  to  limit  Ita 
application  to  personal  property.  The  corresponding  provisions,  In  so  far 
i:?  t?iey  relate  to  real  property,  are  carried  Into  the  Real  Property  Law 
Sec-  115. 

7.  Seo.  14^  A  new  subdivision  should  be  added  to  Sec.  14,  to  be  knowa 
as  subdivision  S,  as  follows: 

"  YIIT.  Every  settlement,  gift,  grant  or  conveyance  of  persona]  proih^ 
erty  made  under  this  section,  or  purporting  so  to  be  made,  shall ,p  In  order 
to  entitle  It  to  the  benefits  of  this  section,  be  recorded  In  the  county  where 
the  donor  or  grantor  resides,  or,  If  a  non-resident.  In  the  county  or  conntlea 
wh^re  the  uses  tre  to  be  executed  and  performed,  and  shall  he  Indexed 
under  the  names  of  the  donor  or  grantor  and  the  donee  and  grantee  In  & 
hook  to  be  kept  for  that  purpose  by  each  recording  officer. "" 

8.  Sec.  16.  L.  1^46,  Ch*  74,  See.  1,  and  L.  1S&5,  Ch.  4^2,  Sec  1,  consoW 
dated,  without  change,  except  to  limit  their  ap^lcatlon  to  iiersonal  prop- 
erty. The  corresponding  provisions  relating  to  real  property  are  carried 
into  section  Gl  of  the  Real  Property  Law. 

9.  Sec  19.  It  is  suggested  that  the  words  "  hy  such  deceased  dehtor " 
should  be  Inserted  after  the  words  '*  or  agreement  made  In  fraud  of  credl* 
tors  "  in  section  19.  This  is  restoring  the  language,  Lr.  1854,  Cb.  740,  from 
which  this  section  was  taken.  The  Statutory  Hevlsl<p  Commission,  in 
presenting  the  Personal  Property  Law,  stated  that  Section  7  was  "  nn* 
changed  in  substance,  so  far  as  relates  to  personal  property."  This  ts  the 
Interpretation  placed  upon  this  section  by  the  Appellate  Division  of  tlte 
First  Department.    See  Magoun  v.  Quigley,  115  App.  Dlv.  226. 

10.  Art«  3.  The  "not"  proposed  to  he  omitted  Is  misleading.  The 
article  treats  of  agreements  In  writing,  not  of  agreements  not  In  writing. 

11.  Art,  4,  This  article,  relating  to  conditional  sales  of  goods  and 
chattels  Is  tal^en  from  "old**  Lien  Law,  Art  d«  Fereonal  Propeitr  lAW 
see  ma  to  be  ita  appropriate  classlAcaUon. 
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PERSONAL  PROPERTY  LAW. 

(L  1909,  CHAP-  45,  BEING  CHAP.  41  OF  THE  OONSOLIDATED  LAWB 

IN  EFFECT  FEB.   17,   1900.)  -    ' 

Uncix  1.    Short  title  (§  1). 

2.  Future  ei^tatea;  charitable  uies;  accumujattou  of  income ;   trtut 

estates  (§§  10-24). 

3.  AgTccmenta     in     writtDj^;     without    (^Dttt^ld^ration;     fraudulent; 

factors   (§g  30-45 J, 
*  "         4.    Contracts   for  the   coo dit tonal   sale   of  gooda  and   olmttals    (§£ 
60-67). 
fi.     Salea  of  gooda   {gg  8^-158).  f  ^ 

6,  r^ws  repealed;  when  to  take  effect  (§S  lOS*  166}. 

fi.*  Transfers  of  shares  of  stock  in  corporationa   (g§  1S2-1B5). 

7.  Bill*  of  lading  (§§  187-241). 

ARTICLE  h 

SHORT  TITLE. 
filCTiDN  1.  Short  title, 

ff  1.  SboTt  titJe. 

TW3  chapter  sthall  be  known  as  the  "Peraonal  Property  Law." 
DeifTAti»i:     Ferflonal  Property  Law,  g  1  pt. 

ARTICLE  2. 

FUTURE  ESTATES p  GHARTTABLE  USEB;  ACCUMULATION  OF  INCOME^ 

TRUST  ESTATES. 

Bmman  10.  Definitions. 

11*  Suapetiaion  of  ownership. 

12.  Oifta  and  bequPBts  of  personal  property  for  charitable  purposes* 
iS.  Certain  educational  and  other  charitable  uses  authorized. 
ISa,  Trusts  for  care  of  fpui^^tery  lots,  etc, 

14*  Oertain  gifta  for  charitable,  educntionEil  and  other  nsea  regulated* 
15.  Personal  prop^^rty  not  amenable  in  certain  casen, 
16*  Validity  of  diretftions  for  arruTnulation  of  income* 
17.  Anticipation  of  directed  accumulation. 
^       IS,  Power  to  bequeath  exc^'uted  by  general  provision  in  will  < 

19.  Disaffirmance  of  fraudulent  acta  by  executors  and  others. 

20.  \Vlien  trust  vesta  in  supreme  court. 
2L  Investment  of  trust  funds. 

22.  Commtsfions  of  trusteef^, 

23.  Revocation  of  trusts  upon  consent  of  all  persons  interesteil. 

24.  Oompromitie  of  controversi«t  arisin^r  between  claimants  to  prop- 

erty or  estates  where  the  inteTC»t  of  infant h,  incompetents  or 
persons  unknown  or  not  in  being  Bie  ot  may  be  sffect«d 

!  la  Defisltions. 

Tho  term  ^'income  of  porsonal  property,"  as  used  in  this  article^ 

*8o  hi  origin^].    See  L.  1913  j  eh,  600. 

(247) 
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means  the  incoine  or  profits  arising  from  personal  property,  and 
ijielndea  the  interest  of  raonej  and  the  produce  of  stock. 
Derivation  i     pergonal  Property  Law,  ft  1,  Uat  aenteaoe. 

5   11^  SnvpeiMloii  of  OfvnevslLlp. 

The  absolute  ownership  of  personal  property  shall  not  be 
Buspended  by  any  limitation  or  condition^  for  a  longer  period  than 
during  the  continuance  and  until  the  tenninatioij  of  not  more  than 
two  lives  in  being  at  the  date  of  the  instrument  containing  sueh 
limitation  or  condition;  or,  if  such  instrument  be  a  last  will  and 
testament,  for  not  more  than  two  lives  in  being  at  the  death  of  the 
testator-  In  other  respects  limitations  of  future  or  contingent 
interests  in  personal  property,  are  subject  to  the  rules  prescribed  in 
relation  to  future  estates  in  real  property, 

PerlviitJoiii     Persoiiftl  Property  Law,  §  2- 


§   12.  Gifti  And  bequosti  of  pevAoiLftl  property  for  Q^rltftlilo 
poiesti 

1,  No  gif  tj  grant,  or  bequest  to  religious,  educational,  charitable, 
or  benevolent  uses,  which  shall  in  other  respects  be  valid  undes  the 
laws  of  thiC  slate,  shall  be  dee^ned  invalid  by  reason  of  the  in* 
dcfiniteness  or  uncertainty  of  the  persons  designated  as  the  bene- 
ficiaries thereunder  in  the  instniment  creating  the  same.  If  in 
the  instrument  creating  such  a  gift,  grant,  or  bequest  there  13  a 
trustee  named  to  execute  the  same,  the  legal  title  to  the  property 
given  J  granted,  or  bequeathed  for  such  purposes  stall  vest  in  such 
trustee.  If  no  person  be  named  as  trustee  theji  the  title  to  such 
property  shall  vest  in  the  supreme  court, 

2.  The  supreme  court  shall  have  control  over  gifts,  grants  and 
bequests  in  all  cases  provided^ for  by  subdivision  one  of  this  section, 
and,  whenever  it  shall  appear  to  the  court  that  circumstances  have 
so  changed  since  the  execution  of  an  instrument  containing  a  gift, 
grant  or  bequest  to  religious,  educational,  charitable  or  benevolent 
uses  as  to  render  impracticable  or  impossible  a  literal  compliance 
i^with  the  terms  of  such  instrument,  the  court  may,  upon  the  appli- 
eation  of  the  trustee  or  of  the  person  or  corporation  having  the 
custody  of  the  property,  and  upon  such  notice  as  the  court  shall 
direct,  mal^e  an  order  directing  that  suf^h  gift,  grant  or  bequest 
shall  be  administered  or  expended  in  such  manner  as  in  the  judg- 
ment of  the  court  will  most  effectually  accomplish  the  general  pur* 
pose  of  the  instniment,  without  regard  to  and  free  from  any  spe- 
cific restriction,  limitation  or  direction  contained  therein;  pto- 
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▼iaed,  however,  that  no  tuch  order  sliall  be  made  without  the  con  sent  of  thu 
liOQOr  or  grajjtor  of  Ihc^  property,  if  he  be  Uvipg,  (Subd-  2  amended  bj  L, 
im^,  cK   H4,   in  ttr.et  April  3,  1909-) 

3.  The  attorney-general  B%all  represent  the  bc^neficiarieg  in  all  Buch  cafles, 
a?rd  it  shall  be  his  dtitj-  to  vaforce  such  trusts  by  proper  proceedings  in  the 
courts. 

4-  Whenever  heretofore  or  hereafter  any  voluntflry  association  or  cnrnmit- 
tee  shall  have  received  by  public  subscription  from  contributors  excet^ding 
one  thousand  in  number  a  fund  for  a  charitable  or  benevolent  purpose,  a  por- 
tion of  which  shall  rental n  unexpended  after  the  expiration  of  Hve  years  from 
itevreceiptd,  and  it  shall  appear  tliat  a  literu-l  compliance  Tvitli  the  terms 
of  tbe  Buhseription  is  impracticable,  tbe  Supreme  Court  mny^  on  the  applica- 
tion of  Bueh  aasociatioo,  or  of  the  treasurer  of  the  committee  having  tbe 
custody  of  such  unexpended  balance^  and  upon  twenty  dajs*  person al  notice 
to  the  attorney  general,  and  four  weeks'  notice  by  publication  once  a  week 
for  four  successive  weeks  in  t%<o  newspapers  of  general  circulation  published 
in  the  county  in  which  the  treasurer  of  such  association  or  of  such  coii^ 
mittee  shall  reside,  or,  if  such  treasurer  shall  reside  out  of  tlie  state  in  the 
county  in  which  at  least  ten  per  centum  of  the  contributors  to  such  fund 
shall  have  resided  at  the  time  of  its  receipt,  otherwise  in  such  manner  as 
the  court  shali  prescribe,  to  the  contributors  as  a  cla?a,  to  ten  specified  mem- 
bers  of  such  class,  an^  to  the  trustees  of  such  assoetatian*  or  to  the  surviv- 
ing members  of  such  committee,  make  an  ordi^t  directing  that  such  bjilaniui 
be  transferred  for  administration  to  such  domestic  corporatioo  as  In  the 
judgment  of  the  court  will  most  elTectually  accomplish  the  general  purpose 
for  which  said  fund  shal!  have  been  collected,  without  regard  to  and  free 
from  any  e?cpress  or  implied  limitation,  restriction  or  direction  upon  which 
the  subscription  shall  have  been  made;  and  on  the  transfer  of  said  fund  to 
the  corporation  designated  in  such  order,  said  voluntary  a&siKiation  and  its 
officers  and  trustees,  or  said  committee  and  its  trea^un'r  and  other  oflicersi 
flhall  be  fully  exonerated  and  dischar^^d  from  alt  liability  to  account  there- 
for.    iSuld.  4  added  by  U  19il,-ch,  Z20,  in  clTect  June  1,  1911.) 

DeriTdtiom  U  1893,  cb.  701,  |  1;  I^  1893,  cK  701.  §  2,  as  amended  by 
L,  1901,  eh,  291,  5  1.    Amended  by  L.  1009,  ck  144.     In  elicet  April  3,  19U9, 

I  19.  Gert«dUL  edncAticmal  atid  otlier  cliarit^ilile  uses  antlLoriied^ 

L  Personal  property  may  bo  granted,  hequentlipd,  iiiu!  coijveyed  ti  any  in- 
eorporated  college  or  othf^r  literary  Incorjpirated  in*4titiiMf>n  in  this  state,  to 
be  held  in  trufit  fi>r  any  one  or  mi^re  of  the  following  purposes: 

(1)  To  establish  and  maintain  an  oker^atory; 

(2)  To  found  and  maintain  prnfpj^sor^^hips  and  seliolarships; 

(3)  To  provide  and  keep  in  repair  a  place  for  tlie  burial  of  the  dead;  ^ir 

(4)  For  any  other  snecilic  purfHoses  eomprelietuJed  in  the  general  ybjecta 
authorized  by  their  respective  charters* 

The  said  tmsts  may  be  create!,  suhjrct  tn  such  conLlitions  and  visitations 
afl  may  be  prescribed  by  the  f^rantnr  or  dijnrsr»  HDil  a::^ recti  ta  by  s^iid  x;n?tceB. 
and  all  property  which  shall  hereafter  be  granted  to  any  incor|iortited  col* 
lege  or  other  literary  incorporated  inatltutiun  in  trusit  f»u'  any  of  llie  afore- 
said |>urpoi*es,  ma.y  he  held  by  snEii  cotlcfje  <»r  institution  upon  snch  trusts, 
and  sul>jet*t  to  such  conditions  and  visitatiunis  a;^  may  ^-k?  prcsL^ribcd  and 
agreed  to  as  aforesaid- 

2,  Personai   estate  may  be  granted ,  bequeathed,   and  conveyed  to  tl  e  cor-^ 
poration  of  any  city  or  villa^ry  of  this  stuto,  to  he  held  in  trust  for  any  pur- 
pose of  education,  or  thp  ditfusion  of  knowledge,  or  for  the  relief  of  distress, 
or  for  park^it  gardens^  or  other  ornaznentat  gronn^lMn  f^r  grounds  for  the  pur- 
posef^  of  military   parfnicfi  «r«d  exercise,  or  health  and   rt-^crcatioiu  within  or 
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jiear  sucli  ineorporated  city  or  village,  upon  Buch  conditions  as  may  be  pro- 
scribed by  the  grantor  or  donor,  and  a^^rocd  to  by  such  corporation, 

3.  I'eraoiijJ  tsaljiU'^  nmy  be  granted,  or  bequeathed  to  commissi  oners  of  com- 
mon schools  of  any  town,  and  to  trueteea  of  any  school  district,  in  trust  for 
tJie  iwjuefit  of  thte  common  schools  of  fluch  town,  ot  for  the  benefit  of  the 
schools  of  such  district, 

4.  The  trusts  authorised  by  this  section  may  continue  for  such  time  as  may 
be  necessiiry  to  acconipJlsh  the  purpot^es  for  which  they  may  be  created, 

DeriTation:     L.  1340,  ch.  313,  H  1-4,  as  amended  by  L,  lB4l,  eh.  201,  £  K 

I  13>a*  Trosta  for  care  of  cemetAry  lota*  etc. 

Gifts,  grants  and  bequests  of  personal  property,  in  trust  for  tlu*  purpose 
of  perpetual  care  and  maintenance,  improvement  or  embellishment  of  private 
burial  lota  in  or  outside  of  cemeteries,  and  the  walks,  fences,  monuments, 
structures  and  tombs  thereon  are  permitted  and  shall  be  deemed  to  be  for 
charitable  and  benevolent  uses;  and  sliail  not  be  deemed  to  be  invalid  by 
reason  of  any  indeiinitenesa  or  uncertainty  of  the  persona  designated  a« 
beneficiariea  in  the  instrument  erecting  the  same,  nor  shall  Ibvy  be  deemed  in- 
valid aa  violating  any  existing  laws  against  perpetuities  or  suspension  o(  th^ 
power  of  alienation  of  title  to  property.  But  nothing  herein  contained  ahali 
aifect  any  existing  authority  of  the  courts  to  pLiss  upon  the  rcasonablenesiA 
of  th*  amount  of  such  gift,  grant  or  btnpicst  Any  cemetery  association  may 
act  aa  trustee  of  and  execute  any  such  trui^t  with  re^pe^t  to  Jots,  \va^ks, 
fencea,  monuments,  structures  and  tombs  both  within  itti  nwn  cemetery  liuiiu^ 
*nd  outside  of  any  cemetery  under  its  control,  but  within  tlit^  timnty  v,  here* 
such  cemetery  is  located,  whether  such  power  Im>  oiherwirte  inrlodfv^  in  it^ 
corporate  powers  or  not.  (Added  hy  L.  IflOD,  eh.  218;  amended  bv  L.  Iftll, 
ch,  430,  in  effect  June  23,  191 K)  ^ 

§  II.  Certain  gifta  for  cliftritAble,  edncatioiuil  and  o/tbfir  use*  regokted. 

1.  Any  |>erHon  desiring,  in  bis  Ufe-tlm^,  to  promote  the  public  welfare  by 
founding,  endowing  and  having  maintained  a  public  library «  museum,  or  other 
educational  injstitution,  or  a  chapel  and  crematory,  within  this  state,  or  by 
turn  limbing  fHpiJpment  or  other  personal  property  to  be  used  by,  or  the  in- 
come  of  which  is  to  be  applied  to  the  use  of  any  board  of  trade  or  chamber 
of  commerce  within  this  state,  may  to  that  end  and  for  such  purposes  by 
grant,  in  writing,  convey  to  a  trustee,  or  any  number  of  tniatecH,  named  in 
such  grant,  and  to  their  successors,  any  personal  property  belonging  to  such 
jjcraon. 

2.  The  person  making  such  grant  may  therein  designates 

(I)  The  nature,  object  and  purposes  of  the  institution  to  be  founded,  en- 
dowed and  maintained,  or  of  the  corporation  or  corporations,  which  are  to 
have  the  use  or  the  income  of  suHi  personal  property. 

{2}  In  case  of  the  foimding  of  an  institution,  the  name  by  wbicb  It  shall 
be  known, 

(3)  The  powers  and  duties  of  the  tniHtee  or  trustees  and  the  manner  in 
which  he  or  they  aball  account,  and  to  whom,  if  accountings  be  required;  but 
Kuch  powers  and  duties  shall  not  be  held  to  be  exclusive  of  other  powers 
wliich  may  he  nere^ssry  to  enable  such  tnit^tcr  or  trustees  to  fully  carry  out 
the  object  of  ?nuch  grant. 

{ A )  Hie  moile  nnd  manner,  and  by  whom,  the  mioceasora  to  the  trualee  or 
trui^terri  named  in  the*  grant  arc  to  he  appointed^ 

{5}  Such  nilfs  and  regulation?  for  the  management  of  the 
property  convcynd  as  the  grantor  may  elect  to  prescribe:  but 
sui^h    rules     ^hall.     unless     the    grantor    otJierwise    prcecribe,     be     deemed 
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V 
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require,  , 

(6),  The  place  or  places  where,  and  the  time  when,  the  building 
or  buildings  necessary  and  proper  for  the  institution  shall  be 
<?fe€ted,  and  the  character  and  extent  thereot  The  person  mak- 
ing such  grant  may  therein  provide  for  all  other  things  necessary 
and  proper  to  carry  out  the  purposes  thereof,  and  especially  may 
such  person  proi?ide  for  such  lectures,  exhibitions,  instruction  or 
amusement  in  connection  with  such  ipstitution  as  he  may  deem 
desirable. 

3.  The  trustee  or  trustees  named  in  such  grant  and  their  sue- 
eeasors,  may  in  the  name  of  the  institution,  as  designated  in  such 
grant,  sue  and  defend^  in  relation  to  the  trust  property  and  in 
relation  to  all  matters  affecting  the  institution  endowed  and  estab- 
lished by  such  grantp 

4.  The  person  making  such  grant,  by  a  provision  therein,  may 
*;lect,  in  relation  to  the  property  conveyed  and  in  relation  to  the 
erection,  maintenance  and  management  of  such  institution,  to  per- 
form, during  his  life,  all  the  duties  and  exercise  all  the  powers 
wbichf  by  the  terms  of  the  grant,  are  enjoined  upon  and  vested  in 
the  trustee  or  trustees  therein  named.  If  the  peraon  making  such 
grant,  and  making  the  election  aforesaidj  be  a  married  person, 
t^uch  person  may  further  provide  that  if  the  wife  of  such  person 
survive  him,  then  such  wife,  during  her  life,  may,  in  relation  to 
the  property  conveyed,   and   in   relation   to  the  erection,  mainte- 

.- nance  and  management  of  such  institutioiu  perform  all  the  duties 
and  exercise  all  the  powers,  which,  by  the  terms  of  the  grant,  are 
enjoined  upon  and  vested  in  the  trustee  or  trustees  therein  named, 
sjud  in  all  such  cases  the  powers  and  duties  conferred  and  imposed 
by  such  grant  upon  the  trustee  or  trusters  therein  named  ^  shall  be 
exercised  and  performed  by  the  person  mating  such  grant,  or  by 
his  wife  during  bis  or  her  life,  as  the  case  may  be;  provided, 
however,  that  upon  the  death  of  such  person,  or  his  surviving 
wife,  as  the  case  may  be,  sueh  powerg  and  duties  shall  devolve 
upon  and  shall  he  exercised  by  the  trustee  or  trustees  named  in 
the  grant  and  their  successors, 

5.  The  person  making  such  prant  may  tlifTein  reserve  the  ri^ht 
to  alter,  amend  or  modify  the  terms  ami  cnnditions  thrruof  and 
the  trusts  therein  crcafrd,  in  re:=peet  to  anj  of  the  matters  men- 
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tJoWed  or  referred  to  in  paragraphs  numbered  one  to  six  inclusive  of  subdi- 
visinn  two,  hereof ;  and  may  alfio  therein  reserve  the  rights  during  tlie  life  of 
BDch  person,  of  absolute  do  id  in  ion  over  the  persona!  property  conveyed,  with- 
out liabilitj  to  account  therefi^  in  any  manner  whatever,  and  without  any 
liability  over  against  the  estate  of  such  person;  and  if  any  such  person  he' 
marned,  such  person  may,  in  said  grant,  further  provide  that  if  his  wife 
survive  him,  then  such  wife,  during  her  life,  may  have  the  sarat  dominion 
ov^-r  such  personal  property,  without  liability  to  account  therefor  in  any 
manner  whatever,  and  lyithout  liability  over  against  the  estate  of  either  of 
the  spouses. 

6.  Any   such   grant   may   be  executed,   acknowledged   and   recorded   in   the^ 
same  manner  as  is  now  provided  by  law  for  the  execution,  acknowledging  and^ 

1  recording  of  grants  of  real  property. 

'  7.  |vo  suit,  action  or  proceedings  shall  he  commenced  or  maintained  by  any 
per  eon  to  set  aside,  annul  or  affect  said  conveyance,  or  to  affect  the  title  to 
the  property  conveyed,  or  t1ie  right  to  the  possession,  or  to  the  issues  am;! 
profits  thereof,  unless  the  same  be  commenced  within  two  years  after  the 
date  of  filing  such  grant  for  record;  nor  shall  any  de Tense  be  made  to  any 
suit,  action  or  proceeding  commenced  by  the  trustee  or  trustees  named  in  said 
grant  ot  their  successors,  privies  or  persons  holding  under  them,  ivhich  de- 
fense involves  the  legality  nf  said  grant,  or  affects  the  title  to  the  property 
thereby  conveyed^  or  the  rfght  to  the,  possession  or  the  issues  and  profits 
thereof,  unlf^s  such  defense  is  made  in  a  suit,  action  or  proceeding  eom- 
raenc:.Hl  within  two  years  after  such  grant  shall  hsve  been  filed  for  record* 
t  Amended  by  U  10^0,  ch.  IGS,  in  effect  April  12,  1920.) 
Derivation;     h.  1S92,  eh.  516,  g§  1-7,  as  amended  by  L,  1905.  cb.  393,  §  1. 

5  15.  PersoiLal  property  iLot  allenatile  in  eertnin  eaiea. 

L  Tlie  right  of  the  beaefictary  to  enforce  the  performance  of  a  trust  to 
receive  the  income  of  personal  property,  and  to  apply  it  to  the  use  of  any 
person;  cannot  be  transferred  by  assignment  or  otherwise.  Hut  the  right 
and  interest  of  the  bene  tic  Jury  oi,  any  other  trust  in  personal  property  may 
be  transferrtid.  Providtnl.  however^  that  when  the  proeceds  of  a  life  insur- 
ance policy,  becoming  a  claim  by  death  of  the  insured,  are  left  with  the  in-  ^ 
surance-  company  under  a  trust  pr  other  agreement,  the  benefits  accruing 
thereunder  after  the  death  of  the  Insured  shall  not  be  transferable,  nor  sub- 
ject to  commutation  or  inrumh ranee,  nor  to  legal  process  except  in  an  action 
to  recover  for  necessaries,  if  the  parties  to  the  trust  or  other'  agreement  ao 
agree. 

2.  The  provisions  of  this  section  shall  nnt  jmpair  or  affect  any  rights  exiat- 
iDg  on  March  twenty  fifth,  nineteen  hundred  and  three,  nor  impair  or  affect 
the  rights  of  creditors  under  section  fifty-two  of  the  domestic  relations  law. 
(Amended  by  L.  1011,  eh,  327,  in  effect  June  14,  1911.) 

DeTivktioni  Pt^aonal  Property  Law,  S  3,  as  amended  by  L,  l903,  ch.  B7^ 
S  1 ;  L.  1903,  ch.  87,  §  2,  incorporated. 


I  10.  TalidHy  tif  dii-eotioiu  for  acmuanlatlon  of  Ineox 
An     accumulation     of     the     income     of     penonal      property^     directed 
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.1 
by  any  instrument  sufficient  m  law  to  pass  such  property  h  v.^liJ: 

1.  If  directed  to  commence  from  the  date  of  the  instrumentj  or 
the  death'of  the  person  executing  the  same,  and  to  be 'made  for 
the  benefit  of  one  or  more  minors,  then  in  being,  or  iix  being  at 
such  death,  and  to  terminate  at  or  before  the  expiration  of  their 
mii|ority. 

2.  If  "directed  to  commence  at  any  period  subsequent  to  the  dare 
of  the  instrument  or  subsequent  to  the  death  of  the  person  execut- 
ing it,  and  directed  to  commence  i^ithin  the  time  allowed  for  the 
suspension  of  the  absolute  ownership  of,  personal  property,  and 
at  some  time  during  the  minority  of  the  persons  for  whose  benefit 
it  ia  intended^  and  to  terminate  at  or  before  the  expiration  of  their 
minority, 

3.  All  other  directions  for  the  accumulation  of  the  income  of 
personal  property,  not  authori^red  by  statute,  are  void,  Tn  either 
case  mentioned  in  suhdi visions  one  and  two  of  this  section  a  direc- 
tion for  any  such  accumulation  for  a  longt^r  term  than  the  minority 
of  the  persons  intended  to  be  benefited  thereby,  has  the  same  effect 
as  if  limited  to  the  minority  of  such  persons,  and  Is  void  as  respects 
the  thne  beyond  such  minority. 

Provided  that^  the  income  arising  from  any  personal  property 
granted  or  conveyed,  or  beq^uealhed,  in  trust  to  any  incorporated 
college  or  other  incorporatej^JitLTary  institution,  for  any  of  the 
purposes  specified  in  aecfion  thirteen  of  this  chapter,  or  for  the 
purpose  of  providing  ipr  the  maintenance  of  any  teacher  in  a 
grammar  school  or  institute,  may  he  permitted  to  accumulate  until 
the  same  ehall  amount  to  a  aum  sufficient,  in  the  opinion  of  the 
regents  of  the  university,  to  carry  into  eflfect  any  of  the  charitable 
uses  and  trusts  mentioned  in  either  section  thirteen  of  this  chapter 
or  in  this  paragraph  of  this  section. 

Provided,  if  any  of  the  principal  of  any  trust  fund  actually 
Tecqived  by  any  incorporated  college,  or  other  incorporated  literary 
institution,  or  by  the  corporation  of  any  city  or  village,  or  by  the 
commissioners  of  common  schools  of  any  town,  or  by  the  trustees 
of  any  school  district,  under  any  grant,  conveyance,  or  bequest,  for 
any  of  the  purposes  for  which  trusts  are  authorized  lAder  section 
thirteen  of  this  chapter,  shall  subsequently  become  diminished 
from  any  cause,  such  diminution  may  be  made  up  by  the  accumu- 
lation of  the  interest  or  income  of  the  principal  of  such  trust  fund, 
in  Accordance  with  the  directions,  if  any,  contained  in  the  grant, 
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<?OBvejai]cej  or  bequest  of  suci  trust  fund;  and  if  uo  directions  for 
that  purpose  are  eantained  iji  such  grant,  convey ancCj  or  bequest, 
then  such  diminution  may  he  made  up  in  whole  or  in  part  by  aucb 
aecumulatioD^  in  the  discretion  of  the  trustees  of  such  trust  fund; 
but  in  no  case  shall  such  accumulation  be  allowed  to  increase  the 
trust  fund  beyond  the  true  amount  or  value  thereof,  actually 
Teeeived  by  the  trustees,  to  be  estimated  after  the  deduction  of  all 
liens  and  incumbrances  ou  such  trust  fund,  and  6i  all  expenses 
incurred  or  paid  by  the  trustees  in  the  eollectiou  or  obtaining  the 
possession  of  the  same.    - 

Provided,  further,  that  where  a  gift,  grant^  devise  or  bequest  of 
real  and  personal  property,  or  of  personal  property  alone,  is  made 
in  trust  by  the  owner  thereof  to  a  religious,  educational,  cbari tablet 
or  benevolent  corpora  tion,  for  any  of  the  purposes  specified, or  oom- 
prehendeJ  in  its  charter,  not  more  than  one-fourth  of  the  total 
value  of  such  gift,  graut,  do  vise  or  bequest  of  real  and  personal 
property,  or  of  perHcmal  property  alone,  not  exceeding  in  value  the 
Bum  of  fifty  thousand  dolIarsT,  may  be  set  apart  for  the  accumula- 
tion of  the  rents  and  profit^j  and  income,  of  such  property,  for 
tlie  benefit  of  ^uch  a>rporationj  until  Huch  time  as  such  accumula- 
tion shall  amount  to  the  sum  of  one  hundred  thousand  do!lari>,] 
whereupon  such  at^cumulation  shall  ho  ^railable  for  the  use  of  such 
corpora  tiouj '  as  a  part  of  the  penuammt;  endowment  fund  thereof, 
or  otherwise  as  provided  in  the  condi  tion&  of  the  gift,  grant,  devise 
or  bequest  to  such  corporation,  (Airjcnded  by  L.  1915,  ch.  670^ 
in  effect  May  32,  19350 
tl«»H^tl«ii:    %raoiial  Proporty  lisw,  ^  4;  I*  1845,  ^,  74,  §  1|  li,  1865, 

§  17.  Anticipation  of  di rectal  acotiinnlation^ 

When  a  minar^  for  whoso  heneiit  a  valid  accumulation  of  the 
incouie  of  persona]  property  has  been  directed,  shall  he  destitute 
of  other  sufficient  means  of  support  or ^  education,  the  supreme 
courts  at  spet^ial  term  in  any  cai^e^  or,  if  such  accumulation  shall 
have  been  dirt^cted  by  a  will,  the  surrogate's  court  of  the  coxmty  in 
^hioh  such  will  tsJiaJl  have  been  admitted  to  probate,  may,  on  the 
application  gf  such  minor  or  his  guardian,  cause  a  suitable  sum  to 
he  taken  from  the  moneys  accumulated  or  directed  to  hi?  accumu- 
lated, to  he  applied  for  the  support  or  education  of  such  minor- 

DtiriTutlon:    Pf^rsonal  Property  Law,  g  5. 
f  18.  Pow«r  to  beqaea^tk  ezecntod  by  general  ptotIbIoii  In  wlA. 

Personal  property  embraceil  in  :i  pow^tr  to  hequeathj,  passes  by  a 

'11  or  testament  purporting  to  pass  all  the  p^^^^S!^eSh^^j^(5^^ 
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de  testator;  unless  the  intent,  that  the  will  or  testament  shall  noi 
operate  as  an  e.xfiutitm  of  the  power,  appears  ierein  either  ex- 
pressly or  by  necassarj  implication, 

^ttrtnitlofts     Personal  Property  Law,  §  6« 
§  lO*  IHsaAniL&iue  of  fraiidiileiit  auts  by  execntors  and  otters. 

An  executor,  administrator,  receiver,  assignee  or  trustee,  may, 
for  the  benefit  of  eredit<jrd  or  others  interest-ed  in  personal  prop- 
erty, held  in  trust,  disaffirm,  treat  as  void  and  resist  any  act  dono, 
or  transfer  or  agreement  made  in  fraud  of  the  rights  of  any 
creditor,  including  hiin.self,  interested  in  such  estate^  or  property, 
and  a  person  who  fraudulently  receives^  takes  or  in  any  manner 
interferes  with  the  personal  property  of  a  deceased  person,  or  an 
insolvent  corporation,  assoeiatioa,  partnership  or  individual  is 
liable  to  such  executor^  administrator,  receiver  or  trustee  for  the 
same  or  the  value  thereof,  and  for  all  damages  caused  by  such  act 
to  the  truat  estate.  A  cretlitor  of  a  deceased  insolvent  debtor, 
laving 'a  claim  against  the  estate  of  such  debtor,  exceeding  in 
amount  the  sum  of  one  hundred  dollars,  may,  without  obtaining  a 
judgment  on  aufh  claim,  in  like  manner,  for  the  benefit  of  himself 
and  other  creditj^rs  interested  in  said  estate,  disflffirm,  treat  as  void 
and  resist  any  act  dono  or  conveyance^  transfer  or  agreement  made 
in  fraud  of  creditors  or  maintain  an  action  to  set  aside  such  act, 
conveyance,  transfer  or  agreement.  Such  claim,  if  disputed,  may 
be  established  in  such  action.  The  judgment  in  such  action  may 
provide  for  the  sale  of  the  property  involved,  when  a  conveyatice 
or  transfer  thereof  is  set  aside,  and  that  the  pn^ceeds  thereof  bo 
brought  into  court  or  paid  into  the  proper  surrogate's  court  to  be 
ad m i n is te red  acco rd i u g  to  1  a w, 

DcrlTaticm:     Personal  Propert?  Law,  §  ?• 
§  20.   Wliea  tmst  Teats  in  anpTcnie  eonrti 

On  the  death  of  a  last  sur\nving  or  sole  surviving  trustee  of  an 
express  trust,  the  trust  estate  docs  not  pnss  fo  his  next  of  kin*or 
personal  representative,  but,  if  the  trust  be  unexecuted,  in  the 
absence  of  a  contrary  direction  on  the  part  of  the  person  creating 
the  samCj  it  vests  in  the  supreme  court  and  shall  be  executed  by 
some  person  appointee!  by  the  court,  wIiotu  the  court  may  invest 
with  all  or  any  of  the  powers  and  duties  uf  the  original  trustee  or 
trustees.  Tho  beneficiary  or  beneficiaries  of  the  trust  shall  have 
such  notice  as  the  court  may  direct  of  the  ap|ilication  for  the 
appointment  of  such  person ;  and  the  jierson  so  appointed  shall  give 
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such  security  as  tlie  court  niay  require,  and  B"hall  be  subject  to  tija 
game  requirements  of  laifr  as  to  accounting  and  a^  to  the  arhniniB- 
,  tration  of  tlie  tAist  as  apply  to  tcgtamentarv  trustees;  and  .shall 
be  entitled  to  such  cumptmsation  ^or  his  services  by  way  of  com- 
missions  as  may  be  fixed  by  any  court  which  has  power  to  pa«s 
upon  las  final  account,  which  diall  in  no  case  exceed  that  now 
allowed  by  law  to  executors  and  administrators,  bedsides  his  just 
and  reasonable  espcnse^t  in  the  matter  in  which  he  ia  sppointcd, 
(Amendetrby  L.  1911,  ck  2lY,  in  effeci  May  31,  1911,) 
DerivaUon:     Personal  Property  Law,  S  ^i  ^s  amended  by  L,  1902,  ck,  ISO^ 

•  '"•  . 

§  ai.  Invettment  of  tniAt  fundA.     A^  * 

A  trustee  or  other  person  holding  trust  fnnda  for  mveetment 
may  invest  the  same  in  +he  same  kind  of  securities  as  those  in 
wLich  saying  banks  of  this  state  are  by  law  authorized  to  invest 
the  money  depir&ited  therein,  and  the  income  derived  therefrom, 
and  in  bonds  and  mortgagee  on  unincumbered  real  property  in  this 
state  Avortb  fifty  per  centum  more  than  the  amount  loaned  thereon, 
and  in  shares  or  parts  of  such  bonds  and  mortgages,  provided  that 
any  share  or  part  of  such  liond  and  mortga^  so  held  shall  not  be 
subordinate  to  any  other  shares  tboreof  and  shall  not  be  subject 
to  any  prior  interest  therein,  and  provided  further  that  bonds  and 
morti^ages  in  parts  of  which  any  trustee  may  invest  trust  funds 
together  with  any  guarantit^  of  payment,  insuraneo  policir^  and 
other  instruments  and  evidences  of  title  relating  therto  shall  bo 
held  for  the  benefit  of  such  trustee  and  of  any  other  persons  inter- 
ested in  such  bonds  and  mort.^age8  by  a  trust  company  or  title 
guaranty  corporation  organized  under  the  laws  of  this  state  and 
^at  a  certificate  setting  forth  thift  such  corporation  holds  such  in- 
strmnents  for  the  benefit  of  such  trustee  and  of  any  other  persons 
who  may  be  Interested  in  such  bonds  and  mortgages  among  whom 
the  corporation  holding  aueh  instruments  may  be  includedj  bo 
executed  by  sueli  trust  company  or  title  insurance  corporation  and 
delivered  to  eanh  persoj^  who  becomes  interested  in  such  bond  and 
mortgage.  ^Kvcry  corporation  issuing  any  sncb  certificatf?  shall 
keep  a  record  in  proper  lxx>k3  of  account  of  all  certificates  i^pued 
pursuant  to  the  fort^oing  provisions,^  A>4nistee  or  other  person 
btddiug  tnist  funds  niny  require  such  personal  bonds  or  guaranties 
ivf  payinf*nt  to  accompany  investments  as  may  seem  prudentj  and 
all  premiums  paid  on  such  guaranties  may  be  cbargAl  to  or^fiaid 
i  ut  of  income,  provi^Jiug  that  such  charge  or  payxnent'be  not  more 
than  at  the  rate  of  one^half  of  one  per  centum  per  annum  on  the 
par  value  of  audi  ihvcstnient^.  But  no  tru^tet^  shall  purehase 
i^ecurities  bore  under  fi-oni  himself*  (Amended  by  L*  1918^  ch* 
^AA,  in  effect  May  8,  1918,) 
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DeriratiotL:  Personal  Property  I^w,  S  -^  aa  amended  by  L.  ISO®,  ch.  295, 
^  1,  aiitl  Ij  1907.  tb,  6C9,  g  1,  Fur  rurtiainder  of  uld  BecliOEj  me  Decedent 
Eitate  La^W,  9  111,  and  Domestie  Relations  Law,  §  65, 

§  92.  CommJBslODS  of  tnisteeK, 

Any  trustee,  tuider  a  deed  of  trust  to  sell  personal  property  for 

tho  benefit  of  credij^ra,  shall  bo  entitled  to  and  allowed  upon  an 

accounting  tbe  same  commissions  as  an  assignee_for  th©  peuefit 

of  creditors^  i 

BeriTatian:    L.  1896,  ch.  249,  §  1. 

§  28.  Relocation  of  trusts  upon  consent  of  all  persons  interested. 

Upon  the  written  consent  of  all  the  persons  beneficially  inter- 
ested in  a  truat  in  personal  property  or  any  part  thereof  heretofore 
or  hereafter  created,  the  creator  of  such/  trust  may  revoke  the  same 
as  to  the  whole  or  such  part  thereof,  and  thereupon  the  estate^pf 
the  trustee  shall  cease  in  the  whole  or  such  part  thereof.  (Added 
by  L.  1909,  ch.  247,  in  effect  April  23,  1909.) 

*  / 

§  M|  Compromise  of  controversies  arising  between  claimants  to  property  or 
estates  where  the  interest  of  infants,  incompetents  or  persons  un- 
known or  not  in  being  are  or  may  be  affected. 

(a)  The  supreme  court  or  the  surrogarte^s  coui;t  having  juris- 
diction of  the  estate  or  property  involved  may  authorize  execu- 
tors, administrators  and  trustees  to  adjust  by  compromise  any  con- 
troversy that  may  arise  between  different  claimants  to  the  estate 
or  property  in  their  hands  to  which  agreement  suj^h  executors,  ) 
administrators  or  trustees  and  all  other  parties  in  being  who 
claim  an-^interest  in  such  estate  sthall  be  parties  in  person,  or  by 
guardian  as  hereinafter  provided. 

(b)  The  supreme  court  or  the  surrogate's  court  having  juris- 
diction of  the  estate  or  property  involved  ^ay  likewise  authorize 
the  person  or  persons  named  as  executors  in  one  or  more  instru- 
ments purporting  to  be  the  last  will  and  testament  of  a  person  de^ 
censed,  or  4he  petitioners  for  administration  with  such  will  or 
wills  annexed,  to  adjust  by  compromise  any  coptroversy  that  may 
arise  between  tie  persons  claiming  as  devisees  or  legatees  under  . 
such  will  or  wrlls  and  the  persons  entitled  to  or  claiming  the 
estate  of  the  deceased  under  the  statutes  regulating'the  descent  and  * 
distribution  of  intestate  estates^  to  which  agreement  of  compromise  \ 
the  persons  named  as  executors  or  the  petitioners  for  administra-   i 
tion  with  the  will  annexed,  as  the  case  may  bo,  those  claiming  as 
devisees  or  legatees  and  those  claiming  the  estate  as  intestate,  shall 
be  parties.     Provided  that  persons  named  as  executors  in  any  in-^ 
Btrument  who  have  renounced  or  shall  renounce  such  executorship 
ahall  not  be  required  to  be  parties  to  sucih  compromise. 

(c)  Where  an  infant,  lunatic,  person  of  unsound  mind  or  ha- 
bitual drunkard  is  a  necessary  party  to  a  compromise  under  this 
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fieetion  he  shnll  be  repreaentBd  in  the  proeeediDgs  bj  a  special 
guardian  appointed  by  the  coin'tj  who  Hhall  in  the  name  and  on  the 
behalf  of  tbe  party  be  represents  make  sH  proper  instniraenta 
necessary  to  carry  into  effect  any  compromise  that  is  sanctioned 
by  the  court, 

(d)  If  it  appears  to  the  Batisf action  of  the  court  that  the  in- 
terests of  persons  unknown  or  the  future  contingent  interests  of 
persons  not  in  bcin«^  are  or  may  be  affected  by  the  compromise, 
the  court  must  appoint  some  suitable  person  or  persons  to  represent 
such  interests  m  tlie  compromise  and  to  make  all  proper  instru- 
ments necesaary  to  carry  into  effect  any  compromise  that  is  sane- 
tioned  by  tte  court.  In  the  event  that  by  the  terms  of  any  com- 
promise made  pursuant  to  this  section  money  or  property  la 
directed  to  be  set  apart  or  held  for  the  benefit  of  or  to  represent 
the  interests  of  infant^^  incompetents  or  persons  unknown  or  un- 
born, the  same  may  in  a  proper  case  be  paid  or  deposited  in  court 
and  remain  subject  to  the  order  of  the  courts 

(e)  An  ao:reement  of  compromise  marie  in  writing  pursuant  to 
this  section,  if  found  by  tlie  court  to  be  just  and  reasonable  in  its 
effects  U[>on  the  interests  in  said  estate  or  property  of  infants, 
lunatics^  persons  of  unaonnd  mind,  unknown  persons  or  the  future 
contingent  interests  of  persons  not  in  being,  ahall  be  valid  and 
bindinjs^  upon  ancb  interests  as  well  as  upon  the  interests  of  adult 
persons  of  sound  mind, 

(f )  An  application  for  the  approval  of  a  compromise  pursuant 
to  this  section  must  be  made  by  petition  duly  verified,  which  shall 
set  forth  the  provisions  of  any  instruments  or  documents  by  virtue 
of  which  any  claim  is  mnflo  to  the  property  or  estate  and  any  and 
all  facts  relating  to  the  claims  of  the  various  parties  to  the  con- 
troversy and  the  possible  contingent  interests  of  persons  not  in 
being  and  all  facts  which  make  it  proper  and  necessary  that  tho 
proposed  compromise  be  approved  by  the  court  After  taking 
proof  of  the  facts  either  befpre  the  court  or  by  a  referee  and  hear- 
ing the  parties  and ^'ully  examining  into  the  mattet  the  court  must 
make  an  order  upon  the  application,  (Added  by  L.  1%\%  ch.  419, 
in  effect  May  5/1919,) 
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"'  ARTIClE  3. 

AGREEMENTS  IK  WRITING  ;  WITHOUT  CONSmERATlON ;  raAUD- 
ULENT  ;  FACTORS. 

Section  30*  Definitions, 

31,  AKTeements  Tequir^d  to  be  in  writing. 

32.  Trani^fprg  and  mortgages  of  interests  ii  decedents*  eetates  to 

be  in  writinjr,  and  recorded.  ^ 

'        33.  Validity  of  certain  cTf^^^^^nts  made  without  consideration. 
34.  Transferg  in  trust  for  the  transferrer,  . 

S6.  Transfers  and  charges  with  fratidulent  intent* 
84,  Sales  and   charges  other  than   chattel  mortgages  without 
^  delivery  and  clintige  of  posswj^sion,     [Repeaiei] 

37.  Fraudulent  intent  a  quej^tiop  of  fact. 
^  3B.  'irati^fera  or  chargojs  withtjut  cotii^icieration, 

30.  f^ucccaflore  to  rights  of  creditors  and  purehaaerSi 
40.  Bona  11  du  pii  rebuke  rii, 

4h  Transfer  of  claims.  < 

,  )  42.  Regulating  loans  of  mooey  on  Balarioe, 

4»*  FflctoTs'  act 
44*  Transfer  of  goods  in  hulk. 

ifi.  Kotke  of  lienH  upon  nierGbamiUAe  or  th«  proceedi  thereof  to  ae:iir« 
IpMU  op  SdVBIlCMi  ^ 

Ab  used  in  this  article,  the  term  "transfer"  itieludes  Bale,  as- 
signment, conveyance,  deed  and  gift,  and  the  term  *'  agreement  '* 
includes  promise  and  undertalsiiig, 

D^rlTKtfom     Personal  Property  Law,  I  20. 

f  3l»  AfTctinieiita  rMtnlred  tn  lie  in  vriting. 

Every  agreement,  promiae  or  imdertaking  is  Toid,  unless  it  or 
Bome  note  or  memorandum  thereof  be  in  vpriting,  and  subscribed 
by  the  party  to  be  charged  therewith,  or  by  his  lawful  agent,  if 
auch  agreement,  promise  or  undertaking: 

1.  By  its  terms  is  not  to  be  performed  within  one  year  from 
the  making  thereof; 

2.  Is  a  special  promise  to  answer  for  the  debt,  default  or  mis- 
rarriage  of  another  person ; 

3.  Is  made  in  consideration  of  marriage,  except  mutual  promises 
to  marry ; 

4.  Is  a  convey  a  nee  or  fissignment  of  a  trn&t  in  personal  pro^ 
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6.  Is  a  Btibaequent  or  new  prozoiBe  to  pay  a  debt  discharged  in 

bfinkniptcy ; 

If  goods  be  aold  at  public  auction,  land  the  auctioneer  at  the 
time  of  the  isale^  enters  m  a  sale  book,  a  mcmoranduin  specify- 
iTig  the  nature  and  price  of  the%prapertj  soldj  the  terms  of  the  aale^ 
the  name  of  the  purcha^r^  and  the  name  tif  the  person  on  whose 
■accouiit  the  sale  wag  made,  such  njemorandum  is  equivalent  in 
effect  to  a  note  of  the  contract  or  sale,  subscribed  by  the  *p^rty  to 
be  charged  therewith.  (Firat  paragraph  of  subd.  6  repealed  by 
L.  1911,  ch.  571,  §  2,  in  effect  Sept.  1,  1911.) 

nerlTfttlent     personal  Propertj  Law,  9  21  < 

I  32*  TvKBsf «?«  ftAd  morteas««  of  Interests  lA  deeedettti*  estates  to 
Ike  iv  vtI tinman d  recorded. 

Every  eonveyancCj  asaignraentj  or  other  transfer  of^  and  every 
mortgage  or  other  charge  upon  the  interest,  or  any  part  thereof^  of 
any  person  in  the.  est  ate  of  a  decedent  which  is  situated  within  thi^ 
state,  shall  be  in  writing,  and  shall  be  acknowledged  or  proved  in 
the  manner  required  to  entitle'.conveyanees  of  real  property  to  be 
recorded.  Any  such  instrument  may  also  he  recorded  as  herein- 
after provided;  and  if  not  so  recorded,  it  la  void  against  any  subse- 
quent ptrrchaser  or  mortgagee  of  the  same  interest  or  any  part 
thereof,  in  good  faith  and  for  a  valuable  consideration,  whose  con- 
veyance or  mortgage  is  first  duly  recorded.  If  such  inte^st  is  en- 
tirely in  the  personal  property  of  a  decedent,  the  conveyance  or 
mortgage  shall  be  recorded  in  the  office  of  the  surrogate  issuing 
letters  testamentary  or  letters  of  adminiairation  upon  the  said  de- 
cedent's estate,  or  if  no  such  letters  have  been  issued^  then  in  the 
office  of  the  surrogate  having  jurisdiction  to  issue  the  saifte.  If 
such  interest  is  in  both  the  personal  and  the  real  property  of  a 
drcedent,  the  conveyance  or  mortgage  shall  be  recorded  in  the  * 
office  of  ^he  said  surrogate  and  also  in  the  office  of  the  county 
clerk.  Such  a  conveyance  or  mortgage  when  so  recorded,  shaU  be 
indexed  under  the  name  of  the  decedent  in  a  book  to  be  kept  for 
that  purpose  by  each  recording  officer.  The  person  pres^ting 
any  such  instrument  for  record  shall  pay  to  the  clerk  of  the  snr^ 
TOgate'e  court  a  fee  of  ten  cents  for  each  folio. 

DerlTstiont^    L.  1004,  Qh,  602,  f  1,  aa  aiofiiukd  bj  I*  1908,  ch.  11%  I  L    j 
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I  33«  7«lldlt7  of  c}«rtJLin  a^««Aettt«  ]aad«  witliont  (Son«ld«rAtioQ- 

Aq  ngimment  for  the  purcJja&ej  sale,  transfer  or  dt- livery  of  a 
^certificate  or  other  evidence  of  debt^  iasued  by  the  United  States 
or  by  any  state j  or  a  municipal  or  other  corporation,  or  of  any  share 
or  interest  in  the  stock  of  any  bank  corporation  or  joint  stock 
association  J  incorporated  or  organized  under  |he  laws  of  the  United 
•States  or  of  any  state,  is  not  void  or  voidable,  for  want  of  considera- 
tion, or  because  of  the  non-payment  of  consideration,  or  because  tho 
vendor,  at  the  time  of  making  such  contract,  is  not  the  owner  or 
possessor  of  the  certificate  or  certificates  or  other  evidence  of  debt, 
share  or  interest, 
D«HTntioBi     FcTBonal  Property  Lftw»  |  S2. 

i  34.  Traiuf era  in  tmit  for  tlte  tx-«iA«f «rror, 

A  transfer  of  personal  property,  made  in  trust  for  the  use  of  tho 
person  making  it,  is  void  as  against  the  existing  or  subsequent 
creditors  of  such  person. 
Derf^Btloni     Personal  Property  Law,  \  23, 

I  35.  TrftBafan  and  eharees  wltli  frAndaleiit  Uteai. 

Every  transfer  of  any  interest  in  personal  property,  or  tbe  in- 
come thereof  J  ^nd  every  charge  on  such  property  or  income,  made 
with  the  intent  to  hinder,  delay  or  defraud  creditors  or  other  per- 
sona of  their  lawful  suits,  damages,  forfeitures,  debts  or  demands, 
and  ^^^T^  bond  or  other  evidence  of  de^t  given,  suit  commenced,  or 
decree  or  judgment  suffered,  with  such  intent,  is  void  as  against 
every  person  so  hindered,  delayed  or  defrauded, 

DertTAtioni    Personal  Property  Law,  %  34. 

I  3G.  Sales    and    elt arses    otlter    tlian    cl&attel    mortgae^a    irltbcrat 
dellTwry  and  cKange  of  poiseiaton. 

*      IE«|>ealed  by  L,  1911,  ch.  571,  3  2,  in  effect  Sept.  1.  IfllL] 
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§  37.  Fraudulent  intent  a  qnestlon  of  fact. 

The  question  of  the  existence  of  fraudulent  intent  in  cases  aris^ 
ing  under  this  artiele,  is  a  question  of  fact  and  not  of  law.  ^ 
DertTationt    Personal  Property  Law,  S  26. 

§  38.  Transfers  or  charees  irithont  consideration. 

A  transfer  or  charge  shall  not  be  adjudged  fraudulent  as  against 
creditors  or  purchasers,  solely  on  the  ground  that  it  was  not 
founded  on  a  valuable  consideration.  . 

DeriTationi    Personil  Property  Law,  f  27. 

§  39.  Successors  to  riehts  of  creditors  and  pnrohasers. 

A  transfer,  charge,  sale  or  assignment,  or  proceeding  declared 
by  this  article,  to  be  void,  as  against  creditors  or  purchasers,  is    i 
equally  void  as  against  the  heirs,  successors,  personal  representa- 
tives or  assignees  of  such  creditors  or  purchasers. 

Derivation  t     Personal  Property  Law,  f  28.  ' 

§  40.  Bona  fide  purchasers. 

•  This  article  does  not  affect  or  ^mpair  the  title  of  a  purchaser  or 
incumbrancer'  for  a  valuable  consideration,  unless  it  appear  that 
such  purchaser  or  incumbrancer  had  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  vendor,  or  of  the  fraud  rendering 
void  the  title  of  such  vendor. 
Derivations    Personal  Preperty  Law,  |  29. 

§  41.  ^n^ansfer   of   clainLS. 

1.  Any  claim  or  demand  can  be  transferred,  except  in/one  of  the 
following  cases : 

(1)  Where  it  is  to  recover  damages  for  a  personal  injury,  or 
for  a  breach  of  promise  to  marry.     ^ 

(2)  Where  it  is  founded  upon  a  grant,  which  is  made  void  by 
a  statute  of  the  state ;  or  upon  a  claim  to  or  interest  in  real  prop- 
erty, a  grant  of  which,  by  the  transferrer,  would  be  void  by  such 
a  statute.  • 

(3)  Where  a  transfer  thereof  is  expressly  forbidden  by  a  statate 
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of  t!ie  state,  or  of  the  United  States,  or  would  contravene  public 
policy. 

2^  A  judgment  for  a  sum  of  money,  or  directing  the  payment 
ot  a  sum  of  maney,  recovered  upon  any  cauee  of  action,  may  be 
transferred;  but  if  it  is  vacated  or  reversed,  tbe  transfer  thereof 
does  not  transfer  the  cause  of  action  unless  the  latter  was  trans- 
ferable before  the  judgment  was  recovered, 

3.  Where  a  claim  or  demand  can  be  transferrcd,  the  transfer 
thereof  passes  an  interest,  which  thp  transferee  njay  enforce  by 
an  action  or  special  proceeding,  or  interpose  as  a  defense  or  counter- 
<?]aimj  in  his  o^ti  name,  as  the  transferrer  might  have  done ;  sub- 
ject to  any  defense  or  conntcr-ciaim,  existing  against  the  trans- 
ferrer, before  notice  of  the  transfer,  or  against  the  transferee*  But 
this  section  does  not  apply,  where  the  rights  or  liabilities  of  a 
party  to  a  claim  or  demand,  which  is  transferred,  are  regulated 
by  special  provision  of  law ;  nor  does  it  vary  the  rights  or  liabilities 
of  a  party  to  a  negotiable  instrument,  which  is  transferred. 

DerivatioBi    Code  Civil  Procedure,  SS   1909,  1910t  191^,\ 
$  42;  BecvlAtlaB  loans  of  money  on  Mdarie*. 

J.  Any  person  or  persons,  firm,  corporation  or  company,  who 
shall  after  the  passage  of  this  act,  thake  to  any  employee  an  ad- 
vance of  money,  or  Ipan,  on  account  of  salary  or  wages  due  or 
to  be  earned  in  the  future  by  such  individual,  upon  an  assign- 
ment or  note  covering  such  loans  or  advances,  shall  not  acquire 
any  right  to  collect  or  attach  the  same  while  in  the  possession 
or  control  of  the  employer,  unless  such  note  or  assignment  is  dated 
on  the  same  day  on  which  such  loan  is  actually  made,  and  unless 
within  a  period  of  three  days  after  such  loan  and  assignment  or 
note  are  actually  made  the  party  making  such  loan  or  loans  and 
taking  isuch  assignment  or  notes  shall  have  filed  with  the  em- 
ployer or  employers  of  the  individual  or  individuals  so  assigning 
his  present  or  prospective  salary  or  wages,  a  duly  authenticated 
copy  of  s-uch  agreement  or  assignment  or  notes  under  which  the 
claim  is  made.  The  day  of  making  a  loan  or  advance  within  the 
meaning  of  this  act  shall  be  deemed  to  be  the  day  when  the  money 
is  delivered  to  the  borrower,  and  the  subsequent  execution  of  an 
instrument  by  virtue  of  a  power  of  attorney  shall  not  be  deemed 
to  affect  the  time  of  the  actual  making  of  such  loan  or  advance. 

2,  No  action  shall  be  maintained  in  any  of  thp  courts  of  this 
atate,  brought  by  the  holder  of  any  such  contract,  assignment  or 
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notes,  giveti  by  an  emplovee  for  moneys  loaned  on  account  of 
salary  or  wages,  in  which  it  is  sought  to  ciiarge  in  any  manner  th& 
employer  or  empJoyerSj  unless*  a  copy  of  such  agreement,  lassign- 
ment  or  notes,  together  with  a  notice  of  lien,  was  duly  filed  with 
the  employer  ur  employers  of  the  person  making  such  agreement, 
assignment  or  notes,  by  the  per&on  or  persons,  corporation  or  com- 
pany making  said  loan  within  three  days  after  the  said  loan  was 
actually  mat^e  and  the  said  agreement,  assignment  or  notes  were 
given  as  provided  in  the  previous  section. 

3.  Every  person,  firm  or  corporation  engaged  in  or  seeking  to 
engage  in  tl^  business  of  loaning  money  upon  security  of  an  as- 
signment of  salary  or  wages,  either  earned  or  to  be  earned,  shall, 
on  or  before  the  first  day  of  July  next  ensuing  the  passage  of  this 
act,  file  with  the  clerk  of  the  county  in  which  said  person,  firm  or 
corporation  has  its  place  of  business  or  transacts  business  a  state: 
ment  under  oath  cont^ning  the  name  and  residence  of  the  in- 
dividual ;  or  in  case  of  la  firm,  the  names  and  residences  of  the 
partners;  or  in  the  case  of  a  corporation,  the  names  and  residences 
of  the  officers  and  directors,  managers  or  trustees  of  such  cor- 
poration; and  the  place  or  places  where  said  business  is  trans- 
acted by  such  an  individual,  firm  or  corporation.  After  July  the 
first  next  ensuing  the  passage  of  this  act  it  shall  be  unlawful  to 
engage  in  the  b\is<iness  of  loaning  money  in  the  raianner  set  forth 
in  this  act  without,  prior  to  engaging  in  such  business,  filing  a 
statement  as  provided  in  this  act. 

4.  The  several  county  clerks  of  this  stdte  shall  keep  an  alpha- 
betical index  of  all  persons,  firms  or  corporations  filing  certificates 
provided  for  herein,  land  for  the  indexing  and  filing  of  such  cer- 
tificates, they  shall  receive  a  fee  of  twenty-five  cents.  A  copy  of 
such  certificate,  duly  certified  to  by  theS^ounty  clerk  in  whose 
office  the  same  was  filed,  shall  be  presumptive  evidence  in  all 
courts  of  law  in  this  state  of  the  facts  therein  contained. 

5.  After  the  passage  of  this  act,  no  person  shall  directly  or  in- 
directly receive  or  accept  for  the  ijse  and  sale  of  his  peieonal  credit 
or  for  making  any  t^dvance  or  loan  of  money,  either  wholly  or 
partly  in  anticipation  of  salary  or  wages  due  or  to  be  earned,  a 
greater  sum  than  at  the  rate  of  eighteen  p^r  centum  per  annum  on 
the  amount  of  such  loan  or  advance,  either  .as  a  bon^us,  interest  or 
otherwise,  or  under  the  guise  of  a  charge  for  investigating  the 
status  of  a  person  applying  for  such  loan  or  advance,  drawing  of 
papers  or  other  service  in  connection  with  such  loan  or  advance^ , 
except  such  charges  as  are  now  permitted  by  section  three  hun- 
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4xtd  and  eighty  of  chapter  twenty-five  of  the  lawa  of    uineteen 
iiundred  and  nine,  known  as  the  "  general  business  law," 

6.  Every  iierson,  firm,  corporation^  director,  agent,  officer  or 
member  thercM>f  who  shall  viokte  any  proviaion  of  this  act,  directly 
or  indirectly,  or  absent  to  such  violation,  shall  be  guilty  of  a 
mJademeanor,  (An»ended  by  L-  1911,  ck  626,  in  effect  Sept.  1^ 
I&IL) 
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1,  Every  factor  or  other  agent^  entrusted  with  the  possession 
of  any  bill  of  lading,  custom-house  permit,  or  warehouseman's 
rtK^clpt  for  the  delivery  of  any  nierchimdisej  and  every  such 
factor  or  agent  not  having  the  documentary  evidence  of  title, 
who  shall  be  intrusted  with  the  possession  jDf  any  merchandiso 
for  the  purpose  of  sale,  or  as  a  security  for  any  advances  to  be 
made  or  obtained  thereon,  shall  be  deemed  to  be  the  true  owner 
thereof,  so  far  as  to  give  validity  to  any  contract  made  by  suet 
agent  with  any  other  person,  for  the  sale  or  disposition  of  the 
whole  or  any  part  of  such  merchandise  and  any  account  receiv- 
able or  other  chose  in  actiop  created  by  sale  or  other  disposition 
of  such  merchandise,  for  any  money  advanced,  or  negotiable 
instrument  or  other  obligation  in  writing  given  by  such  other 
person  upon  thp  faith  thereof. 

2.  Every  person  who  shall  hereafter  accept  or  take  any  auch 
merchandise  and  any  account  receivable  or  other  chose  in  action 
created  by  sale  or  other  disposition  of  such  merchandise  in  deposit 
from  any  such  agent,  as  a  security  for  any  antecedent  debt  or 
demand,  shall  not  acquire  thereby,  or  enforce  any  right  or  interest 
in  or  to  such  merchandise  and  any  account  receivable  or  other 
chose  in  action  created  by  sale  or  other  disposition  of  such  tner- 
chandise  or  documeTit,  other  than  was  possessed  or  might  have 
been  enforced  by  such  agent  at  the  time  of  such  deposit. 

3,  Nothing  contained  in  the  preceding  subdivisions  of  this  sec- 
tion shall  bo  eons  trued  to  prevent  the  true  owner  of  any  mcr* 
ehandise  and  any  account  receivable  *or  other  chose  in  action 
created  by  sale  or  otheT  disposition  of  such  merchandise  so  depos- 
ited, from  demanding  or  receiving  the  same^  upon  prepayment 
of  tbe  money  advanced,  or  on  restoration  of  the  security  given,  on 
the  deposit  of  such  merchandise  ami  aiiy  account  receivable  or 
other  chose  in  action  arcatcd  by  salo  or  other  disposition  of  such 
merchandise,  and  upon  satisfying  such  lien  as  may  exist  thereon 
in  favor  of  the  a^ricnt  who  may  have  deposited  the  same ;  nOr  from, 
recovering  any  balance  which  may  remain  in  the  hands  of  the  per- 
son with  whom  such  merchandise  and  any  account  receivable  or 
other  chose  in  action  created  by  sale  or  other  disposition  of  such 
mercbatidiso  shall  have  been  depositc^lj  as  tbe  produce  of  the  sale 
thereof,  after  satisfying  the  amount  justly  due  to  such  person  by 
reason  of  such  deposit. 

4.  Nothing  contained  in  this  sect i oh  shall  authorizo  a  common 
carrier,  warehouseman,  or  other  person  to  whom  merchandise  or 
other  property  may  be  committed  for  transportation  or  storage 
only,  to  sell  or  hypothecate  the  same.  (Amended  by  L,  1915^ 
ck'srs,  in  effect  April  13,  1915.) 

DfrHmatloD^    L.  1830,  ch.  179,  §§  3-6. 
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S  44^   Transfer  of  ^oodm  In  bttlk* 

1,  The  sale,  tramfer  or  afisigntnent  in  bulk  of  any  part  or  thf* 
whole  of  a  sto<?k  of  mcrehanJist^^  or  merchandise  and  of  fixturf  ^^ 
pertaining  to  the  condin'ting  of  tht^  biisme?-^  of  the  seller,  trans- 
ferrer or  assignor,  otherwise  than  in  the  ordinary  course  of  trade 
and  in  the  re^kr  prosecution  of  said  hut^ine^g,  shall  be  void  as 
against  the  creditors  of  the  s<dlerj  transferrer  or  assignor  unless 
the  seller  J  transferrer  or  assizor  and  the  purehaser,  transferee  or 
assignee  shall  at  least  five  days  before  the  sale  make  a  full  and 
detailed  inventory,  showing  the  quantity  and,  so  far  as  possible 
with  the  exercise  of  reasonable  dili^^rnce,  the  cost  price  to  the 
seller,  transferrer  or  assignor  of  each  article  to  be  included  in  the 
sale ;  and  unless  the  purchaser,  transferee  or  assignee  demand  and 
receive  from  the  seller,  transferrer  or  assignor  a  written  list  of 
names  and  addresses  of  the  creditors  of  the  seller,  transferrer  or 
assignor  with  tho  amount  of  the  indebtedness  dne  or  owing  to 
each  and  certified  by  the  seller,  transferrer  or  assignor  nnder 
oath  to  be  a  full,\accurate  and  complete  list  of  his  creditors  and 
of  his  indebtedness;  and  unless  the  pureba^^r,  transferee  or 
assignee  shall  at  least  five  days  before  taking  possession  of  such 
merchandise,  or  merchandise  and  fixtures^  or  paying  therefor, 
notify  personally  or  by  registered  mail  every  creditor  whose  name 
and  address  are  stated  ui  said  list,  or  of  which  he  has  knawledgf.% 
of  the  proposed  sale  and  of  the  price,  terms  and  couilitions  thereof. 

2.  Sellers,  transferrers  and  assignors,  purchasers,  transferees 
and  assignees  under  this  section  shall  include  corporations^  as?^o- 
ciations,  co-partnerships  and  individuals.  But  notliing  contained 
in  this  section  shall  apply  to  general  assiioiinents  for  tho  beiielit 
of  creditors  or  to  sales  by  executors,  administrators,  receiver^!;, 
trustees  in  bankruptcy,  assigne<^s  under  a  voluntary  assignment 
for  the  benefit  of  creditors  or  any  public  officer  under  judicial 
process, 

3*  Any  purchaser,  transferee  or  Jissiiniee  who  shall  not  conform 
to  the  provisions  of  this  sec  J  ion  shall  upon  apjdicution  of  any  of 
the  creditors  of  the  seller,  transferrer  or  assignor  become  a  re- 
ceiver and  be  held  aceoun table  to  such  creditors  for  all  the  goods, 
wares,  merchandise  and  fixturetri  that  have  come  into  his  posses- 
sion hy  virtue  of  su6h  sale,  transfer  or  asHignmcnt;  Providi^il, 
however,  that  any  purchaser,  transferee,  or  assignee,  who  sluill 
conform  to  the  provisions  of  this  act  sball  iioi  he  held  in  any  wny 
accountable  under  this  section  to  any  creditor  of  the  seller,  triui:^' 
ferrer  or  assignor  or  to  the  seller,  transferrer  or  assignor  for  any 
of  the  goods,  wares,  merchandise  or  fixtures  that  have  come  irjio 
the  possession  of  such  purchaser,  transferee  or  as>^ignee  by  virtue 
of  such  sale,  transfer  or  af^siimmeut.  (Amended  by  L.  1014^ 
eh.  507,  in  effect  April  2:^,  JO]  L) 

D«riT»«o»:    L.  1007.  ch.  722,  If  1-3. 
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I  4:5>  ITotlcG  of  llena  npon  mercbandiie  or  tlte  proceedi  tbe^cof  to 
Bcanre  loons  or  adirAneet*  — ^ 

Liens  upon  merchandise  or  the  proceeds  tberoof  created  by 
^  agreement  for  the  purpose  of  securing  the  repayment  of  loaT» 
or  tadvances  made  or  to  bo  made  upon  the  security  of  said  mei^ 
dbandiac  and  the  payment  of  <?ommission3  or  other  charges  pro- 
vided for  by  isueh  agreement,  shall  not  be  void  or  presuihed  to  b© 
fraud ul^nt  or  void  as  against  creditors  or  other^viscj  by  reason 
of  want  of  delivery  to  or  possession  on  the  part  of  the  lienor, 
whether  such  merchandiise  sball  be  in  existence  at  the  time  of  the 
creation  of  the  Hen  or  shall  come  into*  existence  subsequently 
thereto  or  shall  subsequently  thereto  be  acquired  by  the  person 
creating  the  lienj  provided  there  shall  be  placed  and  maintaiaeil 
in  a  cons-picnous  place  at  the  entnanee  of  every  building  or  place 
in  or  at  which  such  merehandisej  or  any  part  thereof,  shall  be 
located,  kept  or.  stored^  a  sign  on  which  is  printed  in  legible 
English,  the  name  of  the  lienor  and  a  designation  of  said  lienor 
as  lienor,  factor  or  consignee,  and  provided  further  that  a  notice 
of  the  lien  is  filed,  stating: 

,  1.  The  name  of  the  lienor,  and  the  name  under  which  the  lienor 
does  business,  if  an  lassumed  name;  the  principal  place  of  businese 
of  the  lienor  within  the  state;  and  if  the  lienor  is  a  partnership  or 
aissoeiatioUj  the  names  of  the  partners,  and  if  a  corporation,  the 
state  under  whose  laws  it  w^aa  organized. 

2.  The  name  of  the  person  creating  jhe  lien,  and  the  interest 
<^8uch  person  in  the  merchandi.se,  as  far  tLy  known  to  the  lienor. 

o.  The  general  character  of  merchanclise  subject  to  the  lien,  or 
which  may  become  subject  thereto,  and  the  period  of  time  during 
which  such  loans  or  advances  may  be  made  under  the  terans  of  the. 
agreement  creating  the  lien. 

•  Sueh  notice  must  be  verified  by  the  lienor  or  his  agent,  to  the 
effect  that  the  statements  therein  contained  are  true  to  his  knowl- 
edge. It  must  be  filrd  with  the  officer  deaisnated  in  i5<M^tion .^jwon 
hundred  and  thirty-two  of  the  lien  law,  in  every  town  or  city 
where  the  merchandise  subject  to  the  lien,  or  any  part  thereof,  is 
or  at  any  time  shall  be  located,  kept  or  stored j  and  also  in  the 
town  or  city  where  the  principal  office  or  place  of  buainees  of  the 
lienor  within  the  state  is  or  at  any  time  shall  be  located.  Such 
ojQSccrfi  shall  file  every  such  notice  presented  to  them  for  that  pur- 
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poeeind  shall  endorse  thereon  its  miniber  and  the  time  of  its  re- 
mipt  Thej  shall  enter  in  a  book  provided  for  that  purpose,  in 
separate  columns,  the  namee?  of  the  parties  named  in  each  noti<^^ 
m  filed  under  the  head  of  "owners^'  and."  lienor-s/'  the*  numbf^r 
of  euch  notice  and  the  date  of  the  filing  thereof,  and  the  general 
character  of  the  merchandise  as  therein  stated.  The  names  of  the 
persons  creating  the  liens,  as?  stated  in  the  notice,  shall  be  arranged 
in  alphabetical  order  under  the  head  of  ''  owners."  Such  officera 
■t  the  time  of  filing  such  notice  did  I  .upon  request  issue  to  the 
person  filing  the  same  a  receipt  in  wi'iting,  containing  the  sub- 
fltance  of  the  entries  made  or  to  fe  made  as  hereinabove  provided- 
Such  officers  shall  bt*  entitled  to  receive  for  their  ser vices  here- 
under^  fees  at  the  same  rates  ^s  provided  in  i^ection  two  hundred 
and  thirty-four  of  the  lien  law,  ^ 

Such  Got  ice  may  be  filed  at  any  time  after  the  making  of  the 
agreement,  and  ^all  be  effectual  from  the  time  of  the  filing  thereof 
iSm  against  all  rights  of  third  parties  thereafter  arising.  Upon  the 
payment  or  satisfaction  of  in  debtee!  ueag  secilred  by  any  lien  speci- 
fied in  this  section,  the  lienor  or  his  legal  representative,  upon  the 
request  of  any  person  interested  in  the^i^id  mGrehandise,  muftt 
^ign  and  ncknowledge  a  certificate  setting  forth  such  payment  or 
aatisf action.  The  otHcer  or  t^fficers  with  whom  the  notice  of  lien 
is  filed  must,  on  receipt  of  such  certificate  or  a<\!opy  thereof  certi- 
fied as  requiredybj  law,  file  the  same  in  his  office  and  write  the 
word  ^*'  dischar^d  "  in  the  book  where  the  notice  of  lien  is  entered 
opposite  the  entry  thereof,  and  the  lien  is  theruby  discharged. 

If  the  agreem(»nt  creating  such  Hen  shall  aUo  give  the  lienor  a 
right  to  or  lieu  upon  ^ftc^^ounts  recti \mble  resulting  from  or  which 
may  result  from  a  &ale  or  sales  of  the  merchandisti  .subject  to  the 
lien  J  or  of  p^rt  of  such  merchandise,  .^uch  right  or  lien  shall  not 
be  void  or  ineffectual  as  against  creditors  or  otherwise,  by  reason 
.  of  want  of  possession  of  *any  such   account  on  the  part  of  the 
'lienor  or  by  reason  of  f-ailure  to  make  or  deliver  a  further  assign- 
ment of  any  such  account,  provided  a  bill,  invoice,  statement  or 
notice  shall' be  mailed,  sent  or  delivered  to  the  person  owing  such 
account  receiviiible,  stating  or  indicating  that  the  account  ia  pay- 
able to  the  lienor,  and  such  mailing,  sendJnsr  or  delivery  of  euch 
bill,  invoice,  statement  or  notice  shall  nave  the  same  effect  as  a 
formal  assignment  of  such  account  to  the  lienor  niamcd  therein. 
/  (4dded  by  L.  1911,  ch.  326,  in  eifect  June  13,  1911.)  - 
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ARTICLE  4. 

CONTRACTS  FOB  THE  CONDITIONAL  SALE  OP  GOODS  AND  CHAT- 
TELS. 

* 

BBCXiQN  60.  Definttiona.  i  .     -  ^      „.         .     ^ 

61.  CVjiiditiortttl  sale  of  railroad  equipment  and  rolling  stock. 
fl2.  Conditious  and  reBervations  in  contracts  for  the  salo  of  goods  aiKl 

chattels. 
63.  Where  contract  to  be  filed.  ,..-       , 

€4^  Indorsement,   entry,   refiling  and   diacbarge   of   i.^nditional    oon- 

64a.  Disohargl*  of   lien   of   contract   for  coflditioaal  aale  of  chaitelfl 

attacliLHt  to  real  property.  #  -^ 

65.  Sale  of  property  retaken  by  vendor, 
6fi,  Notice  of  ettle. 
fi7-  Disposition  of  proceeds. 

The  terra  "  conditional  vendor/'  when  used  in  this  article,  means 
the  person  eontTacting  to  sell  goods  and  chattels  upon  condition  that 
the  ownership  thereof  is  to  remain  in  such  person,  until  aueh  goods 
and  chattels  are  fully  paid  for  or  until  the  occurrence  of  any  future 
event  or  contingency ;  the  term  "  conditionfll  vendee,"  when  so 
used  J  means  the  person  to  whom  such  goods  and  chattels  are  so  sold, 

DerlTRtiom     Lien  Law,  L.  1897,  eh.  41S,  f  110. 

i  61.  PonditloiaAl  ■&!«  of  iTBili^oad  e^ntpvient  and  relUas  «tock» 

Whenever  any  railroad  equipment  and  rolling  stock  is  sold, 
leased  or  loaned  under  a  contract  which  provides  that  the  title  to 
such  property,  notwithstanding  the  use  and  possession  thereof  by 
the  vendee,  lessee  or  bailee,  shall  remain  in  the  vendor,  lessor  or 
bailor,  until  the  terms  of  the  contract  as  to  the  payment  of  install 
ments  or  rentals  payable,  or  the  performance  of  other  obligations 
thereunder,  are  fully  complied  with,  and  that  title  to  such  property 
shall  pass  to  the  vendee,  lessee  or  other  bailee  on  full  payroerit 
therefor  J  such  contract  shall  be  invalid  as  to  any  subsequent  judg- 
ment creditor  of  or  purchaser  from  such  vendee^  lessee  or  bailee  for 
a  valuable  consideration,  without  notice,  unless 

1,  Such  contract  is  in  writings  duly  acknowledged  and  recorded 
in  the  book  in  which  real  estate  mortgages  are  recorded  in  the  office 
of  the  county  clerk  or  register  of  the  county  in  which  is  located 
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f 
the  principal  Dffic€  or  pisce  of  businesa  of  such  vended,  leasee  or 

Iiailee;  aDd  unless 

2,  Esch  loconiative  or  car  so  aold^  leased  or  loaned,  has  the 

name  of  the  vendor,  lessor  or  bailor,  or  of  the  assignee  of  such 

FCBdoT,  lessor  or  bailor^  plainly  marked  upon  both  sides  thereof, 

followed  bj  the  word  owncTj  lessor^  bailor  or  assigneCj  as  the  case 

maj  ba 

DeFlvAtiam     Lien  Law,  L.  1897,  ch.  418,  |  111. 

i   6S«  CondfttioBS  and  rcierTatlonfl  In  oontrA«ts  for  tka  mule  of  goods 
and  cliAtt«ls. 

Except  as  otherwise  provided  in  thia  article,  all  conditions  and 
reservations  in  a  contract  for  the  conditional  sale  of  good  a  and 
t'hattels,  accoropanied  by  delivery  of  the  thing  eantraetcnl  to  be 
sold,  to  the  effect  that  the  ownerdiip  of  such  goods  and  chatttk  is 
to  remain  in  the  conditional  vendor  or  in  a  person  other  than  the 
t'Ouditional  vendee^  until  they  are  paid  for,  or  until  the  occurrence 
of  a  future  event  or  continp^encv,  shall  bo  void  as  against  snbse- 
<iuent  pnrchaaerg,  pledgees  or  mortgagees^  in  good  faith,  and  aa  to 
them  the  sale  ahall  be  deeme<l  alwolute,  unless  such  contra<?t  of  sale^ 
<^intaining  such  conditions  and  re.^er  vat  ions,  or  a  true  copy  iLercof, 
be  filed  aii  directed  in  this  article,  and  unless  the  other  provisions 
of  the  lien  law  applicable  to  such  contracts  are  duly  complied 
with;  provided  that  every  such  contract  permitting  the  resale  of 
*uch  goods  by  the  vendee  shall  he  valid  whether  filed  or  not,  but 
^hall  be  void  as  against  subsequent  purchasers,  pledgees  or  mort- 
gagees in  good  faith  for  value,  and  without  actual  knowle^lge  of 
the  conditions  of  such  contract,  and  as  to  them  the  sale  shtiU  be 
doomed  absolute.  Every  such  contract  for  the  conditional  sale 
of  any  goods  and  chattels  attachedj  or  to  be  attached,  to  a  building, 
shall  be  vf»id  as  against  subsequent  bona  fide  purchasers  or  in- 
cumbrancers of  the  premises  on  which  said  building  stand?;,  and  as 
fo  them  the  sale  shall  be  deemed  absohito,  unless,  on  or  before  the 
datikof  the  delivery  of  such  goods  or  chattels  at  such  buibliog, 
!^uch  contract  ^hall  hfive  been  duly  and  properly  filfKl  and  indexed 
n9  directed  in  this  article  and  unk'ss  said  contract  shall  contiiin  a 
brief  description,  sufficient  for  identification,  of  the  premises 
which  said  building  occupied,  or  upon  which  said  building 
shrnds,  and  if  in  a  city  or  village  it^  locntion  by  street  number,  if 
Known,  antl  if  in  a  city  or  c^ounty  where  the  block  system  of  re- 
cording and  indexin^^  conveyances  is  in  use,  the  siTtion  and  block: 
within  which  it  is  loi^ated,  (Amended  hy  L,  1920,  ch.  635,  in 
effc</t  May  10,  19200 

Derivation:     l-icn  Law.  T.    IRHT.  ch.  4is,  ^  ii^.  e»  amenJed  hy  L,  1904,  cli. 
''^J>S,  §  L 

§  83.  Where  contract  to  be  filed. 
*      Hach  contracts  except  run  tracts  fur  the  coTiditionul  ^ale^f  goods 
and  chattels  supplied  for  a  building  and  attacliCii,[Wi^^)iMfi\i?gJ(P 
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t 

thereto,  Bhall  be  filed  in  the  city  or  town  where  the  coDditional  vendee 
resides,  if  he  reaidea  within  the  state  at  the  time  of  the  execution 
thereof,  and  if  not,  in  the  city  or  town  where  such  property  ia  at  Buch 
time.  Such  contract  shall  be  filed  in  the  city  of  Xew  York,  as  follows, 
namely :  in  the  borough  of  Brooklyn  in  said  city,  such  inatrmnent  shall 
be  filed  in  the  office  of  the  register  of  the  county  of  Kings;  in  the 
boroagh  of  QuesDa  in  said  city,  in  the  office  of  the  clerk  of  Queens 
county;  in  the  borough  of  Richmpnd  in  aaid  city,  in  the  otfice  of  the 
clerk  of  the  county  of  Kichmond  ;  in  the  borough  of  Manhattan  in  said 
city,  in  the  ofBce  of  the  riigiBter  of  the  county  of  New  York,  and  in 
the  borough  of  tlie  Bronx  in  said  city,  in  the  office  of  the  register  of 
the  county  of  Bronx;  in  every  other  city  or  town  of  the  state,  in  the 
office  of  the  city  or  town  clerk,  nnleas  there  is  a  county  clerk's  office 
in  such  city  or  town,  in  which  caae  it  shall  be  filed  in  such  office.  But 
all  such  contractB  for  the  conditional  aale  of  goods  and  chattela,  at- 
tached or  to  be  attached  to  a  buildingj  shall  be  filed  with  the  register 
of  the  city  or  county  or  with  the  county  clerk  of  the  countyj  in  case 
til  ere  is  no  register  of  such  county,  in  which  the  premiBcs  whereon  the 
said  building  stands  are  located.  (Amended  by  L,  1915,  ch,  14,  in 
effLTt  March  1,  1915.) 

BerlTatioji;     Lien  Law,  h,  1S97,  oh.  418,  g  113,  as  amended  by  li*  1900^ 
dx.  248,  §  1.  and  L.  1904,  ch,  698,  §  2.  ^ 

§    64.   Indorsement,    entxTv    reflling    and    dtsdiarg^    of   con  ditto  i^ftl 
€]otitractji« 

The  provisions  of  article  tcD  of  the  lien  law  relating  to  chattcrmort- 
gages  apply  to  the  indorsement,  entry,  refilings  and  discharge  of  con- 
tracts  for  the  conditional  sale  of  goods  and  chattels,  except  contracts 
for  the  coiiditioDal  sale  of  goods  and  chattels,  attached  or  to  be  attached 
to  a  building.  The  officers  with  whom  such  first  mentioned  contracts  v 
are  filed  ahall  enter  the  future  contiDgency  or  event  required  to  occur 
before  the  ownership  of  eaid  goods  and  chattels  shall  pass  from  the 
vendor  to  the  vcndcGj  the  amount  due  upon  such  contract  and  the  time 
when  due.  The  name  of  the  conditional  vendor  shall  he  entered  in 
the  column  of  '*  mortgagees/'  and  the  name  of  the  eonditional  vendee 
in  the  column  of  "  mortgagors/'  Wliere  such  contracts  are  for  goods 
and  chattels  attached  or  to  be  attached  to  a  buildingj  the  following 
provisions  apply  to  the  indorsement,  entry,  rcfiliug  and  discharge 
thereof,  Thp  above^-named  oJTicerSj  with  whom  such  contracts  are 
directed  to  be  filed,  shall  enter  the  future  contingency  or  event  re- 
quired to  occur  before  the  ownership  of  said  goods  and  efiattels  shall 
pass  from  the  vendor  to  the  vendee,  the  amount  due  upon  such  con- 
tract, and  the  time  when  due,  and  shall  file  ever)'"  such  contract  pre- 
sented to  them  for  that  purpose,  and  indorse  thereon  its  number  and 
time  of  receipt;  they  shall  enter  in  a'book  provided  for  that  purpose, 
in  separate  columns,  the  names  of  all  the  parties  to  each  contract  so 
filed,  arranged  in  alphabetical  order,  under  the  head  of  "vendees'* 
and  "  vendors,'*  the  number  of  sueh  contract  and  the  date  of  the  filing 
thereof,  and  under  a  column  heade^  ''  property/'  they  shall  enter  a     ' 
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brief  description  tuJSLicnt  for  identification  of  the  land  upon  which 
said  buil+iing  stands,  and  if  in  a  city  or  village,  its  location  by  street 
and  number,  if  knowTi,  and  if  in  a  city  or  county  wliere  the  block 
sy^^em  of  recording  and  indexing  conveyances  is  in  use,  the  section 
anil  block  in  wliich  the  said  land  is  situated.  The  said  oflicers  shall 
4il£o  keep  an  index,  so  as  to  afford  correct  and  easy  reference  to  the 
books  containing  the  entries  in  regard  to  such  last-named  contracts. 
In  all  cities  and  counties  where  the  block  system  of  recording  and 
indexing  conveyances  is  in  use,  the  index  shall  be  arranged  according 
to  tlie  block  numbers,  A  contract  for  the  conditional  sale  of  good  a 
and  chattel,  attached  or  to  be  attached  to  a  building,  shall  be  invalid 
as  against  creditors  of  Ihe  conditional  vendee  and  against  subsequent 
purchasers  or  mortgagees  in  good  faith  of  such  goods  and  chat- 
tels or  of  the  premises  upon  which  the  said  building  stands,  alter 
the  expiration  of  the  iirs£  or  any  succeeding  term  of  one  year,  reckon- 
ing from  the  time  of  the  first  filing^  unless:  (1)  within  thirty  days 
preceding  the  expiration  of  such  term  a  statement  containing  a  descrip- 
tion <k  such  contract,  the  names  of  the  parties^  the  time  wlien  and  place 
frhere  filed,  the  interest  of  the  conditional  vendor  or  of  any  person 
who  has  succeeded  to  his  interest  in  the  property,  claimed  by  virtue 
thereof^  or  (2)  a  copy  of  such  contract  and  its  indorsements,  together 
with  a  stateii^eut  attached  theVcto  or  indorsed  thereon,  showing  the 
interest  of  the  conditional  vendor  or  of  any  pctson  who  has  succeeded 
to  his  interest  in  the  contract,  is  filed  in  the  office  where  the  contract 
was  originally  required  to  be  filed;  provided,  however,  if  at  the  time 
such  contract  was  eTtecuted  the  preraisee  whereon  the  said  building 
etands  was  then  in  the  county  of  New  York  but  is  now  located  in  the 
new  connU  of  Bronx,  then  such  statement  or  &  copy  of  such  contract 
mast  be  iiied  in  the  oflRee  of  the  register  of  the  county  of  Bronx ;  and 
the  officer  with  whom  such  statement  or  copy  of  such  contract  must  be 
filedj  as  in  this  section  provided,  shall  enter,  in  a  separate  column,  in 
the  book  above  providrjd  for,  in  a  column  headed  **  date  of  re-fdinnf/* 
tile  date  of  the  refiling  of  the  said  contract.  The  officers  performing 
aerviees' under  this  article  are  entitled  to  receive  the  same  fens  as  for 
like  services  relating  to  chattel  mortgages.  Upon  the  title  to  tlie  goods 
and  chattels  affected  by  any  such  last-mentioned  contract  becoming 
absolute  m  the  conditional  vendee  or  his  succee^sor  in  interest  by  the 
payment  of  the  full  consideration  for  which  any  such  contract  was 
made,  the  conditional  vendor,  his  assignee  or  legal  represent  at  ivcj  upon 
the  request  of  the  conditional  vendee  or  of  any  perion  interested  in 
the  property  covered  by  Fuch  contract,  must  sign  EUid  acknowledge  a 
eertifieate  setting  forth  such  pafment  The  othcer  with  whom  such 
contract  is  filed  mud;,  on  receipt  of  such  certificate,  file  the  same  in 
his  office  and  write  the  word  "discharged"  in  the  book  where  the 
contract  is  cntcredj  opposite  the  entry  thereof ,  and  the  contract  is 
thereby  discharged.     (Amended  by  L.  1915,  ch,  455,  in  off  pet  May  1, 

1915.) 

DeriTatloni    Lien  Law,  L.  1897,  ch.  418,  §  114;  as  amended  by  L.  1904, 
eh.  698,  §  3. 


Digitized  byVjOOQlC 


208  PEHSONAL  PROPERTY  LAW.       §§  64-a,  6J^ 

g  64-a.   Dlsoharge  of  lien  of  ooittfaot  fat  oondttioiial  sale  of  obattolA 
attaoliecl  to  real  propertr* 

The  lien  upon  real  property  of  a  contract  for  the  conditional  sale  of 
good  13  and  c^liattels,  attacJied  or  to  be  attached  to  a  building,  filed  as 
provided  in  this  article  in  the  office  of  a  register  of  deeds  or  county 
clerk,  may  also  be  discharged  in  the  following  manner:  Either  before 
or  after  the  beginning  of  any  action  or  proceeding  to  enforce  the  Uen 
upon  such  property  oi"  any  such  contract,  the  o\TOer  of  such  real  prop- 
erty or  of  tiie  building  thereon  raay  execute  an  undertaking  with  two 
or  more  sufficient  sureties,  who  shall  be  freeholders,  to  the  clerk  or 
register  of  deeda  of  tho  county  where  the  premises  are  situated,  in  such 
Bum  as  a  justice  of  the  supreme  court  or  the  county  judge  may  direct, 
not  less  than  the  amount  due  and  to  become  due  upon  such  contract, 
conditioned  for  the  payment  of  any  judgment  which  may  be  rendered 
against  such  real  property  or  bniiding  on  account  of  such  contract. 
The  sureties  shall  together  justify  in  double  the  sum  named  in  th& 
undertaking.  A  copy  of  the  undertaking,  with  notice  that  the  sure- 
ties will  justify  before  a  j'ustice  of  the  supreme  court  or  the  county 
jvkdgQ  at  the  time  and  place  therein  mentioned,  must  be  served  upon 
the  conditional  vendor  or  his  attorney  not  less  than  five  days  befora 
Buch  time.  Upon  the  approval  of  the  undertaking  by  the  judgq'  or 
justice  an  order  shall  be  made  discharging  such  lien.  The  execuiion 
of  any  such  bond  or  undertaking  by  any  fidelity  or  surety  company 
authorized  by  the  laws  of  this  state  to  transact  btisiness,  shall  be  equiv- 
alent to  the  execution  of  such  bond  or  undertaking  by  two  sureties; 
and  such  cooipany,  if  excepted  to,  shall  justify  through  its  ofiacers  or 
attorney  in  the  manner  required  by  law  of  fidelity  and  surety  com- 
panies. Any  such  company  may  execute  any  such  bond  or  undertaking 
as  surety  by  the  hand  of  its  officers,  or  attorney,  duly  authoriied  thereto 
by  resolution  of  its  board  of  di recto rs,  a  certified  copy  of  which  resolu* 
tion,  under  the  sea!  of  such  company,  shall  be  filed  with  each  bond  or 
undertaking.  If  the  conditional  vendor  cannot  be  found,  or  does  not 
appear  by  attorney,  such  service  may  be  made  by  leaving  a  copy  of 
such  undertaking  and  notice  at  the  conditional  vendor^s  pi  ace*  of  reei* 
deoce  or  if  a  corporation  at  its  principal  place  of  business  within  the 
state  as  stated  in  the  contract,  with  a  person  of  suitable  age  and  dis- 
cretion therein,  or  if  the  house  of  his  abode  or  its  place  of  business  ia 
not  stated  in  said  contract  and  is  not  known,  then  in  such  manner  bb 
the  court  may  direct.  The  premises,  if  any,  described  in  the  contract 
as  the  vendor's  residence  or  place  of  business  shall  be  deemed  his  said 
residence  or  its  place  of  business  for  the  purposes  of  said  service  at 
the  time  thereof,  unless  it  is  shown  affirmatively  that  the  person  serv- 
ing the  papers  or  directing  the  service  had  knowledge  to  the  contrary. 
( Added  by  U  1917,  ch,  6D7,  in  effect  May  31, 1917.) 

§  65*  Sale  of  prnpe^ir  retaken  by  vendor* 

Wlienever  articles  are  sold  upon  tlie  condition  that  the  title  thereto 
Bhall  remain  in  the  vendor,  or  in  some  other  person  than  the  vendee, 
imtil  the  payment  of  the  purchase  pricCj  or  imtii  the  occurrence  hi  a 
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future  event  or  contingency,  and  the  Bame  are  retaken  by  the  vendor, 
<ir  bis  siiccesBor  in  interest,  tliey  shall  be  retained  for  a  period  of  thirty 
days  from  tho  time  of  such  retakiiag,  and  during  such  perjod  the  vendee 
or  his  successor  in  interest,  may  comply  with  the  terms  of  lanch  con- 
tract, and  thereupon  receive  such  property.  After  the  expiration  of 
such  period  J  if  sueh  terms  are  not  eom  plied  with,  the  vendor,  or  his 
succ^sor  in  interest,  may  cause  such  articles  to  be  sold  at  public 
auction.  Unless  such  articles  are  bo  sold  within  thirty  days  after  the 
expiration  of  such  period,  the  vendee  or  his  successor  in  interest  mAj 
recover  of  the  vendor  the  amount  paid  on  such  articles  by  such  vendee 
or  his  successor  in  interest  under  the  contract  for  the  conditional  sale 
thereof. 

IHHTfttloxt  Lien  Law,  L.  1897,  di./4ie,  §  116,  &§  amended  by  L.  1900, 
oh,  7fl2,  5  L 

%  66.   Notiee  of  smlo. 

Not  less  than  fifteen  days  before  such  sale,  a  printed  or  written 

notice  shall  be  served  personally  upon  the  vendee,  or  his  successor  in 

interest,  if  he  is  within  the  county  where  the  sale  is  to  be  held;  and  if 

.  not  within  such  county,  or  he  cannot  be  found  therein,  such  notice 

must  be  mailed  to  him  at  his  last  known  place  of  residence. 

Such  notice  shall  state : 

1.  The  terms  of  the  contract. 

2.  The  amount  unpaid  thereon. 

3.  The  amount  of  expenses  of  storage. 

4-  The  time  and  place  of  the  sale,  unless  such  amounts  arc  sooner 
paid. 

DeriratioBi    Lien  Law,  L.  1807,  cb,  419,  §  UT. 

\  I  67p   Di«poaltlon  of  prooeeda. 

Of  the  proceeds  of  such  sale,  the  vendor  or  his  successor  in  interest 
may  retain  the  amount  due  upon  his  contract,  and  the  expenses  of 
storage  and  of  sale;  the  balance  thereof  shall  be  held  by  the  vendor  or 
his  successor  in  interest,  subject  to  the  demand  of  the  vendee  or  his 
successor  in  interest,  and  a  notice  tliat  such  balance  is  so  held  shall  be 
served  personally  or  by  mail  upon  the  vendee  or  his  successor  in  inter- 
est If  such  balance  is  not  called  for  within  thirty  days  from  the  time 
of  Eale>  it  shall  be  deposi^ted  with  tl^e  treasurer  or  chamberlain  of  the 
city  or  village,  or  the  supervisor  of  the  town  where  such  sale  waa  held, 
and  there  shall  be  filed  therewith  a  copy  of  the  notice  served  upon  the 
¥endec  or  his  successor  in  interest  and  a  verified  statement  of  the 
amount  nnpaid  upon  the  contract,  expenses  of  storage  and  of  sale  and 
the  amotint  of  snch  balance.  The  officer  with  whom  such  balance  was 
deposited  shall  credit  the  vendee  or  his  successor  in  interest  with  the 
amount  thereof  and  pay  the  same  to  him  on  demand  after  sufficient 
proof  of  identity.  If  such  balance  remains  in  possession  of  such 
officer  for  a  period  of  five  years,  nnclaime<l  by  the  person  legally  enti- 
tled thereto,  it  shall  he  transferred  to  the  funds  of  the  town,  village  or 
city,  and  be  applied  and  used  as  other  moneys  belonging  to  anch  town. 
Tillage  or  city, 

BftrlMtloai    Ii«ti  Law,  L,  1S97,  cli.  418,  fi  lie. 
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ARTICLE  5. 
(Entire  article  added  by  L.  1011,  ch.  671,  in  effect  Sept  1,  191^ 
SALES  OF  GOODS. 

BK€TiOii    62.  Contracts  to  sell  and  aalea. 

83.  Capacity  J   IJabiLitms  for  necedaariea.  d 

84.  Form  of  contract  or  Bale.  • 

85.  t^tatute  of  frauds. 

8(J.  Existing  and  future  goods. 

87.  Undivided  slmres. 

8S.  Destruction  of  goods  sold* 

81),  Dcst ruction  of  goods  contracted  to  be  ao1d>  '^  ^ 

90.  Definition  and  aacertainment  of  price* 

SI.  iSale  at  a  valuation.  * 

92.  EJVect  of  conditions.  <t 

tJ3.  Definition  of  ejcprata  warranty. 

04.  Implied  warranties  of  title. 
I  1)5.  Implied  warranty  in  sale  by  description. 

HG.  implied  warranties  of  quality. 

97.  Implied  warranties  in  sale  by  sample. 

9H.  No  property  passes  until  goods  are  ascertained. 
'  99.  Property  in  sptoilic  goods  piissed  when  parties  so  intewL 

100.  Rules   for   ascertaining  intention. 

lUI,  Hea^rvation  of  rigUt  of  possession  or  property  when  ffoods  ftl* 
shipped. 

102.  Sale  by  auction. 

103.  Kisk  of  loss.  ^  j 
10*.  Sale  by  ^  person  not  the  owner. 

105.  i^ale  by  one  haying  a  Toidabte  title, 

100.  f^ale  by  seller  in  poHsession  of  good  a  aliceady  sold*  —^ 

107.  Creditors*  rights  against  sold  goods  in  seller's  possessioiL 
308.  I>elin1tioo  of  negotiable  flocunienta  of  title, 

109.  Negotiation  of  negotiable  documents  by  delivery, 

110.  Negotiation  of  negotiable  documents  by  indorsements 

111.  Negotiate  documents  of  title  marked  **  not  negotiable,^  y 

112.  Transfer  of   non  negotiable  documents.  ^^ 

113.  Who  may  negotiate  a  document.  * 

114.  Bights  of  person  to  whom  document  has  been  ne^fiateiL 
115*  Eights  of  person  to  whom  doctiment  has  been  translerred- 
116.  Transfer  of  negotiable  document  without  indarAement^ 
117-  WarrantJcs  on  sale  of  document.  \ 

118.  •Indorsement  not  a  guarantee. 

•  So  in  original.  v 
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Sfionaff  J 13,  When  negotiation  not  irapaij-H  bj  frtiud,  mistake  or  -iureaa. 

120,  Attacliment  or   levy  tipun  goods  for   which  a  negotiable  docu- 
ment baa  teen  iidwed. 
If  L  Credi tors'  remedies  to  rtuch   rn^gsTtiftble  documcntflr 
12a.  Speller  must  deliver  and  buyer  accept  gOuds. 
12'A.  Delivery  and  pa j  merit  are  c^mc-urretit  conditions. 
124.  Place*  time  and  man  tier  t>f  delivery, 
las.  Delivery  ^1"  wrung  tiuantity, 
l£d.  Delivery  in  ImtanmeiiL^. 

127.  Delivery  to  a  tarrier  on  bebalf  of  the  buyer-  ^ 

1£8.  Riglit  to  examine  tite  gfiods. 

129,  What  constitutes  acceptance, 

130,  Acceptance  does  not  bar  action  for  damngea^ 

131,  Buyer  is  not  bound  to  return  goods  wrongfully  delivered* 

132,  Buyer's  liability  for  failing  to  a<!cept  delivery, 

133,  Deiinitioa  uf  unpaid  aeilcr. 

134,  Hemediea   of  an  unpaid  seller, 

135,  When  rigbt  or  lien  may  be  e^serdied^ 

136,  Lien  after  part  delivery. 

137,  When  lien  is  lost 

138,  Seller  may  btop  goods  on  buyer's  insolvency. 

139,  When  goods  are  in  transit. 

140,  VVays  of  exercising  the  right  to  atop, 
14  L  When  and  bow  resale  may  be  made, 

142.  When  and  bow  the  seller  may  rescind  the  sate. 

143.  Effect  of  aale  of  goods  subject  to  Hen  or  stoppage  in  tran&inL 

144.  Action  for  the  price. 

145.  Action  lor  damages  for  non  acceptance  of  gooda. 

146.  When  aeller  rnny  rescitid  contract  or  sale. 

147.  Action  for  converting  or  detaining  goods, 
14S,  Action  for  failing  to  deliver  goods, 

140.  Specific   performance.  • 

ISO,  Remedies  for  breach  of  warranty.  ^ 

15L  Interest  and  apecial  damagea. 

152.  V'ariation  of  implied  obligations, 

153.  Rights  may  be  en fo rued  by  actinn. 

154.  Rule  for  caaen  not  provided  for  by  this  artide* 
165.  Provisions  not  applicable  to  mortgage-^. 

150.  Deftnitiona, 

167.  Article  doea  not  apply  to  existing  sales  or  cantracta  to  "lelL 
158.  No  repeal  of  uniform  warebou^~e  receipt  laws  or  unif^^riu  uillB 
of  lading  laws. 


I  8£<.  Contracts  to  lell  Aud  lolei. 

1.  A  contract  to  sell  goods  is  a  contract  whereby  the  seller 
«grees  to  transfer  the  property  in  goods  to  tlit^  buyer  for  n  **'*^~ 
Fiitemtion  called  the  price. 
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2.  A  aal©  of  gnxnis  m  an  agreement  whereby  the  fieller  tranafors 
the  property  in  goods  to  the  bujer  for  «  eoasideration  called 
the  price. 

3.  A  contitact  to  sell  or  a  sale  may  be  labBolute  or  eonditioEal. 

4.  There  may  be  a  contract  to  sell  or  a  eale  between  one  part 
owner  and  another.  (Added  by  L-  1911,  ch.  571,  in  effect  Sept^  1^ 
191L) 

f  &3.  Capacity;  Italillltlei  for  tteeecia^eB* 

Capacity  to  bny  and  sell  is  regulated  by  tho  general  law  con- 
cerning capacity  to  contract,  and  to  transfer  and  acquire  property. 
Where  necessaries  lare  sold  and  delivered  to  an  infant,  or  to  a 
person  who  by  reaaon  of  mental  incapacity  or  dninkennesa  h 
incompetent  to  contract,  he  must  pay  a  reasonable  price  therefor, 
Necessaries  in  this  section  mean  goods  suitable  to  the  condition  in 
life  of  such  infant  or  other  person,  and  to  his  actual  requirements 
at  the  time  of  delivery,  (Added  by  L.  1911,  eh,  671,  in  effed 
Sept.  1,  1911.) 

9  d4>  Form  of  eoutra^t  otr  mmle^ 

Subject  to  the  provisions  of  this  article  and  of  any  statute  in 
that  behalfj  a  contract  to  sell  or  a  sale  may  be  made  in  writing 
(either  with  or  without  seal),  or  by  word  of  mouth,  or  partly  in 
writing  and  partly  by  word  of  mouth,  or  may  be  inferred  from  the 
conduct  of  the  parties.  (Added  by  L.  191 1^  ck  571,  in  effect 
Sept  1,  19110  J 

f  85.  Statntv  of  frauds. 

1,  A  contract  to  sell  or  a  sale  of  any  goods  or  choses  in  action 
of  the  value  of  fifty  dollars  or  upwjajrds  shall  not  be  enforceable 
by  action  unless  the  buyer  shall  accept  part  of  the  goods  or  choses 
in  action  so  contracted  to  be  sold  or  sold,  and  actually  receive  th& 
same  J  or  give  something  in  earnest  to  bind  the  contnact,  or  in  part 
payment,  or  unless  some  note  or  memorandum  in  writing  of  the 
contract  or  sale  be  signed  by  the  party  to  be  charged  or  his  agent 
in  that  behalf. 

2.  The  provisions  of  this  section  apply  to  everry  such  contract 
or  aaje,  notwithstanding  thiat  the  goods  may  be  intended  to  be  de- 
livered at  some  future  time  or  may  not  at  the  time  of  such  con* 
tract  or  sale  be  actually  made,  procured,  or  provided^  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof,  or  rendering  the  same  fit  for  delivery;  but 
if  the  goods  are  to  be  manufactured  by  the  seller  especially  for 
the  buyer  and  are  not  suitable  for  sale  to  others  in  the  ordinary" 
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oomrge  of  the  seller'^  busings,  tbe  providionfl  of  this  aectioti  ahall 
aot  apply. 

3,  TheTG  IB  an  aceeptaBce  of  goode  within  the  meaniDg  of  thiii 
section  when  the  buyer,  either  before  or  after  delivery  of  the 
gpoda,  expresses  by  worda  or  conduct  his  assent  to  becoming  the 
owner  of  those  specifie  goods.  (Added  by  L,  1911,  ch.  SYl^  in 
effect  Sept.  1,  191L) 

f  86*  Ezistlmg  and  future  sood«,  f 

1,  The  goods  which  form  the  subject  of  la  contract  to  sell  may 
be  either  existing  goods,  owned  or  possessed  by  the  seller^  or  goodg 
to  be  marmfactnred  or  acquired  by  the  seller  after  the  making  of 
the  contract  to  sell,  in  this  article  called  '*  future  goods." 

2.  There  may  be  a  contract  to  aell    goods,  the    acquisition  of 
,  which  by  the  seller   depends    upon  a  eontiiigency  which  muy  or 

Bkay  not  happen. 

3-  Where  the  parties  purport  to  effect  a  present  sale  of  future 
goods,  the  agreement  operates  as  a  contract  to  sell  the  goods. 
(Added  by  L.  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

I  87.  UndlTlded  lb  ares. 

1*  There  may  be  a  contract  to  sell  or  a  sale  of  <an  undivided 
ehare  of  goods*  If  the  parties  intend  to  effect  a  present  sale,  the 
buyer,  by  force  of  the  agreement,  IxH^omes  an  owner  in  cotnmoti 
with  the  owner  or  owners  of  the  remaining  shares. 

2,  In  the  case  of  fungible  goods,  there  may  be  a  sale  of  an  un- 
divided share  of  a  specific  mass,  thousrh  tbe  seller  purports  to  sell 
and  the  buyer  to  buy  a  definite  number,  weight  or  measure  of  the 
goods  in  the  mass,  and  though  the  number,  weight  or  measure  of 
the  goods  in  the  mas^  is  undetermined.  By  such  a  sale  the  buyer 
becomes  owner  in  common  of  such  a  shixre  of  the  mass  as  the 
number,  weight  or  measure  bought  bears  to  the  number,  weight 
or  measure  of  the  mass.  If  the  mass  contains  less  than  tbe  num- 
ber, weight  or  measure  boiight,  the  buyer  becomes  the  owner  of 
the  whole  mass  and  the  seller  is  bound  to  make  good  the  deficiency 
from  similar  goods  unless  a  contrary  intent  appeara,  (Added  by 
L  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

f  88>  destruction,  of  K«od«  aold. 

1.  Where  the  parties  purport  to  sell  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  wholly  perished  at 
the  time  when  the  agreement  is  made,  the  lagreement  is  void. 
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2,  Where  the  parties  purport  to  sell  specific  goods,  and  the 
goods  without  the  knowledge  of  the  seller  have  porished  in  part 
or  have  wholly  or  in  a  material  part  eo  deteriorated  in  quality  as 
to  be  sulstantially  changed  in  character,  the  buyer  may  at  hie 
option  treat  the  sale^ 

(a)  As  avoided,  or  '" 

(b)  Ab  transferring  the  property  in  all  of  the  existing  goods 

or  in  so  much  thereof -as  have  nofaeteriorated,  and  as  binding  the 

buyer  to  pay  th^  full  agreed  price  if  the  sale  \v\h^  indivisible,  or 

to  pay  the  agteeA,  price  for  the  goods  in  which  the  property  passes 

if  the  sale  was  divisible.     (Added  by  L.  1911,  ch.  5Tl,  in  effect 

Sept.  1,  191L)   / 

/ 
%  d9.  Dcitrnctlon  of  goodi  ooatracrted  tn  lie  lold. 

1,  Where  there  is  a  contract  to  sell  specific  goodis^  and  subse- 
quently, but  before  the  risk  passes  to  the  buyer,  without  any  fault 
on  the  part  of  the  seller  or  the  buyer,  the  goods  wholly  perish,-nhe 
contract  is  thereby  avoided. 

2,  Where  there  ls  a  contract  to  sell  specific  goods,  and  subse- 
quently, but  before  the  risk  passes  to  the  buyer,  without  any  fault 
of  the  seller  or  the  buyer,  part  of  the  goods  perish  or  the  whole 
or  a  material  part  of  the  goods  so  deteriorate  in  qu^aJity  as  to  b© 
substantially  changed  in  character,  the  buyer  may  at  hie  option 
treat  the  contract— 

(la)  As  avoided,  or  ^ 

(b)  As  binding  the  seller  to  transfer  the  property  in  ^11  of  the 
existing  goods  or  in  so  much  thereof  as  have  not  deteriorated,  and 
as  binding  the  buyer  to  pay  the  full  agreed  price  if  the  contract 
was  indivisible,  or  to  pay  the  agreed  price  for  so  much  of  the 
goods  as  the  seller^  by  the  buyer's  option,  is  bound  to  transfer  if 
the  contract  was  divisible*  (Added  by  L.  1911,  ch<  571,  in  effect 
Sept,  1,  1911.) 

§  90«  Definition  and   &ioertaiiui&eiit   of  pTlce^ 

1,  The  price  may  be  fixed  by  the  contract,  or  may  be  left  to 
be  fixed  in  isnch  manner  as  may  be  agreed,  or  it  may  be  determined 
by  the  course  of  dealing  between  the  parties, 

2,  The  price  may  be  made  payable  in  any  personal  property. 

3,  Where  transferring  or  promising  to  transfer  any  interest  in 
real  estate  constitutes  the  whole  or  part  of  the  consideration  for 
transferring  or  for  promising  to  transfer  the  property  m  goods^ 
this  nrticlp  shall  not  apply. 
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4.  Where  the  price  is  not  detenniiied  in  accordance  with  tlio 
foregoing  provisions  ibe  buyer  must  pay  a  reasonable*  price.  What 
IB  A  reasonable  price  is  a  quest jod  of  fact  dep^endent  on  the  cir- 
cumsiauees  of  each  particular  case,  (Added  bj  L.  1911,  ch,  571* 
inetieet  Sept.  1,  1911,) 

I  91.  Sale  n,t  m  valuation* 

1.  Where  there  h  a  eontraet  to  sell  or  a  sale  of  goods  at  a  prieo 
or  on  temis  to  be  lixed  by  a  third  person,  and  such  third  person 
Without  fault  of  the  seller  or  the  buyer,  cannot  or  does  not  fix 
the  price  or  terms,  the  contract  or  the  sale  is  thereby  avoided;  but 
if  tile  goods  or  any  part  thereof  have  been  delivered  to  and  appro- 
priated by  the  buyer  he  must  pay  a  reasonable  price  therefor, 

2,  Where  such  third  person  is  prevented  from  tLxiug  the  prieo 
or  terma  by  'fault  of  the  seller  or  the  buyer,  the^  party  not  iu 
fault  may  have  such  rcioedics  ag^alnist  the  party  in  fault  as  art^ 
allowed  by  the  appropriate  parts  of  this  article.  (Added  by  L* 
1911,  ck  571,  in  effect  SepL  1,  1911.) 

fl  92.  Effect  of  condition. 

1.  Where  the  obligation  of  either  party  to  a  contract  to  sell 
or  a  sale  is  aubjeei:  to  any  condition  which  is  not  performed,  such 
party  may  refuse  to  proceed  with  the  eontraet  or  tsale  or  be  may 
waive  performance  rif  the  condition.  If  thti  other  party  has 
promised  that  the  condititin  should  happen  or  be;  performedt  sueJi 
first  mentioned  party  may  also  treat  the  nonpc  rfornmuce  of  the 
ctjndition  as  a  breach  of  warranty, 

2.  Where  the  property  in  the  goods  has  not  pasised,  the  buyer 
maj  tr&at  the  fulfillment  by  the  seller  of  his  ohit[;:atii^n  to  furuish 
goods  as  described  and  as  warranted  fxi!rei>3ly  or  5>y  ini plication 
in  the  eontraet  to  sell  as  a  ft^ndition  of  the  <jbligation  of  the  buyer 
to  perfonn  his  pn>mise  to  a'xopl  land  pity  fi^ir  the  goods.  (Added 
by  L.  1911,  cJb,  571,  in  etfcct  «ept.  1,  IfUl,) 

3  93.  Definition,  of  exprcis  warranty* 

Any  affimnation  of  fact  or  any  promise  by  the  t^eller  relatinflj  to 
the  ^^oods  is  Jin  express  warranty  if  the  nahirnl  tcTnlrncy  of  suf^h 
aifinroation  or  promise  is  to  induce  the  buyer  tr*  purchase  the  i^oods^ 
«nd  if  the  buyer  purehaso^  tlie  ^oods  rid y ins:  then m in.  Xo  athrma- 
tion  of  the  value  of  the  gitods,  nor  any  statemelit  purporting  to  be 
a  statement  of  the  seller's  opinion  only  shall  he  con^tnied  a?*  a  war* 
nmtv.     (Added  by  L,  1911,  eh.  571,  in  eifeet  Sopt,  1^  lillL) 
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S  04h.  IiDplied  warrautles  of  titlo. 

In  a  contract  to  sell  or  a  sale,  udIbbb  contrary  intention  appears^ 
there  is 

1,  An  implied  warranty  on  the  part  of  tho  seller  th-at  in  case  of 
a  sale  he  has  a  right  to  sell  the  goods,  and  that  in  case  of  a  con- 
tract to  sell  he  will  have  a  right  to  eell  the  goods  at  the  time  when 
the  property  is  to  pass; 

2.  Ad  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  podsesston  of  the  goods  as  against  any  lawful  elaims  exist- 
ing at  the  time  of  the  sale; 

3-  An  implied  warranty  that  the  goods  shall  be  free  at  the  time 
of  the  sale  from  any  charge  or  encumbrance  in  favor  of  any  third 
person,  not  decl^ared  or  known  to  the  buyer  before  or  at  the  tim© 
when  the  contract  or  aale  is  mada 

4*  This  section  shall  not,  however^  be  held  to  render  liable  a 
eheriff,  auctioneer,  mortgagee  or  other  person  professing  to  sell 
by  virtue  of  authority  in  fact  or  law  goods  in  which  a  third  per- 
son has  a  legal  or  equitable  interest-  (Added  by  L.  1911,  ch.  671, 
in  effect  Sept  1,  IftlL) 

Where  there  is  la  contract  to  sell  or  a  aale  of  goods  by  descrip- 
tion, there  is  an  implied  warranty  that  the  goods  shall  correspond 
with  the  description  and  if  the  contract  or  sale  be  by  sample,  as 
well  as  by  descriptioiij  it  is  not  sufficient  that  the  bulk  of  the  goods 
corresponds  with  the  sample  if  the  goods  do  not  also  correapond 
with  the  description.  (Added  by  L.  1911,  ch,  571,  in  effect  Sept. 
T.  1911,) 

t  96.  laiplled  wAiTAatlefe  of  qii;»llty. 

Subject  to  the  provisions  of  this  article  and  of  any  statute  in 
tiiat  behalf^  there  is  no  implied  warranty  or  condition  as  to  the 
<|iiality  or  fitness  for  anjy  particular  purpose  of  goods  supplied 
under  a  contract  to  sell  or  a  sale,  except  as  follows: 

1.  Where  the  buyer,  expressly  or  by  implication,  makes  known 
tj>  the  seller  the  particular  purpose  for  which  the  goods  are  n^ 
quired,  and  it  appears  that  the  buyer  relies  on  the  seller's  skill 
or  judgment  (whether  he  be  the  grower  or  manufacturer  or 
}iot),  there  is  an  implied  warranty  that  the  goods  shall  be  reason- 
ably fit  for  such  purpose, 

2.  Where  the  goods  are  bought  by  desoription  frpm  a  seller 
wlio  d^'Ah  in  goods  of  thint  description  (whether  he  be  the  growpir 
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or  manufacturer  or  not),  there  is  an  implied  warranty  ibat  the 
fpods  shall  be  of  mei^hant&ble  quality. 

3,  If  th©  buyer  has  examined  th&  goods,  there  is  no  implied 
uNarnanty  ai5  regards  defects  which  such  examination  ought  to 
ImvG  revealed. 

4,  In  the  case  of  a  contract  to  aell  or  a  sale  of  a  specified  article 
under  its  patent  or  other  trade  namo,  there  is  no  implied  warranty 
ae  to  it«s  titnesa  for  any  particular  purpose, 

5,  An  implied  warranty  or  condition  a^  to  quality  or  fitness  for 
a  particukr  purpose  may  be  annexed  by  the  usage  of  trade, 

fi.  An  express  warranty  or  oondition  does  not  negative  a  wai^ 
ranty  or  condition  implied  under  this  act  unl^s  inconsistent  there- 
with-    (Added  by  L.  1911,  eh,  571,  in  effect  Sept  1,  1911,) 

In  the  case  of  a  contract  to  sell  or  a  sale  by  sample; 

(a)  There  is  an  implied  warranty  that  the  bulk  shall  corre- 
apond  with  the  sample  in  quality. 

(b)  There  is  an  implied  warranty  that  the  buyer  shall  have  a 
reasonable  opportunity  of  comparing  the  bulk  with  the  sample, 
exoopt  so  far  as  otherwise  pmvided  in  subdivision  three  of  section 
owe  hundred  and  twenty-eight. 

(c)  If  the  seller  is  a  dealer  in  goods  of  that  kind,  there  is  an 
itnplied  warranty  that  the  goods  shall  be  free  from  any  defect 
rendering  them  unmerch-antable  which  would  not  be  apparent  on 
magonable  examination  of  the  sampla  (Added  by  L.  1911,  ch. 
571  ^  in  effect  Sept  1,  1911,) 

f  98*  Iftt  property  passes  until  good«  are  aicertained. 

Where  there  is  a  contract  to  sell  uniascertained  goods  no  prop- 
erty in  the  goods  is  transferred  to  the  buyer  unless  and  until  the 
goods  are  ascertained,  but  property  in  an  undivided  share  of  a^ 
<*ertained  goods  may  be  transferrtxl  ss  provided  in  section  eighty-  ^ 
^on.     (Added  by  L,  1011,  eh,  571,  in  effect  Sept.  1,  1911.) 

I  BB*  Property  in  >peotflQ  goods  passes  trhcn  parties  so  intend. 

1.  Where  there  is  a  contract  to  ^ell  specific  or  aticertained  goods^ 
the  property  in  them  is  transferred  to  thu  buyer  at  sueb  time  as 
the  parties  to  the  contract  intend  it  to  be  trau.^f erred. 

2.  For  the  purpose  of  ►aseertainiiie  the  intention  uf  the  parties, 
rei^rd  shall  be  had  to  the  terms  of  the  c^^ntract^  the  conduct  of  the 
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parties,  usages  of  trade  and  the  clrcumstanoes  of  the  case.    (Added 
by  L.  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

§  100.  Rules  for  aicertalniiif:  Intention. 

Unli^  a  different  intention  ap pears,  the  following  are  rules  for 
ascertaining  the  intention  of  the  parties  as  to  the  time  at  which 
the  properiy^n  the  goods  is  to  paaa  to  the  buyer. 

Rule  1.  Where  there  is  an  nnconditioned  contract  to  sell  specific 
goodsj  in  a  deliverable  state,  the  property  in  the  goods  paa5es  to 
the  buyer  when  the  contract  is  made  and  it  is  immaterial  whether 
the  time  of  payment,  or  the  time  of  delivery,  or  both,  be  post- 
poned. 

Rule  2,  Where  there  is  a  contract  to  sell  specific  gooda  and 
the  seller  is  l]pnnd  to  do  something  to  the  goods,  for  the  purpose 
of  putting  them  iuto  a  delivBrable  state,  tho  property  does  not 
pass  until  such  thing  be  done. 

Rule  3,  1-  When  goods  are  delivered  to  the  buyer  "on  sale 
or  return/-  or  on  other  temn  indicating  an  intention  to  make  a 
present  sale,  but  to  give  the  buyer  an  option  to  return  the  good;* 
instead  of  paying  the  price,  the  property  passes  to  the  buyer  on 
delivery,  but  he  ma^^  revest  the  property  in  tho  seller  by  returning 
or  tendering  the  goods  within  the  time  fixed  in  the  contract,  or, 
if  no  time  has  befen  fixed,  within  a  reasonable  time. 

2*  When  gofxis  are  deliv^rtKl  to  the  buyer  on  approval  or  on 
trial  or  on  satiis  feet  ion,  or  other  similar  terms,  the  property  therein 
passes  to  the  buyer — 

(a)  When  be  signifies  his  approval  or  acceptance  to  the  seller 
or  does  any  other  act  adopting  the  transaction; 

(b)  If  he  does  not  signify  his  approv^al  or  acceptance  to  the 
isellerj  but  retains  the  goods  without  giving  notice  of  rejection, 
then  if  a  time  has  imcn  fixed  for  the  return  of  the  goods,  on  the 
expiration  of  such  time,  and,  if  no  time  has  been  fixed,  on  the 
expiration  of  a  reasonable  timeu  What  is  a  reasoniahle  time  is  a 
question  of  fact. 

Rule  4,  1.  WTiere  there  is  a  contract  to  sell  nn ascertained  or 
future  goods  by  description,  and  goods  of  that  deseription  •and  iu 
A  dciiverable  state  are  unconditionally  appropriated  to  the  con- 
tract, either  by  the  seller  with  the  assent  of  ihe  buyer,  or  by  the 
^  buyer  with  the  assent  of  the  seller,  the  property  in  the  goods 
thereupon  passes  to  the  buyer.  Such  assent  may  be  expressed  or 
implied,  and  in  ay  be  given  either  before  or  after  the  appropriation 
is  madOi  -^^ 
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2.  Where,  in  pursuance  of  a  contract  to  sell,  the  seller  dalivcr^ 
the  goods  to  the  buyer  or  to  a  carrier  or  other  bailee  (whether 
mjTii^  by  the  buyer  or  not)  for  the  purpose  of  transioiasioD  to  or 
boldiui;  for  the  buyer,  be  h  presumed  to  have  unconditionttUy  aj>- 
propriated  the  goods  to  the  eontrar't,  except  in  the  easts  pruvidmi 
for  in  the  next  rule  and  in  section  one  hundred  and  one*  This 
presumption  is  applieablej  although  by  the  terms  of  the  contract 
tlip  buyer  is  to  pay  the  price  before  receiving  delivery  of  the  g^tods, 
aiid  the  goods  are  marked  with  the  words  ''collect  on  delivery'' 
or  their  equivalents. 

Rulo  5.  If  the  contract  to  sell  requires  the  seller  to  deliver  the 
gooda  to  the  buyer,  or  at  a  paVticular  place,  or  to  pay  the  fr^iffht 
or  t?oat  of  transportation  to  the  buyer,  or  to  a  partieukr  place,  the 
property  doeg  not  pass  until  the  goods  have  been  delivered  to  the 
fiuyer  or  reached  the  place  agreed  uponp  (Added  by  L.  1911,  ch. 
571,  in  effect  Sept.  1,  1911,) 

i  101-  Beaervation  of  rigjit  of  poMCsvton  of  propei-tr  when  goodi 
are  shipped. 

1,  Where  there  is  a  contract  to  sell  specific  goods,  or  where 
goods  are  subsequently  iapproprialed  to  the  contract,  the  seller 
may,  by  the  terms  of  the  contract  or  appn>priatinn,  reserve  the 
Tight  of  possession  or  property  in  the  goods  until  certain  condi- 
tions have  been  fulfilled.  The  right  of  passession  or  property 
may  be  thus  re^^rvcd  notwith standing  the  delivery  of  the  goods 
to  the  buyer  or  to  a  carrier  or  other  bailee  fur  the  purpose  of  trans- 
mission to  the  buyer- 

2-  Where  goods  are  shipped,  land  by  the  bill  of  lading  the  goods 
apD  deliverable  to  tho  seller  or  his  agent,  or  to  the  order  of  th© 
seller  or  of  his  agents  the  seller  thereby  reserves  the  property  in 
the  goods.  But  if,  excopt  for  the  form  of  the  bill  of  la<ling^  the 
property  would  have  passed  to  the  buyer  on  shipment  of  the  goodsj 
tho  seller's  property  in  the  goods  phall  Ix?  deemed  to  be  only  for 
the  purpose  of  securing  performs  nee  bv  tlie  buyer  of  hia  obliga- 
tions under  the  contract 

3.  Where  goods  arc  shipped,  and  hy  the  bill  of  lading  the  goods 
are  deliverable  to  the  order  of  the  buyer  or  of  his  agent,  but  pOs- 
aeasion  of  the  bill  of  lading  is  retaine^i  by  the  seller  or  his  agent, 
the  seller  thereby  reserves  a  right  tf>  the  |>rjssessioii  of  the  goods  aa 
against  the  buyer. 

4.  Where  the  seller  of  goodjs  drawi?  on  the  buyer  for  the  price 
mid  transmits  the  bill  of  exchange  and  bill  of  lading  together 
to  the  buyer  to  secure  acceptance  or  payment  of  the  b^  of  gt- 
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rJiange,  tte  buyer  is  bound  to  return  tho  bill  of  lading  if  be  does 
not  bonor  the  bill  of  exchange,  and  if  he  wrongfully  retains  the 

hill  of  lading  be  acquires  no  added  right  thereby.  If,  however^ 
the  bill  of  lading  provides  that  the  goods  are  deliverable  to  the 
buyer  or  to  the  order  of  the  buyer^  or  is  indorsed  in  blank,  or  to 
the  buyer  by  the  consignee  named  therein^  one  who  purchases  in 
good  faith,  for  value,  the  bill  of  lading,  or  goods  from  the  buyer 
will  obtain  the  property  in  the  goods,  although  the  hill  of  exchange 
has  not  been  honored,  provided  that  euch  purchaser  has  received 
delivery  of  the  hill  of  lading  indorsed  by  the  consignee  named 
there  in  J  or  of  the  goods,  without  notice  of  the  facts  making  the 
transfer  wrongful  (Added  by  L.  1911,  ch.  671,  in  effect  Sept- 
ic 1911. 

f   102.  Sale  hj  i^netlos. 

In  the  case  of  sale  by  auction — 

1.  Where  goods  are  put  up  for  sale  by  auction  in  lots  each  lot 
is  the  subject  of  a  separate  contract  of  sale, 

2.  A  sale  by  auction  is  eomplete  when  the  auctioneer  announces 
its  completion  by  the  fall  of  the  hammer,  or  iu'  other  customary 
manner.  Until  ^ueb  announcement  is  made,  any  bidder  may  re- 
tract his  bid ;  and  the  auctioneer  may  withdraw  the  goods  from 
sale  unless  the  auction  has  been  announced  to  be  without  reserve. 

3.  A,  right  to  bid  may  be  reserved  expressly  by  or  on  behalf  of 
the  seller. 

4.  Where  notice  has  not  been  given  that  a  sale  by  auction  ia 
subject  to  a  right  to  bid  on  behalf  of  the  seller,  it  shall  not  be 
lawful  for  the  seller  to  bid  himself  or  to  employ  or  induce  any 
person  to  bid  at  such  sole  on  his  behalf,  or  for  the  auctioneer  to 
employ,  or  induce  any  person  to  bid  at  auch  sale  on  behalf  of  the 
seller  or  knowingly  to  take  any  bid  from  the  seller  or  any  person 
employed  by  him.  Any  sale  contravening  this  rule  may  be  treated 
as  fraudulent  by  the  buyer.  (Added  by  L.  19 11,  ch,  571,  in  effect 
Sept,  1,  191t) 

§   103.  Rlik  of  loss. 

Unless  otherwise  a^^ed,  the  goods  remain  at  the  seller^e  riak 
until  the  property  therein  is  transferred  to  the  buyer,  but  when 
the  property  therein  is  transferred  to  the  buyer  the  gooda  are  at 
the  buyer's  risk  whether  delivery  has  been  made  or  not^  exisept 
that— 

(a)  Where  delivery  of  goods  has  been  made  to  the  buyer,  or 
to  a  bailee  for  the  buyer,  in  pursuance  of    the  contilMt  andjdif^ 
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property  in  the  goods  has  been  retained  by  the  seller  moreijr  to 
aecaro  performance  by  the  buyer  of  hia  obligations  undep  the  con- 
tract, the  goods  are  at  the  buyer's  risk  from  the  time  of  such 
delivery. 

(b)  Where  delivery  hms  been  delayed  through  the  fault  of  either 
buyer  or  seller  the  goods  are  at  the  risk  of  the  party  ia  fault  aa 
re^rds  any  loss  which  might  not  have^'occurred  but  for  aucb  fault. 
(Added  by  L,  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

I  104.  S&le  1>7  per  to  K  not  tlie  ownev.  ^ 

1.  Subject  to  the  proviaioug  of  this  article,  where  goods  are 
sold  by  a  person  who  is  not  the  owner  thereof,  a^d  who  does  not 
sell  tliem  under  the  authority  or  with  the  consent  of  the  owner, 
the  buyer  lacquires  no  better  title  to  the  goods  than  the  seller  bad^ 
iinleas  the  owner  of  the  goods  is  by  his  conduct  precluded  fmiu 
d^iying  the  seller's  authority  t^  &cIL 

2,  Nothing  in  this  act,  however,  shall  affect — 

(a)  The  provisions  of  any  factors'  acts,  recording  acts,  or  any 
isiactment  enabling  the  apparent  owner  of  goods  to  dispoae  of 
them  las  if  he  were  the  true  owner  therool 

(b)  The  validity  of  any  oontnact  to  sell  or  sale  under  any 
fpecial  common  law  or  statutory  power  of  sale  or  under  the  order 
af  SI  t-siiurtof  compotant  jurisdiction.  (Added  by  L.  1911^  ch.  571, 
in  effect  Sept  1,  1911,) 

I  105>  Sale  hj  one  k&Tin^  a  Toidalil«  title. 

Where  the  seller  of  goods  has  a  voidable  title  thereto,  but  bia 
title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer  ac- 
quires a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith,  for  value,  and  without  notice  of  the  sellf  rs  defect  of  title, 
(Added  by  L.  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

I  106.  Sale  hr  aell^r  Ul  posiessioii  of  e<>Ofl«  already  iold« 

Where  a  person  having  sold  goods  con  tin  nee  in  possession  of  the 
goods,  or  of  negotiable  dot^unients  of  title  to  the  ^i^oods,  tht:  dolivery 
or  transfer  by  that  pers4:^n,  or  by  an  ixgeid  acting  for  him,  of  the 
goods  or  document*  of  title  under  any  sale,  pledge,  or  other  dis- 
position thereof,  to  any  pension  re(?eivin^i^  and  paying  value  for  the 
iame  in  good  faith  and  without  notice  of  the  previous  sale,  sha!] 
have  the  same  effect  as  if  the  person  makiiier  the  delivery  or  trans- 
fer were  expressly  Huthorized  by  the  nwii^r  of  the  £^*ods  to  makf 
the  same.     (Added  by  L.  1911,  ch.  571,  in  effect  Sept.  1,  1911,) 
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S  107.  C^edltoY*'  rlglits  agaiiiBt  aold  eoods  in  ■ellev*!  poaveuton* 

Where  a  person  ba^^D^  sold  goods  continuee  in  possession  of  th© 
goods,  or  of  negotiable  documents  o<f  title  to  the  goods  and  eiich 
retention  of  possession  is  fraudulent  in  fact  or  is  deemed  fraudu- 
lent under  any  rule  of  law,  a  creditor  or  creditors  of  the  seller 
may  treat  the  sale  as  void.  (Added  b^  L.  1911,  ch*  57 1,  in 
effect  Sept.  1,  1911.) 

I  106.  Defliiltloit  of  negotiable  docunifiiits  of  tltle^ 

A  document  of  title  in  which  it  is  stated  that  the  goods  t©» 
f erred  to  therein  \vill  be  delivered  to  the  bearer,  or  to  the  order  of 
any  person  named  in  such  document  is  a  negotiable  doeument  of 
title.    (Added  by  L,  1911,  ch,  571,  in  effect  Sept.  1,  1911,) 

9  100.  Nesotlatioii  of  &«EotiabIe  docitmeiit*  b?  deUver?- 

A  negotiable  document  of  title  may  be  negotiated  by  delivery— 

(a)  Where  by  the  terms  of  the  document  the  carrier,  ware- 
houseman or  other  bailee  issuing  the  same  undertakes  to  deliver 
the  goods  to  the  bearer,  or 

(b)  Where  by  the  terms  of  the  document  the  ciarrier,  vrare- 
houseman  or  other  bailee  issuing  the  same  undertakes  to  deliver 
the  goods  to  the  order  of  a  specified  person,  and  such  person  or  a 
subsequent  indorsee  of  the  document  has  indorsed  it  in  blank  or 
to  bearer. 

Where  by  the  terms  of  ft  negotiable  document  of  title  the  gooda 
are  deliverable  to  boarer  or  where  a  negotiable  document  of  title 
has  been  indorsed  in  blank  or  to  bearer,  any  holder  may  indorse 
the  same  to  himself  or  to  any  other  specified  person,  and  in  such 
case  the  document  shall  thereafter  be  negotiated  only  by  the  in- 
dorsement of  such  indorsee*  (Added  by  L.  1911,  ch,  571,  in  effed 
Sept  1,  1911.) 

»^ 

I  110.  Kegotlatioa  of  ve^tlablo   doenfitonta  hy  ladovtesti«At* 

A  negotiable  document  of  title  may  be*  ne^tialed  by  the  in- 
dorsenif-nt  of  the  person  to  whose  order  the  goods  are  by  the  terms 

'  of  the  dwnimfmt  deliverable.  Such  indorsement  may  be  in  blank, 
U\  bearer  or  to  a  spex^ified  person.  If  indorsed  to  a  ^specified  person, 

,  it  ynny  bp  a^'iin  negotiated  by  the  indorsement  of  such  person  in 
bUnk,  to  bearer  or  to  another  specified  person*  Snbsequent  nego- 
tialirni  may  be  made  in  like  manner.  (Added  by  L,  1911^  eh.  571, 
in  effect  Sept  1,  1911.) 
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I  111.  If esoti b1i1«  documents  of  title  marked  ^' not  neeoUable.** 

If  a  doCTiinent  of  title  wjiidi  contains  an  undertaking  by  a  car- 
rier^ warehouseman  or  other  bailee  to  deliver  the  goodja  to  tie 
bearerj  to  a  specified  person  or  order,  or  to  the  order  of  a  specified 
person,  or  which  contains  words  of  like  import,  has  placed  upon 
it  the  worda'*  not  negotiable/''  **  non-negotiable  "  of  the  likcj  such 
a  document  may  nevertheleas  be  negotiated  by  the  holder  and  is 
a  negotiable  document  of  title  within  the  meaning  of  this  act 
But  nothing  in  this  act  'contained  shall  be  construed  as  limiting 
or  defining  the  effect  upon  the  obligations  of  the  carrier^  ware- 
bouscmanj  or  other  bailee  issuing  a  document  of  title  of  placing 
thereon  the  words  '^  not  negotiable/*  "  non-negotiable,"  or  the  like. 
(Added  by  L.  1911,  cL  571,  in  effect  Sept.  1,  1911.) 

I  11j^.  Tr*aif«r  of  mos^m^gotlable  dooameata. 

A  document  of  title  which  is  not  in  such  form  that  it  oan  be 
negotiated  by  delivery  may  be  transferred  by  the  holder  by  de- 
livery to  a  purchaser  or  donee.  4-  non-negotiable  document  can- 
not be  negotiated  and  the  indorsement  of  such  a  document  gives 
the  transferee  no  additional  right.  (Added  by  L.  1911,  ch.  571^ 
in  effect  Sept  1,  1911,) 

%  113.  Wiko  maf  neg:otlAt«  a  docnmeiit. 

A  negotiable  document  of  title  may  be  negotiated — 

(a)  By  the  owner  thereof,  or 

(b)  By  any  person  to  w4iom  the  possession  or  custody  of  the 
document  has  been  entrusted  by  the  owner,  if,  by  the  termsi  of 
the  document  the  bailee  issuing  the  document  undertakes  to  de- 
liver the  goods  to  the  order  of  the  person  to  whom  the  possession 
or  custody  of  the  document  has  been  entrusted,  or  if  at  the  time 
of  such  entrusting  the  document  is  in  such  form  that  it  may  be 
negotiated  by  delivery.  (Added  by  L,  1911,  ch.  571,  in  effect 
Sept  1,  1911.) 

I  114.  ItiglLtfl  of  perion  to  wliom  dpcnment  lias  beeit  negotiated* 

A  person  to  whom  a  negotiable  document  of  title  has  been  duly 
negotiated  (acquires  thereby, 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the  docu- 
ment to  him  had  or  had  ability  to  convey  to  a-  purchaser  in  good 
faith  for  value  and  also  such  title  to  the  goods  as  the  person  to 
■whose  order  the  goods  were  to  be  delivered  by  the  terms  of  the 
document  had  or  had  ability  to  convey  to  a  purchaser  in  good 
faith  for  value^  and 
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(b)  The  direct  obligatioti  of  the  bailee  bsuing  the  document  to 
hold  possession  of  the  goods  for  him  according  to  the  terms  of  the 
document  as  fully  as  if  such  bailee  had  cou traded  directly  with 
him.     (Added  by  L.  1911,  ch.  571,  in  effect  Sept-  1,  1911.) 

§  115.,  Rights  of  perioii  to  wtLont  doeameni  b&s  been  traiLKferr^d. 
A  person  to   whom  a  document  of   title  has  been  tranaf erred, 

but  not  negotiated^  acquires  thereby,  as  against  the  transferror, 
the  title  to  the  goods,  subject  to  the  terms  of  any  agreement 
with  the  transferror.  If  the  document  is  non-negotiable,  such 
person  aho  acquires \the  rii^ht  to  notify  the  bailee  who  issued  the 
document  of  the  transfer  thereof,  and  thereby  to  acquire  ihe  direct 
oblii2:atioii  of  euch  bailc<3  to  bold  possession  of  the  goods  for  him 
according  to  the  terms  of  the  document.  Prior  to  the  notification 
of  such  bailee  by  the  transferror  or  transferee  of  a  non-negotiable 
doenment  of  title,  the  title  of  the  transferee  to  the  goods  and  the 
ri^ht  to  acquirp  the  obligation  of  siich  bailee  may  be  defeated  by 
the  levy  of  an  attachment  or  execution  upon  the  goods  by  a  creditor 
of  the  transferror,  or  by  a  notification  to  such  bailee  by  the  trans- 
ferror or  a  stibsequen*  purchaser  from  the  transferror  of  a  subee^ 
quent  sale  of  the  goods  by  the  transferror.  (Added  by  L,  1911 , 
ch,  571,  in  effect  Sept  1,  1011.) 

S  116.  Transfer  of  negotialile  dfi#niiient  irttliont  indorsemettt* 

Where  a  negotiable  document  of  title  is  transferred  for  value  by 
delivery^  and  the  indorsement  of  the  tnansf error  is  essential  for 
negotiation,  the  transferee  acquires  a  right  against  the  transferror 
to  compel  him  to  indorse  the  document  unless  ^a.  oontrary  intention 
appears.  The  negotiaition  shall  take  effect  as  of  the  time  when 
the  indorsement  is  actually  made.  (Added  by  K  1911^  eh,  571^ 
in  effect  Sept  1,  1911,) 

S  117.  ^XTArraiities  on  sale  of  docmneilt, 

A  penman  who  for  value  negotiates  or  transfers  a  document  of 
tit'C  bv  irdoraement  or  delivery,  including  one  who  assigns  for 
value  a  claim  secured  by  a  document  of  title  unless  a  contrary 
inter t ion  (appears,  warrants: 

(a)  That  the  document  is  genuine; 

(b)  That  he  has  a  le^^al  right  to  negotiate  or  transfer  it; 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair  the 
validity  or  worth  of  the  document^  and 

(d)  Tbat  he  has  a  ri^rht  to  transfer  the  title  to  the  goods  and 
that  the  goods  are  merchautablo  or  fit  for  a  particular  purpoflOp 
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whoever  such  wairantiea  woald  have  been  implied  if  tha  con 
tract  of  the  parties  had  been  to  tmnsfer  without  a  document  of  title 
tlie  goods  represented  thereby.       (Added  by  L.  1911,  cL  571,  in 

liliectSepL  1,  li^ll. 

f  118.  lAdoTflCT  n«»t  a  guarantor. 

The  indorsement  of  a  document  of  tittt/  shall  not  make  the  in- 
dorse r  liable  for  any  failure  on  the  part  of  the  bailee  who  issued 
-the  document  or  previous  indorsers  thereof  to  fulfill  their  respect- 
ive obligatiooB,     (Added  by  L.  1911,  ch,  571^  in  effect  Sept  1, 
WIL) 

f  119,  Wlien  iieE<>tlailon  not  l]iipa;«red  hy  fraud,  miitake  ar  dnresM. 

The  validity  of  the  negotiation  of  a.  negotiable  document  of  title 
is  not  impaired  by  the  fact  that  the  negotiation  was  a  breach  of 
duty  on  the  part  of  the  person  making  the  negotiation,  or  by  the 
fact  that  the  owner  of  the  document  wiaa  induced  by  fraud,  mis- 
take or  duress  to  entrust  the  possession  or  custody  thereof  to  such 
person,  if  the  person  to  whom  the  document  was  negotiated  or 
a  person  to  whom  the  document  was  subsequently  negotiated  paid 
value  therefor,  without  notice  of  the  breach  of  duty,  or  fraud,  mia- 
take  or  duresB,  (Added  by  L-  1911,  ch-  571^  in  effect  Sept-  1, 
IMIO         ^  ^ 

I  120,  Attachment    or    1«V7    upon    eoodi    for    whlcli    m   nego-tiaMo 
docnmeiLt  lisa  beeii  iaaned. 

If  goods  are  delivered  to  la  bailee  by  the  owner  or  by  a  person 
whose  act  in  conveying  the  title  to  them  to  a  purchaser  in  good 
faith  for  value  would  bind  the  owner  and  a  negotiable  document 
of  title  is  issued  for  them  they  cannot  thereafter,  while  in  the 
poesessioi!  of  such  bailee,  be  attached  by  ^aniishment  or  other- 
wise or  he  levied  upon  under  an  exef^ution  iiuie&A  the  document  be 
first  surrendered  to  the  bailee  or  its  negotiation  enjoined.  The 
bailee  shall  in  no  case  be  compelled  to  deliver  up  the  actual  pos- 
session of  the  goodi^  until  tlie  document  is  surrendere[l  to  him  or 
impounded  by  the  court-  (Added  by  L»  1911,  ch.  571,  in  affect 
Sept.  1,  1911,) 

I  121.  CTeditori*  remedies  to  Tea«lL  nogoilablts  doottments. 

A  creditor  whose  debtor  ia  the  owner  of  a  negotiable  document 
of  title  shall  be  entitled  to  such  aid  from  courts  of  appropriate 
jurisdiction  by  injunction  and  othenvi.^  in  attaching  such  docii- 
ment  or  in  satisfying  the  claim  by  means  thereof  as  is  allowed  at 
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law  or  ill  equity  ui  regard  to  property  which  ennnot  be  rcadiJy 
attached  or  levied  upon  by  ordinary  legal  process.  (Added  by  L. 
1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

§  122i  Seller  miut  deliver  and  bujer  »oeept  eoddi* 

It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer 
to  accept  and  pay  for  tbeiiij  in  accordance  with  the  terms  of  the 
contract  to  sell  or  sale.  (Added  by  L.  1911,  ck  571,  in  effect 
SepL  1,  19J10 

I  123.  Delivery  and  paymcitt  arc  eoacnrreat  eondltloiu* 

Unless  otherwise  agreed^  delivery  of  the  "goods  and  payment  of 
the  price  are  concurrent  conditions;  that  is  to  say,  the  seller  must 
be  ready  and  ^v^Uing  to  give  po^esaion  of  the  goods  to  the  buyer 
in  exchange  for  the  price  and  the  buyer  must  be  ready  and  will* 
ing  to  pay  the  price  in  exchange  for  possession  of  the  goot^s 
(A^ded  by  L,  1911,  ch.  571,  in  effect  Sept.  1,  19110 

§   124.  Place,  time  and  xtiaiuier  of  dellrery^ 

1,  Whether  it  is  for  the  buyer  to  take' possession  of  the  goods 
or  for  the  seller  to  send  them  to  the  buyer  ia  a  question  depend- 
ing in  each  case  on  the  eontraetj  express  or  implied,  between  the 
parties.  Apart  from  any  such  contract,  express  or  implied,  or  ueago 
of  trade  to  the  contrary,  the  place  of  delivery  is  the  seller's  pl^ac© 
of  business  if  he  have  one,  and  if  not  his  residence ;  but  in  case 
of  a  contract  to  sell  or  a  sale  of  specific  goods,  which  to  the  knowl- 
edge of  the  parties  when  the  contract  or  the  sale  was  made  were  in 
some  other  place,  then  that  place  is  the  place  of  deliveiy- 

2.  Where  by  a  contract  to  sell  or  a  sale  the  seller  is  bound  tt> 
send  the  goods  to  the  buyer^  but  no  time  for  sending  them  is  fixed, 
the  seller  is  bound  to  send  them  within  a  reasoruable  time. 

3.  Where  the  goods  at  the  time  of  sale  are  in  the  possession  of 
a  third  person,  the  seller  has  not  fulfilled  his  obligation  to  deliver 
to  the  buyer  unless  and  until  such  third  person  acknowledges  to 
the  buyer  that  he  holds  the  goods  on  the  buyer's  behalf;  but  as 
against  all  others  than  the  seller  the  buyer  shall  be  regarded  as 
having  received  delivery  from  the  time  when  such  third  person 
first  has  notice  of  the  sale.  Nothing  in  this  section,  however,  shall 
affect  the  operation  of  the  issue  or  transfer  of  any  document  of 
title  to  goods. 

4,  Demand  or  tender  of  delivery  may  be  treated  as  ineffectual 
iinlofts  made  at  a  reasonable  hour.  What  is  a  reasonable  hour  it 
B  question  of  fact. 
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Jj*  Unless  otherwise  agreed,  the  expenses  of  and  incidental  to 
putting  the  goods  into  a  deliverable  state  must  be  borne  by  the 

fieller.     (Added  bj  L.  1011,  ch,  571,  in  effect  Sept  1,  1911.) 

f- 

}  125.  DelfTerr  vi  wrosg  qtiaxitlty. 

1.  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
less  than  he  contracted  to  sell,  the  buyer  may  reject  them,  but  if 
the  buyer  aocepts  or  redainslhe  goods  so  delivered,  knowing  that 
the  seller  Ls  not  going  to  perfbnn  the  contract  in  full,  he  must 
pay  for  them  at  contract  rate.  If,  however,  the  buyer  has  used  or 
dispostd  of  the  goods  delivered  before  he  knows  that  the  seller 
13  not  going  to  perform  his  contract  in  full,  the  buyer  shall  not 
be  liable  for  more  than  the  fair  value  to  him  of  the  goods  so  re- 
ceived, 

2-  Where  the  seller  delivers  to  the  buyer  ia  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the  goods 
included  in  the  contract  and  reject  the  rest,  or  he  may  reject  the 
whole-  If  the  buyer  acc^ta  the  whole  of  the  goods  so  delivered 
he  must  pay  for  them  at  the  contract  rate. 

3,  Where  the  seller  delivers  to  the  buyer  the  goods  he  contracted 
to  sell  mixed  with  goods  of  s  different  description  not  included  in 
the  contract,  the  buyer  may  accept  the  goods  which  are  in  acc!ord* 
anee  with* the  contract  and  reject  the  rest,  or  he  may  reject  the 
whole, 

4,  The  provisions  of  this  section  are  subject  to  any  Uisage  of 
trade,  special  agreement,  or  course  of  dealing  between  the  parties* 
(Added  by  L.  1911,  ch.  571,  in  efifect  Sept,  1,  1911,) 

V  12Q.  Dfilivery  tn  liiitallmeiit«. 

1,  Unless  otherwise  agreed,  the  buyer  of  goods  is  not  bound 
to  accept  delivery  thereof  by  installments. 

2.  Where  there  is  a  contract  to  sell  goods  to  be  delivered  by 
stated  installments,  w^hich  are  to  be  separately  paid  for,  mnd  the 
seller  makes  defective  deliveries  in  respect  of  one  or  more  install- 
ments, or  the  buyer  neglects  or  refuses  to  take  delivery  of  or  |>ay 
for  one  6r  more  installments,  it  depends  in  each  case  on  the  terms 
of  the  contract  and  the  circumstances  of  the  case  whether  the 
breach  of  contract  is  so  material  as  to  justify  the  injured  party  in 
refusing  to  proceed  further  and  suing  for  damages  for  breach  of 
the  entire  contract,  or  whether  the  breach  is  severable,  giving  rise 
to  ^  claim  for  compensation,  but  not  to  a  right  to  treat  the  whole 
contract  as  broken.  (Added  by  L,  1911,  ck  571  ^  in  effect  Sept, 
1,  1911-) 
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%  127.  Delivery  to  m  cktH^t  oa  licJialf  of  tlie  Imyer. 

L  Wherej  in  pursuance  of  a  eoti  tract  to  sell  or  a  sale,  the  seller 
is  authorised  or  required  to  send  the  goods  to  the  buyer,  delivery 
of  the  goods  to  a  carrier,  whetlier  named  by  the  buyer  or  not, 
for  the  purpose  of  trausmission  to  the  buyer  is  deemed  to  be  a 
delivery  of  the  goods  to  the  buyer,  except  in  the  catsea  provided  for 
in  section  one  hundred,  rule  five,  or  unless  ia  contrary  intent  ap- 
pears, 

2.  Unleas  otherwise  authorized  by  the  buyer,  the  seUer  must 
make  such  contract  with  the  carrier  on  behalf  of  the  buyer  as  may 
be  reasonable^  having  regard  to  the  uature  of  the  good«a  land  the 
other  circurastJinces  of  the  case.  If  the  bpIIgf  omit  so  to  do,  and 
the  goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may 
decline  to  troat  the  delivery  to  the  carrier  as  a  delivery  to  him- 
St  If,  or  may  hold  the  seller  responsible  in  damagesp 

3.  Unless  otherwise  agreed,  where  goods  are  sent  by  the  seller 
to  the  buyer  under  cireumstanees  in  which  the  seller  knows  or 
ought  to  know  that  it  is  usual  to  insure,  the  seller  must  give  such 
notice  to  the  buyer  as  may  enable  him  to  insure  them  during  their 
transit,  and,  if  the  seller  fiaib  to  do  so,  the  goods  shall  be  deemed 
to  be  at  his  risk  during  such  trailed t*  (Added  by  L.  1911^  ch- 
571,  in  effect  Sept.  Ij  1911,) 

\ 

ff  IZS*  Bight  to  examine  tJte  goodi* 

1.  Where  gooda  are  delivered  to  the  buyer,  which  he  has  not 

previously  exarainedj  he  is  not  deemed  to  have  accepted  them 
unless  and  until  he  has  had  a  reasonable  opportunity  to  examine 
them  for  the  purpose  of  ascertaining  whether  they  are  in  conform- 
ity with  the  contract. 

2.  Unless  otherwise  agreed,  when  the  seller  tenders  delivery  of 
goods  to  the  buyer^  he  is  bound,  on  request,  to  afford  the  buyer  a 
reasonable  opportunity  of  ejoamining  the  goods  for  the  purpose  of 
ascertaining  whether  they  are  in    conformity  with  the  contract, 

^,  Where  goods  are  delivered  to  a  carrier  by  the  seller,  in  ac- 
c^ordanc©  with  an  order  from  or  agreement  with  the  buyer,  npcrti 
the  terms  that  the  goods  shall  not  be  delivered  by  the  carrier  to 
the  buyer  until  he  has  paid  the  price,  whether  such  terms  are  in- 
dicated by  marking  the  goods  with  the  words  *^  collect  on  delivery," 
or  otherwise,  the  buyer  is  not  entitled  to  examine  the  good©  before 
payment  of  the  pric«  in  th©  absenco  of  agreement  permitting  such 
examination.  (Added  by  L.  1911,  ch.  571,  in  effect  Sept.  1, 
1011.) 
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t  I00W  Wli«t  eoastltiiteft  AotieptAnGCi 

The  buyer  is  deemed  to  have  aoeepted  the  goodB  when  he  in- 
tinmXe^  to  the  seller  that  he  haa  accepted  them,  or  when  the  goods 
httve  been  delivered  to  him  and  he  does  any  act  in  relation  to 
them  which  is  intion&iatent  with  the  ownership  of  the  seller,  or 
when,  after  the  lapse  of  a  reasonable  time,  be  retains  tbe  i^odfl 
without  intimating  to  the  i^Uer  that  he  has  rejected  them.  (Added 
by  L.  1911,  ch.  571,  in  effect  Sept  1,  19110 

I  130,  Aeceptoace  di^es  not  bar  i^tion  for  domaEei* 

In  the  absence  of  express  or  implied  agreement  of  ^the  parties, 
acceptance  of  tbe  ^ods  by  the  buyer  ishall  not  discharge  the  seller 
from  liability  in  damages  or  other  legal  remedy  for  brea^^h  of  any 
promise  or  warranty  in  the  contract  to  ^ell  or  the  sale*  But,  if, 
a.fter  acceptance  of  the  gooda,  the  buyer  fails  to  give  notice  to  the 
seller  of  the  breach  of -any  prc*miso  or  warranty  within  a  reasnn- 
able  time  after  the  buyer  knows,  or  ought  to  know,  of  such  breach, 
the  seller  shall  not  be  liable  thererfon  (Added  by  L,  1911,  ch,  571, 
in  effect  Sept.  1,  1911.) 

I   131*  Bnrer  im  not  bound  to  retnra  good*  WTO&sl:r  delivered. 

Unless  otherwise  agreed,  where  goods  are  delivered  to  the  buyer, 
and  he  refuses  to  accept  them,  having  the  right  so  to  do,  be  is  not 
bound  to  return  them  to  the  seller,  but  it  is  sufficient  if  he  notifies 
the  eeUer  that  he  refuses  to  accept  them,  (Added  by  L,  1911,  ch, 
571,  in  effect  Sept  1,  1911.) 

I  130.  Bmrer'a  Uftblllty  for  falling  to  accept  dellTOry. 

When  the  seller  is  ready  and  willing  to  deliver  the  goods,  and 
requests  the  buyer  to  take  delivery,  and  the  buyer  does  not  within 
a  reasonable  time  after  such  request  take  delivery  of  the  goods, 
he  is  liable  to  the  seller  for  ^any  loss  occasioned  by  his  neglect  or 
refusal  to  take  delivery,  and  aJso  for  a  reasonable  charge  for  the 
care  and  custody  of  tbe  g(X>ds.  If  the  neglect  or  refusal  of  the 
buyer  to  take  delivery  amounts  to  a  repudiation  or  breach  of  the 
entire  contract,  the  seller  shall  have  the  nghts  againi^t  the  goods 
and  oo  the  contract  hereinafter  provided  in  favor  of  the  seller 
when  the  buyer  is  in  default-  (Added  by  L-  1911,  ch.  571,  in 
effect  Sept  1,  1911.) 

I  133.  Deflaitloii  of  mnpnid  lelle^. 

1,  The  seller  of  good^^  is  deemed  to  be  an  unpaid  seller  within 
the  meaning  of  fh\^  article. 
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(a)  When  the  whoJe  of  the  price  has  not  heen  paid  or  tendered. 

(b)  When  a  bill  of  exchange  or  other  jiegotiabie  instniiiient 
has  been  received  as  cDnditional  pajment/  and  the  eonditi&n  on 
which  it  was  received  has  been  broken  by  re-aeon  of  the  dishonor 
of  the  instrument,  the  insolvencj  pf  the  buyer,  or  Atherwiae. 

2,  In  thia  part  of  thia  act  the  term  *'  seller  "  includes  an  agent 
of  the  isellcr  to  whom  the  bill  of  lading  has  been  indorseJ,  or  a 
consignor  or  agent  who  has  himself  paid,  or  ia  directly  respimsibW 
for,  the  pric^,  or  any  other  person  who  is  in  th*  position  of  a, 
sellen     (Added  by  L.  19U,  eh,  571,  in  effect  Sept.  1,  19110 

$  134i  Remedteft  of  an  n-npald  seller. 

1,  Subject  to  the  provisioni^  of  this  article,  notwithstanding  that 
the  property  in  the  goods  may  have  passed  to  the  buyerj  the  un- 
paid seller  of  goods,  as  such  has 

(a)  A  lion  on  tho  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them  ; 

(b)  In  oase  of  the  insolvency  of  the  buyer,  a  right  of  stopping^ 
the  goods  in  transitu  after  he  has  parted  with  the  possession  of 
them; 

(c)  A  right  of  resale  as  limited  by  this  article; 

(d)  A  right  to  rescind  tho  sale  as  limited  by  this  article- 
s' Where  the  property  in  goods  has  not  passed  to  the  boyer^ 

the  unpaid  seller  has,  in  addition  to  his  other  remedies  a  right  of 
withholding  delivery  similar  to  and  coextensive  with  his  rights  of 
lien  and  stoppage  in  transitu  where  the.prc>perty  has  paased  to  tho 
buyer,    (Added  by  L-  1911,  eh,  571,  in  effect  Sept.  1,  1911.) 

I  135.  Wlien  Hglit  of  Hen  may  be   exercised. 

1»  Subject  to  the  provisions  of  this  article,  the  unimid  seller 
of  goods  who  is  in  possession  of  them  is  entitled  to  retain  pos- 
session of  them  until  payment  or  tender  of  the  price  in  the  follow- 
ing cases,  namely : 

(a)  Where  the  goods  have  been  sold  without  any  stipulation  as 
to  credit; 

(b)  Where  the  goods  have  been  -sold  on  credit,  but  the  term  of 
credit  has  expired; 

(c)  Where  the  buyer  becomes  insolvent 

2-  The  seller  may  exercise  his  right  of  lien  notwithstanding  that 
he  is  in  possession  of  the  gcK>d^  a^  agent  or  bailee  for  the  buyer. 
(Added  by  L.  1911,  ch.  571,  in  effect  Sept.  1,  1911. 
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§  136*  Tden  after  part  delivery. 

Where  an  unpaid  seller  has  made  part  delivery  of  the  goods,  ha 
Tos^y  exercise  his  right  of  lien  on  the  remainder,  unless  such  part 
delivery  ha^  been  made  under  such  circumstances  as  to  show  an 
intent  to  waive  the  lien  or  right  of  retention,  (Added  by  L,  1911^ 
ch.  571,  in  effect  Sept  1,  1911.) 

I  137.  Wben  lleiL  is  lo«t* 

1,  The  unpaid  seller  of  goods  loses  bis  lien  thereon 

(a)  When  ho  delivers  the  goods  to  a  carrier  or  other  bailee  for 
the  purpose  of  transmission  to  the  buyer  without  reserving  the 
property  in  the  goods  or  the  right  to  the  possession  thereof; 

(b)  When  the  buyer  or  his  agent  lawfully  obtjaina  possession  of^ 
the  goods;  [ 

(c)  By  waiver  thereof, 

3.  The  unpaid  seller  of  goods,  having  a  lien  thereon,  docs  not 
lose  his  lien  by  reason  only  that  he  has  obtained  judgment  or  de- 
cree for  the  price  of  the  goods.  (Added  by  L.  1911,  ck  571,  in 
effect  Sept  1,  1911.)  ^ 

I  13S.  Seller  maj  stop  saod»  on  Itnyet-^s  imol-^ever- 

Subject  to  the  provisions  of  thi@  article,  when  the  buyer  of 

^ods  is  or  b<*comes  insolvent,  the  unpaid  seller  who  has  parted 
with  the  possession  of  the  ^wds  has  the  right  of  stopping  them  in 
transitu,  that  is  to  say,  he  may  resume  possession  of  the  goods  at 
any  time  while  they  are  in  transit,  and  he  will  then  become  en- 
titled to  the  same  rights  in  regard  to  the  goods  as  he  would  have 
had  if  he  Imd  never  parted  with  the  poeeeesion.  (Added  by  L. 
1911,  ch.  671,  in  effect  Sept  1,  1911.) 

I   ins.  When  gcKids  are  In  tranilt. 

1,  Goods  are  in  transit  within  the  meaning  of  section  ono 
hundred  and  thirty-e-ight.   # 

(a)  From  the  time  when  they  are  delivered  to  a  carrier  by  land 
nr  water,  or  other  bailee  for  the  purposse  of  transmission  to  the 
buyer,  until  the  buyerj  or  his  a^nt  in  that  behalf ^  takes  delivery 
of  them  from  such  carrier  or  other  l>ailee; 

(b)  If  the  goods  are  rejected  by  the  buyer,  and  the  carrier  or 
ether  bailee  continues  in  posLsesdion  of  them,  even  if  the  seller  has 
refused  to  receive  them  back, 

2.  Goods  are  no  lon^rer  in  transit  witiiin  the  meaning  of  section 
one  hundred  and  thirty-ei^ht,  ^  , 
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(a)  If  the  bujerj  or  hifl  agent  in  ttat  behalf,  obtains  delivery  cxf 
the  goods  before  their  arrival  at  the  appointed  destination; 

(b)  If,  after  the  arrival  of  the  goods  at  the  appointed  deetinft- 
tioDj  the  carrier  or  other  bailee  acknowledgers  to  the  buyer  or  bm 
agent  that  he  holds  tho  goods  on  his  behalf  and  continues  in  poa- 
session  cxf  them  as  bailee  for  the  buyer  or  his  agent;  and  it  is 
immaterial  that  la.  further  destination  for  the  good©  may  have  been 
indicated  bj  the  buyer; 

(c)  If  the  carrier  or  other  bailee  wrongfully  refuses  to  deliver 
the  goods  to  the  buyer  or  his  agent  in  that  behalf. 

3-  If  the  goods  are  delivered  to  a  ship  chartered  by  the  buyer, 
it  ifl  a  question  depending  on  the  circumstances  of  the  particular 
case  whether  they  are  in  the  poS&eaaion  of  the  master  as  a  carrier 
or  as  agent  of  the  buyer. 

4,  If  part  delivery  of  the  goods  has  been  made  to  the  buyer,  ur 
his  agent  in  thai  behalf,  the  remainder  of  the  goods  may  be  stopped 
in  trans itUj  unless  such  part  delivery  has  been  made  under  euch 
cinjumstances  as  to  show  an  agreement  with  the  buyer  to  give  up 
possession  of  the  whole  of  the  goods.  (Added  by  L,  1911,  eh,  571^ 
in  effect  Sept.  1,  1911.) 

3  140.  Ways  of  exerclnliiK  t3i«  i^lglit  to  >top. 

1.  The  unpaid    seller  may    exercise  his  right  of   stoppage  in 

transitu  either  by  obtaining  atKtiial  possession  of  the  goodis  or  by 
giving  notice  of  hie  claim  to  the  carrier  or  other  bailee  in  whose 
possession  the  goods  are.  Such  notice  may  be  ^ven  either  to 
the  pei^on  in  actual  pa^ession  of  the  goods  or  to  his  principal.  In 
the  latter  case  tho  notice,  to  be  effectual,  must  be  given  at  such 
time  and  under  such  circumstances  that  the  principal,  by  the  ex- 
ercise of  reasonable  diligence,  may  prevent  a  delivery  to  the  buyer. 

2.  When  noticx^  of  stoppage  in  transitu  is  given  by  ,the  adler 
to  the  carrierj  or  other  bailee  in  possession  of  the  goods,  lie  must 
redeliver  the  goods  to,  or  accord inir  to  the  direct iom  of,  Uig  seller. 

The  expenses  of  such  delivery  must  fee  borne»  by  the  seller.  If, 
however,  a  negotiable  document  of  title  representing  the  goods  has 
been  issued  by  the  oarrier  or  other  bailee,  he  shall  not  be  obliged 
to  deliver  or  justified  in  delivering  the  goodfe  to  the  seller  unless 
such  document  is  first  surrendered  for  cancellation,  (Added  by 
L  1911,  ch.  671,  in  effect  Sep4,  1,  1911.) 

j   141,  Wken  and  liow  resale  may  be  made. 

1.  Where  the  goods  are  of  a  perishable  nature,  or  where  tho 
Beller  expressly  reserves  the  right  of  ree^le  in  case  the  buyer  ^ould 
make  default,  or  where  the  buyer  has  been  in  def%ulKMUlthe 
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payitient  of  the  price  an  unreoaonable  time,  an  unpaid  seller  hav- 
ing a  right  of  lien  or  having  stopped  the  gouJs  in  transitu  maj 
resell  the  goode.  He  shall  not  thereafter  be  liable  to  the  ori^nal 
bujer  upon  the  contract  to  sell  or  the  sale  or  fop  any  profit  made 
by  such  resale  J  but  may  Tecovev  from  the  buyer  damiiges  for  any 
loss  occasioned  by  the  breach  of  the  contract  or  the  sale* 

2,  Where  a  resale  is  made,  as  authorized  in  this  eectioJij  the 
buyer  acquires  a  good  title  as  against  the  origimal  buyer. 

3-  It  is  not  essential  to  the  validity  of  a  resale  that  notice  of  an 
intention  to  resell  the  goods  be  given  by  the  seller  to  the  original 
buyer.  But  where  the  right  to  imell  is  not  based  on  the  perish- 
able nature  of  the  goods  or  up  cm  an  express  provif^ion  of  the  con- 
tract or  the  sale,  the  giving  or  failure  to  give  such  notice  shall 
be  relevant  iu  any  issue  involving  the  question  whether  the  buyer 
bad  been  in  default  an  unreasonable  time  before  the  rmale^  wai? 
m^de. 

4.  It  is  not  essential  tn  the  validity  of  a  resale  that  notice  of  the 
time  and  place  of  i^uch  resale  should  be  given  by  the  seller  to  the 
original  buyer.  ^. 

5,  The  seller  ie  bound  to  exe^ndiBe  reasonable  care  and  judgment 
in  making  a  resale,  and  subjet*t  to  this  requirement  may  make  a 
resak*  either  by  public  or  private  sale.  (Added  by  L.  1911,  eh- 
571,  in  effect  Sept  I,  191 L) 

9   1^2i   When  Aud  Ixfsw  the  veller  may  rescind  the  ■&!«• 

jl.  An  unpaid  seller  baring  a  ricrbt  of  lieu  or  having  stopped 
the  goods  in  transiUi,  may  n^^iud  the  transfer  of  title  and  resume 
the  property  in  the  goods,  where  he  expressly  reserved  tho  right 
to  do  m  in  oase  the  buyer  diould  make  default,  or  whore  the 
buyer  has  been  in  default  in  the  payment  of  the  price  an  un- 
reasonable  time.  The  ^ller  shall  not  thereafter  be  liable  to  the 
buyer  upon  the  contract  to  sell  or  the  .sale,  but  may  rec-over  from 
the  buyer  damages  for  any  loss  rjocasioned  by  the  brt*aeh  of  the* 
contract  or  the  sale, 

3.  The  transfer  of  title  shall  not  be  heLi  to  have  been  Tescin-rled 
by  an  unpaid  seller  until  he  ha?  manifested  by  uutioe  to  the  buyer 
or  by  some  other  overt  act  an  intention  to  rescind.  It  is  not  neces- 
sary' that  such  overt  act  should  be  communif^ated  to  the  buyer  but 
tie  giving  or  failure  to  give  notice  to  the  buyer  of  the  intention 
to  rescind  shall  be  relevant  in  any  issue  involving  the  question 
whether  the  buyer  had  been  in  default  an  unreiponable  time  before 
the  right  of  rescission  was  asserted.  (Added  by  L  1911,  ch,  571, 
In  effect  Sept  1,  1911.) 
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§   143.  Effect    of    sale    of    sao<1*    «ii1ijeet    to    lien    or    atoppage    In 
trau^tn. 

Siibjcx!t  to  tile  proviiioKs  of  this  article^  the  unpaid  seller's  right 
of  lien  or  stoppage  ia  transitu  is  not  affected  by  aiiv  sale,  or  othei* 
disposition  of  the  goods  which  the  bujer  may  have  made,  unless 
the  seller  has  assiieiited  thereto.  Ifj  ho  we  vcTj  a  negotiable  document 
of  title  has  been  issued  for  goods,  no  seller's  lieu  or  right  of  stop- 
page in  transitu  shall  defeat  the  right  of  any  purchaser  for  valu(^ 
in  good  faith  to  whom  such  document  has  been  negotiated,  whether 
such  negotiation  he  prior  or  subsequent  to  the  notification  to  the 
carrier,  or  other  bailee  who  issued  such  documentj  of  the  seller's 
claim  to  a  lien  or  right  of  stoppage  in  transitu,  (Added  by  L* 
1911,  ch.  571 J  iu  effect  Sept.  1,  1911.) 

S   144.  ActioiL  for  the  prlee^ 

1.  Wherej  under  a  contract  to  sell  of'  a  sale,  the  property  in  the 

goods  has  passed,  to  the  buyer,  and  the  buyer  wrongfully  neglects 
or  refuses  to  pay  for  the  goodts  according  to  the  toims  of  the  con- 
tract or  the  sale  J  the  seller  may  maintain  an  action  against  him 
for  the  price  of  the  goods. 

2.  Where,  under  a  contract  to  i^ell  or  a  sale,  the  price  is  payable 
on  a  day  certainj  irrespective  of  delivery  or  of  transfer  of  title, 
and  the  buyer  wrongfully  neglects  or  refuses  to  pay  &uch  p<c^ 
the  seller  may  maintain  an  action  for  the  price,  although  the  prop- 
erty in  the  goods  has  not  passed,  and  the  goods  have  not  been 
appropriated  to  the  contract  But  it  shall  be  a  defense  to  such  an 
action  that  the  seller  at  any  time  before  judgment  in  such  action 
has  manifested  an  inability  to  perform  the  contract  or  the  sale  on 
his  part  or  an  intention  not  to  perform  it. 

3.  Although  the  property  in  the  goods  has  not  passed,  if  they 
cannot  readily  be  resold  for  a  reasonable  price,  and  if  the  pro- 
visions of  section  one  hundred  and  forty-five  are  not  applicable, 
the  seller  may  offer  to  deliver  the  goods  to  the  buyer^  and  if  the 
buyer  refuses  to  receive  them,  m^j  notify  the  buyer  that  the  goods 
arc  thereafter  held  by  the  seller  as  bailee  for  the  buyer.  There- 
after thi?  seller  may  treat  the  goods  as  the  buyer's  and  may  maintain 
an  action  for  the  price,  (Added  by  L.  1911,  ck  571,  in  effect 
Sept  1,  1911.)  " 

S  145,  Action  for  damaeea  for  nonacoeptanoe  of  tlie  good*. 

1 .  Where  the  buyer  wrongfully  neglects  or  refuse^s  to  accept  and 
pay  for  the  goods,  the  seller  may  maintain  an  action  against  him 
for  damages  for  nonacceptance-  u 
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S.  The  measure  of  damages  is  the  estimated  loss  directly  and 
Mtumlly  resuUing,  in  the  ordinary  course  of  evenkj  from  tlic  buy- 
ers breach  of  contract* 

3»  Where  there  is  an  available  market  for  the  goods  in  question^ 
the  measure  of  .damages  is,  in  the  absence  of  special  circunistancjefl^ 
showing  proximate  damage  of  a  greater  amount,  the  ditference 
between  the  cdn tract  price  and  the  market  or  current  price  at  the 
time  or  timea  when  the  goods  ought  to  have  been  accepted,  or,  if 
no  lime  was  fixed  for  acceptance,  then  at  the  time  of  tlie  refusal 
to  aceept. 

4.  If  J  while  labor  or  expense  of  material  amouut  are  ueceasary 
on  the  part  of  the  seller  to  enable  him  to  fulfill  his  obligations 
under  the  contract  to  sell  or  tbd  sale,  the  buyer  repudiates  the 
contract  or  the  sale,  or  notifies  the  seller  to  proceed  no  further 
therewith,  the  buyer  shall  be  liable  to  the  seller  for  no  greater 
damages  than  the  seller  would  have  suffered  if  he  did  nothing 
toward  carrying  out  the  contract  or  the  sale  after  receiving  notice 
of  the  buyer's  repudiation  or  countermaud.  The  profit  the  seller 
would  have  made  if  the  contract  or  the  sale  had  been  fully  per- 
formed shall  be  considered  in  estimating  such  damages.  (Added 
by  L.  1011,  ch.  571,  in  effect  Sept.  I,  19110 

i   146.  Wli«ii  selleir  mmr  reweijid  contT^act  op  iftle.  ^^ 

Where  the  goods  have  not  been  delivered  to  the  buyer^  and  the 
buyer  has  repudiated  the  contract  to  srd]  or  sale,  or  ha^  manifested 
bis  inability  to  perform  his  Dbli^^ation,^  thereunder,  or  has  committed 
a  material  breach  thereof,  the  sclh  r  may  totally  rescind  tiic  eon- 
tract  or  the  sale  by  giving  notice  of  his  election  so  to  do  to  the 
buyer,     (Added  by  L.  1011,  ch.  571,  in  effect  Sept.  1,  191L) 

I  147.  Aotlon  for  conTeTttiig  or  detain lii§;  g^ood«» 

Where  the  property  in  the  ^oods  hns,  pn^^vd  tin  ihe  buyer  and  the 
eeller  wrongfully  neglects  or  refn^rs  lo  deliver  the  goods,  the  buyer 
may  maintain  any  action  allowed  by  law  tu  the  owner  of  iroods  of 
flirailar  kind  when  wrotigfully  convened  or  wilhheld,  (Added  by 
L.  19U,  ch.  571,  in  efFect  Sept.  1,  IdlU)  / 


}  148.  Action  for  fall  lug  io  delivcT'  goods. 

1*  Where  the  property  iji  the  iroods  has  not  passed  to  the  buyer, 
and  the  seller  wron.srfully  nc^lect^  or  reftisr^  to  deliver  the  ^oods, 
the  fniyer  may  maintain  an  action  a2:aln^t  the  .seller  fur  damages 
for  nondelivery. 
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2.  The  meaflure  of  damagSB  is  the  loss  directly  and  natural]/ 
faulting  in  the  ordioary  course  of  events  from  the  seller^s  breach 
of  contract. 

3.  Where  there  is  an  available  market  for  the  gooda  in  question^ 
the  measure  of  damages,  in  the  absence  of  special  circumstance 
showing  proximate  damages  of  a  greater  amount,  i^  the  dilference 
between  the  cou  tract  price  and  the  market  or  current  price  of  the 
goods  at  the  time  or  times  when  they  ought  to  have  been  delivered, 
OFj  if  no  time  was  iLxed,  then  at  the  time  of  the  refusal  to  deliver. 
(Added  by  L,  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 

Where  the  seller  ha^  broken  a  contract  to  deliver  specific  or  aa- 
<?ertained  goods,  a  court  having  the  powers  of  a  court  of  equity  may, 
if  it  thinks  fit,  on  the  application  of  the  buyer,  by  its  judgment  or 
decree  direct-  that  the  contract  shall  be  performed  specifically,  with- 
out giving  the  seller  the  option  of  retaining  the  goods  on  payment 
of  damages.  The  judgment  or  decree  may  be  unconditional,  or 
upon  such  terms  and  conditions  as  to  damages,  payment  of  the  price 
and  otherwise^  as  to  the  court  may  seem  just  (Added  by  L.  1911, 
ch,  571,  in  effect  Sept.  1,  1911,) 

$   ISOp  R«]a«dieB  for  lire&oh  of  wArrvnty* 

1/  Where  there  is  a  breach  of  warranty  by  the  seller,  the  buyer 
may,  at  his  election, 

(a)  Accept  or  keep  the  goods  and  set  up  against  the  seller  the 
breach  of  warranty  by  way  of  recoupment  in  diminution  or  extinc- 
tion of  the  price; 

(b)  Accept  or  keep  the  goods  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  warranty ; 

(c)  Refuse  to  accept  the  goods,  if  the  property  therein  has  not 
passed,  and  maintain  an  action  against  the  seller  for  damages  for 
the  breach  of  warranty ; 

(d)  Rescind  the  contract  to  sell  or  the  sale  and  refuse  to  receive 
the  goods,  or  if  the  goods  have  already  been  received,  return  them 
or  offer  to  return  them  to  the  'seller  and  recover  the  price  or  any 
part  thereof  which  has  been  paid. 

2,  When  the  buyer  has  claimed  and  been  granted  a  remedy  in 
any  one  of  these  ways,  no  other  remedy  can  thereafter  be  granted. 

3.  Where  the  goods  have  been  delivered  to  the  buyer,  he  camaot 
rescind  the  sale  if  he  knew  of  the  breach  of  warranty  when  he 
accepted  the  good^,  or  if  he  fails  to  notify  the  seller  within  a  rea- 
sonable time  of  the  election  to  rescind,  or  if  he  fails  to  return  or 
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to  offer  to  return  the  goods  U>  the  seller  in  Bubstantially  m  giiod 
t'ondition  as  thej  wem  m  at  the  time  the  property  was  transferred 
k>  the  buyer  But  if  deterioration  or  injury  of  the  goods  is  due 
to  the  breach  of  warranty,  such  deterioration  or  injury  shall  not  pre- 
veJit  the  buyer  from  returning  or  offering  to  returu  the  gooda  to 
the  seller  and  reeoinding  the  eaie* 

4,  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to 
do  BOj  the  buyer  shall  cease  to  be  liable  for  the  price  upon  return- 
mg  or  offering  to  return  the  gooda.  If  the  price  or  any  part  thereof 
lias  already  been  paid,  the  seller  shall  be  liable  to  repay  so  much 
thereof  as  has  been  paid,  concurrently  with  the  return  of  the  good% 
or  immediately  after  an  offer  to  retiirn  the  goods  in  exchange  for 
repayment  of  the  price, 

5.  Where  the  buyer  is  entitled  to  rescind  the  sale  and  elects  to 
do  so,  if  the  seller  refuses  to  accept  an  offer  of  the  buyer  to  return 
the  goods,  the  buyer  shall  thereafter  be  deemed  to  hold  the  goods 
as  bailee  for  the  seller,  but  subject  to  a  lien  to  seen  re  the  repay- 
ment of  any  portion  of  the  price  which  haa  been  paid,  and  with 
the  Tiemedies  for  the  enforcement  of  such  li&n  allowed  to  an  unpaid 
seller  by  section  one  hundred  and  thirty- four 

6*  The  nieasujie  of  daniages  for  breach  o€  warranty  is  the  loss 
directly  and  naturally  resulting,  in  the  ordinary  course  of  evenfej 
from  the  breach  of  warranty. 

7.  In  the  case  of  breach  of  warranty  of  quality*  such  loss,  in 
the  absence  of  special  circumstances  showing  proximate  damage 
of  a  greater  amount,  is  the  difference  between  the  value  of  the 
^oods  at  the  time  of  delivery  to  the  buyer  and  the  value  they  would 
ha?e  had  if  they  had  answeiBd  to  tli  warranty,  (Added  by  L. 
1911^  cL  571,  in  effect  Sept  1,  1911,) 

}  151.  Interest  &nd  «peolal  daniAisea;, 

Nothing  in  this  article  shall  affect  the  right  of  the  buyer  or  the 
seller  to  recover  interest  or  special  damages  in  any  case  where  by 
law  interest  or  special  damages  may  be  recoverable,  or  to  recover 
money  paid  where  the  consideration  for  the  payment  of  it  has  failed. 
^Vdded  by  L.  1911,  eh,  571.  in  effect  Sept.  1,  191 L) 

f  15Z.  Taf lotion  of  implied  oliUea^oui* 

Where  any  right,  duty  or  liability  would  arise  under  a  contract 
to  sell  or  a  ;?ale  by  impliciition  of  law,  it  niay  be  upp^atived,  or  varied 
by  express  agreement  or  by  the  course  of  dealing  between  the  parties^ 
or  by  custom,  if  the  r-uptum  be  such  as  to  bind  both  parties  to  th& 
contract  or  the  sale,  (Added  by  L,  1911,  eh,  571,  in  effect  Sept. 
I  1911.) 
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5  153.  Rights  may  hv  en^fore«d  1>7  Actiem^ 

Where  any  right,  duty  or  liability  Is  fle<?Iared  by  this  artije,  it 

may,  unless  otherwise  by  this  article  provided,  be  enforced  by  actiaiL. 

(A<lded  by  L.  1911,  eh.  571^  in  effect  Sept  1,  1911.) 
t 

§  I&4.  Hole  for  oa««i  not  provided  far  liy  thim  article. 

In  any  case  not  provided  for  in  this  article,  the  rules  of  law  and 
tquitVj  including  the  law  merchantj  and  in  particular  the  rules  re^ 
latinf:  to  the  law  of  principal  and  aggnt  and  to  the  effect  of  fraud, 
misrepresentation,  duress  or  ooereion,  mistake,  banliruptcy,  or 
other  invalidating  cause,  shall  continue  to  apply  to  contracts  to  sell 
and  to  sales  of  goods,  (Added  by  L.  1911,  ch*  571,  in  effect  Sept.  1, 
191L) 

§  I55i  ProtrisloKS  not  appHoalile  to  morteag^ev. 

The  provisions  of  this  arfiele  relating  to  contractB  to  sell  and 
to  sales  do  not  apply?  unless  so  stated j  to  ,any  traiisaetion  in  the 
form  of  a  contract  to  sell  or  la.  sale  which  h  intended  to  operate 
by  way  of  mortg^gCj  pledge,  charge  or  other  security-  (Added 
by  L.  1911,  ch.  571,  in  effect  Sept  1,  1911,) 

S   156.  Definitions, 

1.  In  this  article,  unless  the  context  or  subject-matter  otherwise 
requires: 

"  Action  "  includes  counterclaim,  set-off  and  suit  in  equity- 

"  Buyer "  meang  a  person  who  buys  or  agrees  to  buy  good^  or 
any  legal  successor  in  interest  of  such  person. 

"Defendant"  includes  a  plaintiff  against  whom  a  right  of 
eet-off  or  counterclaim  lis-  a.^iserteil. 

*'  Delivery  "  means  voluntary  transfer  of  possession  from  ono 
person  to  another. 

'*  Divisible  contract  to  sell  or  sale*'  means  a  contract  to  sell  or 
a  sale  in  which  by  its  terms  the  price  for  a  portion  or  portions  of 
the  goods  less  than  tie  whole  is  fixed  or  aecertainaHe  by  com- 
putation. 

"  Document  of  title  to  goods''  includes  any  bill  of  lading,  dock 
warrant,  "wiarehousc  receipt  or  order  for  the  delivei-y  of  goods,  or 
any  other  document  used  in  the  ordinary  course  of  busine«»  in 
the  sale  or  transfer  of  goods,  as  proof  of  the  pos^^^ssion  or  control 
of  the  goods^,  or  aiUthorizing  or  purporting  to  authorize  the  pos- 
sessor of  the  document  to  trans'ft^r  or  rec*eive,  either  by  indorse- 
ment or  by  delivery,  goods  represented  hy  smcIi  docnnu^nt- 

*'  Fault"  means  \vrongfnl  act  or  default 
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"  Fungible  goods  "  m^iaas  goods  of  whieE  any  unit  i^  from  its 
nature  or  by  mercantile  usage  treated  as  the  equivalent  of  any 
other  unit 

"  Futuro  goods  "  means  goods  to  be  manufactured  or  acquired 
by  the  stller  after  the  making  of  the  cantraet  of  sale. 

''  Goods  '^  include  all  chattels  personal  other  than  things  in 
action  and  money-  The  term  includes  emblements,  industrial 
growing  crops,  and  things  attached  to  or  forming  part  of  the  land 
^^ich  lare  agreed  to  be^  severed  before  sale  or  under  the  contract 
of  sale, 

"  Order"  in  sections  of  this  act, relating  to  documenta  of  title 
-neans  an  order  by  indorsement  on  the  doc^umenL 

"  PerEiion  "  includes  a  corporation  or  partnership  or  two  or  more 
persons  having  a  joint  or  common  interest. 

"Plaintiff"  includes  defendant  asserting  a  right  of  aet-off  or 
oonnterclaim, 

"  Property  "  means  the  general  property  in  goods,  and  not 
merely  a  special  property, 

'*  Purchaser  "  includes  mortgagee  and  pledgee, 

*'  Purchases  "  includES  taking  as  a  mortgagee  or  as  a  pledge, 

"  Quality  of  goods  "  includes  their  state  or  condition. 

*'  Sale  ^*  includes  a  bargain  and  sale  aa  well  as  a  sale  and  de- 
livery- 

"  Seller  "  means  a  person  who  sells  or  agrees  to  sell  goods,  or 
any  legal  successor  in  the  interest  of  such  peraon 

"  Specific  goods  ^'  means  goods  identified  and  agreed  upon  at  the 
time  a  contract  to  sell  or  a  sale  is  made- 

2.  A  thing  is  done  "  in  good  faith, '^  within  the  meaning  of  this 
article  when  it  is  in  fact  done  honestly,  whether  it  be  done  negli- 
gently or  not.      * 

Z.  A  person  is  insolvent  within  the  meaning  of  this  article  who 
either  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  busi- 
ness or  cannot  pay  his  debts  as  they  become  due,  whether  he  has 
committed  an  aet  of  bankruptcy  or  not,  and  whether  he  is  insolvent 
within  the  moaiiing  of  the  federal  bankruptcy  law  or  not 

4,  Good^s  are  in  a  ^'  deliverable  state  "  within  the  meaning  of 
this  article  when  they  are  in  such  a  state  that  the  buyer  would, 
under  the  contract,  be  bound  to  take  delivery  of  them,  (Added 
by  L,  1911,  ch.  571,  in  effect  Sept.  1,  1911.) 
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f  1&7p  Artiele  doe*  not  appl^  to  exiitlaE  *alm»  OY  comt»hCta  to  i«ll* 

None  of  the  provisions  of  thia  artiele  shall  fi-pplj  to  any  sale, 
or  to  any  contract  to  sell,  made  prior  to  the  taking  effect  of  thie 
articla     (Added  by  L.  1911,  eh.  57X,  in  effect  Sept  1,  1911,) 

$  1&8*  Ho  f«p«al  of  ojiiform  wAretioiive  receipt  law*. 

Nothing  in  this  act  or  iu  any  repealing  clans©  thereof  shall  be 
construed  to  repeal  or  limit  any  of  the  provisions  of  the  law  to 
make  uniform  the  law  of  warehouae  receipts j  or  of  the  law,  if 
enact£-d,  to  make  imiform  the  law  of  bills  of  lading,  or  of  section 
nine  hundred  and  forty-thrcB  of  chapter  eighty-eight  of  the  laws 
of  nineteen  hundred  and  nine,  constituting  chapter  forty  of  the 
consolidated  lawa  (Added  by  L.  1911,  cL  571,  in  effect  Sept.  1> 
191L) 


Digitized  by  VjOOQIC 


SI  lite,  166  LAWS  REPEALED,  ETC*  i6»-fl 


'   r 


AETICLE  5  * 

(EttaimbertMl  by  L.  1911,  ck  571,  in  effect  Sept  1,  l&ll^ 

LAWS  REPEALED  J  WHEN  TO  TAKE  EFFECf, 

j^cnoif  SO.  Laws  repealed, 

«L  When  to  take  effect  \ 

5  165i^  IcKWi  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  tannexedj  that 
portloD  specified  in  the  last  column  is  hereby  repealed,  (Benom- 
bered  bj  L  1911,  ch.  571,  in  eff^t  Sept  1,  1911,) 

BerlvatloMt    Personal  Property  Law,  §  40. 

I  1Q0.  Wlien  tD  take  effect. 

This  chapter  sliall  take  effect  immediately,  (Renumbered  by 
L  1911,  ch,  571,  in  effect  Sept  1,  1911.) 

SoEfTstioai     PerBonal  Property  Law,  |  4L 


*  IB  the  nQmnbtrtiv  of  fliia  vtlela  by  U  1011,  tli.  671,  article  7  added  hf 
1m  Itll,  di.  148  was  orcrlooketL  The  ntunbering  of  tbese  two  articles  ah o aid 
hftTV  been  IraiupoMd,  L.  1913,  eh.  00 0^  which  added  another  article  S,  eliould 
bttvt  ate  t]«titpoMd  tbla  article  tf  and  iiyute  11  article  & 


i 

i    _ 
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ScnEDULB  OF  Laws  Repealer, 


Eevised  Statutes. . 
Revised  Statutes. . 
Revised  Statutes. . 
Revised  Statutes.  . 
R^^vised  Statutes.  . 


Part  1,  chapter  20,  title  19,  article  3 MI 

Part  2,  chapter     1,  title    2,  section 63 

Part  2,  chapter    4,  title    i, All 

Pan  2,  chapter    7,  title    2, All 

Pan  2,  chapter    7,  title    3, ; . .  All 

Laws  of  Chapter  Settion 

17S7 44,^ Part  relating  to  pergonal  property 

fi.  L. 

182a 

1S30 
1840, 


1813. 


1 

15,  n  31,  45  (2d  meet)   ' 

3-6 

....  Part  relating  to  persODal  property 

1841 261  - Part  rtlatJng  to  jtersonal  property 

l!S40 74 Part  relatiug  to  personal  property 


19. 

20. 
179. 
318. 


1855 432 Part  relating  to  personal  proper^ 


1858. 

1858.. 

1863.. 

1882.. 

1882.. 

1889.. 

1889.. 


134. 

314. 
464. 

185. 

324. 

65. 

487, 


All 
Ail 
All 
All 
A\\ 
All 
All 
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Lows  of  Chapter  Section 

18f)l,. 173 All 

1SD2.  •*.*-•.     516. -     Part  relating  to  personal  property 


1893 , 

1893 

1894 

1896 

1S97 


18D7, 
1898. 
19f>0. 
1900, 


k  «  •  f  a  • 


1902. 
1902. 


453 AJI 

701 Part  relating  to  personal  property 

740........     All 

249 Part  relating  to  personal  property 

417 All  except  pt.  of  §  9  relating  to 

guardians  and  executors,   ad- 
,  ministrators   and   other   trus- 

tees of  deceased  persons. 

418 110-118 

354 All  ' 

248 4 

762 All 

1 001 291 Part  relating  to  personal  property 

150 All 

295 All,  except  pt.  relating  to  guar- 
dians and  executors,  adminis- 
trators and  other  trustees  of 
deceased  persons. 

528 All 

87 All 

77 All 

259 All 

569 All 

692 Part  relating  to  personal  property 

698 All 

393 Part  relating  to  personal  property; 

503 All 

669 All 

722 All 

173 Part  relating  to  personal  property 


1902. 
1903. 
1904. 
1904. 
1904. 
1904. 
1904. 
1905. 
1905. 
1007. 
1907. 
1908. 


Code  Civil  Procedure 1909,  1910,  1913 
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lARTICLE  6.* 

(Entire  article  addl^d  hy  L.  1913,  ch.  600,  in  effect  Sept  1,  1912.)* 
TRANSFERS  OF  SHARES  OF  STOCK   IN  CORPORATIONS. 

dcnojT  162.  How  title  to  certlfiefl.ies  and  eharci  m&y  be  traoBferr^ 

163.  Powers  of  those  lacking  fuH  legal  capacity  and  of  fiduciaries  not 

enlarged. 

164.  Corporation  not  forbidden  to  treat  registered  holder  as  owner. 

165.  Title  derived  from  certificate  extiDguiahee  title  derived  from  a 

separate  document. 

166.  Who  may  deliver  a  certificate. 

167.  Indorsement  effectual  in  spite  of  fraud,  dureaa,  mistake^  revoca- 

tion, death,  incapacity  or  lack  of  coneideratton  or  authority, 

168.  Rescission  of  transfer. 

169.  Rescission  of  transfer  of  certificate  does  not  invalidate  aubae- 

queot  transfer  by  transferee  in  possession, 

170.  Delivery  of  unindorsed  certificate  imposes  obligation  to  indorae. 

171.  Ineffectual  attempt  to  transfer  amounts  to  a  promise  to  transfer. 

172.  Warranties  on  sale  of  certificate. 

173.  No  w^arranty  implied  from  accepting  payment  of  a  debt. 

174.  No  attachment  or  lovy  upon  shares  unless  certificate  surrendered 

or  transfer  enjoined.  - 

175.  Creditor's  remedies  to  reach  certificate. 

176.  There  shall  be  no  lien  or  restriction  unless  indicated  on  certifi- 

cate. 

177.  Alteration  of  certificate  doea  not  divest  title  to  shares. 

178.  Lost  or  destroyed  certificate. 

170.  Rule  for  cases  not  provided  for  by  this  act 

180.  Interpretation  shall  give  effect  to  purpoae  of  uniformity*^ 

181.  Definition  of  indoraement. 

182.  Definition  of  person  appearing  to  be  the  owner  of  certificate^ 

183.  Other  definitions. 

184.  Article  does  not  apply  to  existing  certiflcatea. 
135.  Inconsistent  legislation  repealed. 

I  162.  Row  titta  to  oifTtlflotttea  and  Amrem  maj  ba  traasfeYTod. 

Title  to  a  certificate  and  to  the  shares  represented  therchj  can 
be  transferred  onljj 

(a)  By  delivery  of  the  certificate  iDdoraed  either  in  blank  or  to 
a  specified  person  by  the  person  appearing  by  the  certificate  to 
be  the  owner  of  the  shares  represented  therebyj  or 

•L.  1013,  ch.  600,  which  added  this  article,  overlooked  the  fact  that  ther« 
already  was  an  article  6^  which  should  have  been  renumbered  article  8* 
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(b)  By  delivery  of  the  certificate  and  a  separate  document  coti- 
taimng  a  written  assignment  of  the  certificate  or  a  power  of  attor- 
ney to  sell,  aasign  or  transfer  the  aame  or  the  shares  represented 
thereby,  signed  by  the?  person  appearing  by  the  certificate  to  be 
the  owner  of  the  shares  represented  thereby.  Such  assignment  or 
power  of  attorney  may  be  either  in, blank  or  to  a  specified  person* 

The  provisions  of  this  section  shall  be  applicable  although  the 
charter  or  articles  of  incorporation  or  code  of  regulations  or  by* 
laws  of  the  corporation  issuing  the  certificate  and  the  certificate 
itself  provide  that  the  shares  represented  thereby  shall  be  trans- 
ferable only  on  the  books  of  the  corporation  or  shall  be  registered 
by  a  registrar  or  transferred  by  a  transfer  agent,  (Added  by  L- 
1913j  cK  600,  in  effect  Sept  1,  1913.) 

I  163.    Fower*  of  thoc«  Isokin^  full  I«eal  oapttolt^  mnA  of  fldtioiarl«B 
not  enliLTged. 

Nothing  in  this  article  shall  be  construed  as  enlarging  the  pow- 
ers of  an  infant  or  other  person  lacking  full  legal  capacity,  or  of  a 
trustee,  executor  or  administrator,  or  other  fiduciary,  to  make  a 
valid  indorBement,  assignment  or  powc*r  of  attorney.  (Added  by 
L.  1913,  ch.  600,  in  effect  Sept,  1,  1913.) 

I   164.    GorpoTfttlon   not    forbid d em    to    treat    Toelfltered   lLo1d«7    mm 

Nothing  in  this  article  shall  be  construed  as  forbidding  a  cor^ 
po  ration, 

(a)  To  recognize  the  exelnsive  right  of  a  person  registered  on 
its  books  as  the  owner  of  shares  to  receive  dividends,  and  to  vote 
as  such  owner,  or 

(b)  To  hold  liable  for  calls  and  assessmpots  a  person  registered 
on  its  books  as  the  owner  of  shares.  (Added  by  L.  1913,  ch.  600, 
in  effect  Sept  1,  1913,) 

§  1G5*  Title  d^ri-red  from  ceTtlficat«  eztln^mitbei  title  derived  froua 
a  ■eparo.te  document.  f 

The  title  of  a  transferee  of  a  certificate  under  a  power  of  attor- 
ney or  assignment  not-  written  upon  the  certificate,  and  the  title 
of  any  person  claiming  under  such  transferfie,  .shall  cease  and  de- 
termine if,  at  any  time  prior  to  tho  surrender  of  the  certificate 
to  the  corporation  issuing  it,  another  person,  for  vahie  in  good 
faith,  and  without  notice  of  the  prior  transfer,  shall  purchase  and 
obtain  delivery  of  such  Cf.TtifieatL'  with  the  indorsement  of  th© 
person  appearing  by  the  certificate  to  be  the  owner  thereof,  or 
flhall  pnrchaBp  and  obtain  delivery   of  such  certificate  and  tha 
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written  assignment  or  power  of  attorney  of  such  person,  though 
contained  in  a  separate  document,  (Added  by  L,  1913,  ch.  600, 
in  effect  Sept.  1,  1913.) 

3  166»   "Who  ma7  deliTcr  a  certlflGato» 

The  delivery  of  a  certificaae  to  transfer  title  in  accordance  with 
the  provisions  of  section  one  hundred  and  sixty^two  is  effectual, 
except  as  provided  in  section  one  hundred  and  sixty-eight,  though 
made  by  onfe  having  no  right  of  poasession  and  having  no  author- 
ity from  the  owner  of  the  certificate  or  from  the  person  purporting 
to  transfer  the  title.  (Added  by  L  1913,  ch.  600,  in  effect  Sept 
1,  1913.) 

§  167.  Indorsement  eff^etual  in  spite  of  fraud,  duress,  mlsi^a^e, 
revocation,  death,  ineapaclt^  or  laek  of  coiisideratlon  or 
antliority. 

The  indorsement  of  a  certificate  by  the  person  appearing  by  the 
certificate  to  be  the  owner  of  the  shares  represented  thereby  id 
effectual  J  except  as  provided  in  section  one  hundred  and  sixty- 
eightj  though  the  indorser  or  transferor, 

(a)  Was  induced  by  fraud,  duress  or  mistake  to  make  tha 
indorsement  or  delivery,  or 

(b)  Has  revoked  the  delivery  of  the  certificate,  or  the  authority 
given  by  the  indorsement  or  delivery  of  the  certificate,  or 

(c)  Has  died  or  become  legally  incapacitated  after  the  indorse- 
ment, whether  before  or  after  the  delivery  of  the  certificate,  or 

(d)  Has  received  no  considerntion.  (Added  by  L.  1913,  du 
600,  in  effect  Sept,  1,  1913.) 

I   168-  Befolsslon  of  transfer. 

If  the  indorsement  or  delivery  of  a  certificate, 

(a)  Was  procured  by  fraud  or  duress,  or 

(b)  Was  made  under  such  mistake  as  to  make  &e  indoraement 
or  delivery  inequitable;  or  t 

If  the  delivery  of  a  certificate  was  made 

(e)  Without  authority  from  the  owner,  or 

(d)  After  the  owners  death  or  legal  incapacity,  the  possession 
of  the  certificate  may  be  reclaimed  and  the  transfer  thereof  re- 
eeinded,  unless: 

1*  The  certificate  has  been  transferred  to  a  purchaser  for  value 
in  good  faith  without  notice  of  any  facts  making  th©  transfer 
wrongful,  or, 

2.  The  injured  person  has  elected  to  waive  the  injury^  or  haft 
been  guilty  of  laches  in  endeavoring  to  enforce  his  rights. 
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Any  court  of  appropriate  jurisdiction  Tnaj_  enforce  specifically 
such  right  to  reclaim  the  possession  of  the  certificate  or  to  rescind 
the  transfer  thercoi  and,  pending  litigation,  may  enjoin  the  fur- 
ther  transfer  of  the  certificate  or  impound  it,  (Added  by  L,  1913j 
ck  600,  in  effect  Sept.  1,  1913.) 

J 
I  169,  Reicifisioii  of  ti^anafer  of  certificate  doiJ*  not  inTalidoite  vnli* 
■eqaeiit  trAiiaf«T  "bj  traiuferee  in  pQ»se««ion* 

Although  the  transfer  of  a  certificate  or  of  shares  represented 
thereby  has  been  rescinded  or  set  aaide,  nevertheless,  if  the  trans- 
feree has  possession  of  the  certificate  or  of  a  new  certificate  repre- 
senting part  or  the  whole  of  the  same  shorts  of  stock,  a  subsequent 
transfer  of  such  certificate  by  the  transferee,  mediately  or  imni&- 
diately,  to  a  purchaser  for  value  in  good  faith,  without  notice  of 
any  facts  making  the  transfer  wrongful,  shall  give  sueh  purchaser 
an  indefeasible  right  to  the  certificate  and  the  shares  represented 
thereby.     (Added  by  L.  1913,  ck  600,  in  effect  Sept.  1,  1913,) 

I  170.   HeliTery  of  liiiLiLdoTsed  c^ertiflcate  ImpoieB  oblii^ation.  to  i^*^ 
dorve* 

The  delivery  of  a  certificate  by  the  person  appearing  by  the  cer- 
tificate to  be  the  owner  thereof  without  the  indorse|nent  requisite 
for  the  transfer  of  the  certificate  and  the  slufres  represented 
thereby^  but  with  intent  to  transfer  sueh  certificate  or  shareSj 
shall  impose  an  obligation,  in  the  absence  of  an  agreement  in  the 
contrary,  upon  the  person  so  delivering,  tc»  complete  the  trausf*.^r 
by  making  tho  neeesaary  indorsement.  Tlie  transfer  shall  take 
effect  as  of  the  time  when  the  indors{*ment  is  actually  made.  Thia 
obligation  may  be  specifically  enforced,  (Added  by  L.  191 3j  ch. 
600,  in  effect  Sept,  1,  1913.) 

I   171.  iMcSectnAl   attempt  to  traiufeT   amounti   to   a   promise   to 
traiufer. 

An  attempted  transfer  of  title  to  a  certificate  or  to  the  shares 
represented  thereby  without  delivery  of  the  certificate  shall  havo 
the  effe-ct  of  a  promise  to  transfer  and  the  obligation,  if  nny,  im- 
posed by  such  promise  shall  be  detcrrainod  by  the  hiw  governing 
the  formation  and  prrforrariuce  of  contracts.  (Added  by  L.  1913, 
eL  600,  in  effect  Sept,  1,  1913.) 

I  172.  Warranties  oil  aalo  of  certificate* 

A  person  who  for  value  transfers  a  certificate,  including  ono 
who  assigns  for  Value  a  claim  secured  by  a  certificate^  unless  a 
contrary  intention  appears,  warrants  — 

(a)  That  the  eertifieate  is  genuinCj 
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(b)  That  he  has  a  legal  right  ta  transfer  it,  and 

(c)  That  he  has  no  knowledge  of  any  fact  which  would  impair 
the  validity  of  the  certificate* 

In  the  ease  of  au  aflsigmnent  of  a  claim  secured  by  a  certificatej 
the  liability  of  the  assignor  upon  such  warranty  shall  not  exceed 
the  amount  of  the  claintp  (Added  by  L.  1913,  ch,  600,  in  effect 
Sept  1,  1913,) 

f   173»   N<»  vnrrftntj  Imp  lied  frosiL  ««««fi»tlmc  payment  of  »  clelit. 

A  mortgagee,  pledgee  or  other  holder  for  security  of  a  certificate 
who  in  good  faith  demands  or  receiyefl  payment  of  the  debt  for 
which  anch  certificate  is  security,  whether  from  a  party  to  a  draft 
drawn  for  such  debt,  or  from  any  other  person,  shall  not  by  so 
doing  be  deemed  to  represent  or  to  warrant  the  genuineness  of 
fluch  certificate,  or  the  value  of  the  shares  represented  thereby, 
(Added  by  L.  1913,  ch.  600,  in  effect  Sept.  1,  1913.) 

I   174*   Ifo  iittfte]un«ttt  or  leir  upon  ah  area  -Qiil«t«  o«i*tlAeftt«   ra^- 
Tomdorod  or  trtaaMi^r  ^uJoliLed. 

No  attachment  or  levy  upon  shares  of  stock  for  which  a  certifi- 
cate is  outstanding  shall  be  valid  until  such  certificate  be  actually 
seized  by  the  officer  making  the  attachment  or  levy,  or  be  sur- 
rendered to  the  corporation  which  issued  it,  or  its  transfer  by  the 
holder  be  enjoined.  Except  where  a  certificate  is  lost  or  destroyed, 
such  corporattion  ahall  not  be  compelled  to  issue  a  new  certificate 
for  the  stack  until  the  old  certificate  is  surrendered  to  it  (Added 
by  L,  1913,  ch.  600,  in  effect  Sept.  1,  19130 

f   176.   Creditor**  ifcmedlo*  to  refteh  eortUo«t«< 

A  creditor  whose  debtor  is  the  owner  of  a  certificate  shall  be 
entitleid  to  such  aid  from  courts  of  appropriate  jurisdiction,  by 
ID  junction  and  otherwise,  in  attaching  such  certificate  or  in  satis- 
fying the  claim  by  means  thereof  as  is  allowed  at  law  or  in  equity, 
in  regard  to  property  which  cannot  readily  be  attached  or  levied 
npon  by  ordinary  legal  process.  (Added  by  I*  1913,  ch.  600,  in 
iffect  Sept.   \.  1913.) 

t  170.   There  whmll  he  no  lleA  or  reitrletioiL  ttnleiv  lAdioat^d  om  oor- 

There  shall  be  no  lien  in  favor  of  a  corporation  upon  the  shares 
reprcgeuted  by  a  certificate  issued  by  such  corporation  and  there 
shiill  be  no  restriction  upon  the  transfer  of  shares  so  represented 
by  virtue  of  any  by-law  of  such  corporation,  or  otherwise,  unless 
the  right  of  the  corporation  to  such  lien  or  the  restriction  is  stated 
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upon  t^B  certiEcate.     (Added  by  L.  1913^  ch.  600,  in  effect  Sept 
1,  1913.) 

I  177.  AlteMtlom  of  e«rtiAeftt«  does  M»t  diTest  tltlo  to  fthAr^a* 

The  alteration  of  a  certificatej  whether  fraudulent  or  not  and  by 
whomsoever  made,  shall  not  deprive  the  owner  of  his  title  to  the 
^certificate  and  the  shares  originally  represented  thereby,  and  the 
transfer  of  anch  a  certificate  shall  convey  to  the  transferee  a  good 
title  to  such  certificate  and  to  the  shares  originally  represented 
thereby-     (Added  by  K  1913,  ch.  600,  in  effect  Sept,  1,  1913.) 

I  ITS.  Ifovt  or  d«fttro7^ed  eertl4oftt«. 

Where  a  certificate  has  been  lost  or  destroyed,  a  court  of  com- 
petent jurisdiction  may  order  the  issue  of  a  new  certificate  there- 
for on  service  of  process  upon  the  corporation  and  on  reasonable 
notice  by  publication,  and  in  anj^  other  way  which  the  court  may 
direct,  to  all  persons  interested,  and  npon  satisfactory  proof  of 
such  loss  or  destruction  and  upon  the  giving  of  a  bond  with  snflS- 
<*ient  surety  to  be  approved  by  the  court  to  protect  the  corporation 
or  any  person  injured  by  the  issue  of  a  new  certificate  from  any 
liability  or  expense,  which  it  or  they  may  incur  by  reason  of  the 
original  certificate  remaining  outstanding.  The  court  may  also 
in  its  discretion  order  the  payment  of  the  corporation's  reasonable 
costs  and  counsel  fees.  The  issue  of  a  new  certificate  under  an 
order  of  the  court  aa  provided  in  this  section  shall  not  relieve  tha 
corporation  from  liability  in  damages  to  a  person  to  whom  tha 
original  certificate  has  been  or  shall  be  transferred  for  value  with- 
out notice  of  the  proceedings  or  of  the  issuance  of  the  new  cer^ 
tificata     (Added  by  Zl  1913,  ch.  600,  in  effect  Sept.  1,  1913.) 

f  179»   RiU«  for  cmmmm  not  provided  for  I17  thim  aot.  * 

In  any  case  not  provided  for  by  this  act,  the  rules  of  law  and 
equity,  including  the  law  merchant,  and  in  particular  the  rules 
relating  to  the  law  of  principal  and  agent,  executors,  admin  is- 
trators  and  trustees,  and  to  the  effect  of  fraud,  misrepresentation, 
liuress  or  coercion,  mistake,  bankruptcy  or  other  invalidating 
cause  J  shall  govern,  (Added  by  K  1913,  ch.  600,  in  effect  Sept, 
h  1913.) 

f  lao*  I]it«rpr«tetlom  disll  slve  off  cot  to  purpooo  of  nalfonnliy. 

This  act  shall  be  so  interpreted  and  construed  as  to  effectuate 
its  general  purpose  to  make  uniform  the  law  of  those  states  which 
€nact  it     (Added  by  L.  1913,  ch,  600,  in  effect  Sept  1,  1913.) 
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f  181.  Deflnltiom  of  liidorseineiit* 

A  certificate  is  indorsed  when  an  assigm^ent  or  a  power  of  at- 
torney to  sell^  assign  or  transfer  the  certificate  or  the  shares  rep- 
^e6e^ted  thereby  is  written  on  the  certificate  and  signed  by  the 
person  appearing  by  tlie  certificate  to  be  the  owner  of  the  shares 
represented  thereby ^  or  when  the  signature  of  such  person  is 
written  without  more  upon  the  back  of  the  certificate,  In  any 
of  such  cases  a  cerUfieaie  Is  indorsed  though  it  has  not  been'  deliv- 
ered.    (Added  by  L.  19 13^  ch,  600,  in  effect'Sept.  1,  1913.) 

I   IB^m  DeflitltloiL  of  perfloiL  appgatIus  to  b«  tlL«  oir^ier  of  t^ertifi- 
eate.  ^ 

The  person  to  whom  a  certificate  ivos  cnginally  issued  is  the 
person  appearing  by  the  certificate  to  be  the  owner  thereof,  and 
of  th©  shares  represented  thereby,  until  and  unless  he  indorse^ 
the  certificate  to  another  specified  person,  and  thereupon  such 
other  specified  person  is  the  person  appearing  by  the  certificate  to 
be  the  o^^mer  thereof  until  and  unless  be  also  indorses  the  certifi- 
cate to  another  specified  person.  Subsequent  special  indorscraenta 
may  be  made  with  like  eflfect,  (Added  by  L  1913,  ch.  600,  in 
eflfect  Sept.  1,  19 13-)     -  ^  ^ 

I   183,   OtlieT  defluitioMB. 

1,  In  this  article,  unless  the  context  or  subject-matter  other- 
wise requires  — 

''  Certificate''  means  a  certificate  of  stock  in  a  corporation  or- 
ganized under  the  laws  of  this  state  or  of  another  state  whose  laws 
are  consistent  with  this  act. 

'*  Delivery  "  means  voluntary  transfer  of  possession  from  one 
person  to  another. 

^*  Person  "  includes  a  coi7>oration  or  partnership  or  two  or  more 
persons  haviilg  a  joint  or  common  interest 

To  ^^  purchase  "  includes  to  take  as  mortgagee  or  as  pledgee- 

'^  Purchaser ''  includes  mortgagee  and  pledgee, 

**  Shares  "  means  a  share  or  shares  of  stock  in  a  corporation  or- 
ganized  under  the  laws  of  this  state  or  of  another  state  whose  laws 
are  consistent  with  this  act, 

*'  State  ^*  include*  state,  territory,  district  and  insular  possea- 
rion  of  the  United  States. 

^^  Transfer"  means  transfer  of  legal  title. 

"  Titlo"  means  legjal  title  and  does  not  include  a  merely  equi- 
table or  beneficial  ownership  or  interest. 

"Value*'  is  any  consideration  sufficient  to  support  a  simple 
contract.     An  antecedent  or  pre-existing  obligation,  whether  for 


Digitized  byVjOOQlC 


ri84, 185       TRAI^SFERS  OF  STOCK,  ETC. 


269pp 


money  or  notj  constitutes  value  where  a  certificate  is  taken  either 
IB  salisf action  thereof  or  as  security  therefor, 

2,  A  thing  is  done  *'  in  good  faith  *'  within  the  meaning  of  this 
act^  when  it  is  in  fact 'done  honestly,  whether  it  be  done  negli- 
gently or  not-  (Added  by  L.  1913,  chr  tiOO,  in  effect  Sept,  1, 
1913-) 

I  184.  Artlolfs  do«ft  mot  Apply  to  cKiatlng  ee^ificates* 

The  provisions  of  thia  article  apply  only  to  certificates  issued 
«fter  the  taking  effect  of  this  article,  (Added  by  L,  1913,  ch, 
600,  in  effect  Sept.  1,  1913.) 

I   18&>  Inoomslvtemt:  leglfllatioii  repealed. 

All  acts  or  parts  of  acts  inconsistent  mtn  this  article  are  hereby 
repealed.     (Added  by  L.  1913,  eh.  600.  in  effect  Sept.  1,  1913.) 
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ARTICLE  1 

(Entire  article  added  by  L.  1911,  eh.  248,  in  effect  Sepi  1,  191L) 
BILLS  OF  LADING, 

SsonoR'  137.  Bi)te  governed  hj  this  article. 

188.  Form  of  bills.     Es^eetitial  terms. 

189.  Form  of  bills.     Wbat  terms  may  be  inserted. 

190.  Definition  of  noQ-itf^oti&ble  or  fitraight  bill, 

191.  Definition  of  no u- negotiable  or  order  bill, 

192.  Negotiable  bills  mufit  not  l>e  iaaued  in  seta. 

193.  Duplicate  negotiable  bills  must  be  io  marked- 

194.  Non- negotiable  bills  shall  be  sti  marked. 

195.  Insertion  of  name  of  person  to  be  notified. 

^        196.  Acceptance  of  bill  indicates  assent  to  its  t^muit 
197.  Obligation  of  iiarrier  to  deliver. 
193.  Justifieation  of  carrier  in  delivering. 

199,  Carrier's  liability  for  miadelivery. 

200,  Negotiable  bills  must  be  cancelled  when  goods  delivered. 

201-  Negotiable  bills   mUAt  be  cancelled  or  marked  when  parta   a£ 
goods  delivered. 
-  202.  Altered  bills, 
203:  Lost  or  destroyed  bills. 

204.  ElTect  of  duplicate  bills, 

205.  Carrier  cannot  set  up  title  in  himself. 

206.  Interptuiitter  of  adverse  claimant*. 

207.  Carrier  has  reasonable  time  to  determine  validity  of  elaints. 

208.  Adverse  title  is  tlo  defence,  except  aj»  above  provided. 

209.  Liability  for  non -receipt  or  misdescription  of  goods. 

210.  Attachment  or  levy  npon  goods  for  which  a  negotiable  biB  bi» 

been  issued. 

211.  Creditor's  remedies  to  xeaeh  negotiable  billB- 

212.  Negotiable  bill  must  state  charge  for  which  Hen  is  el  aimed* 

213.  Effect  of  Bale, 

214.  Negotiation  of  negotiable  bills  by  delivery. 

215.  Negotiation  of  negotiable  bills  by  indorsement 

216.  Transfer  of  bills. 

217.  Who  may  negotiate  a  bill. 

218.  Rigbts  of  person  to  whom  a  Mil  has  beea  negotiated- 

219.  Rigbts  of  person  to  whom  a  bill  has  been  transferred. 

220.  Transfer  of  ne;»otiable  hill  without  indorsement, 

221.  Warranties  on  sale  nf  bill. 

222.  Indorser  not  a  guarantor. 

223.  No  warranty  implied  from  accepting  payment  of  a  debt.. 
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SKCtlON  224.  When   negotiation   liot   impaired   by    fraud;   accident,   mititijtc, 
duress  or  con  version . 
£25«  Subsequent   negntiation- 

220.  Form  of  the  biU  as  indicating  rights  of  buTcr  and  fleUer. 
827»  Deinandi   presentation  or  sight  draft  must  be   paid,   but  draft 
on  more  than  three  days'  time  merely  accepted  before  buyer 
*  is  entitled  to  the  sj^companjing  bill. 

2£e-  Negotiation  defeats  vendor's  lien. 

229.  When  rights  and  ramedica  under  mortgages  and  liene  are  not 
'       limited. 

230.  Issue  of  bill  for  goods  not  received, 

231.  Issue  of  bill  containing  false  ttatement* 

232.  Issue  of  duplicate  bills  not  so  marked. 

233.  Negotiation  of  bill  for  met rtg aged  goods- 

234.  Negotiation  of  bill  when  goods  are  not  in  carriers  posseaaioii- 

235.  inducing  carrier  to  iasne  bill  when  goods   have  not  been  re- 

ceived. 

236.  lisue  of  non  ne^tiable  bill  not  eo  marked. 

237.  Rule  for  cases  not  provided  for  in  tbia  article. 

238.  Interpretation  shall  give  eiTect  to  purpose  of  UJufotmiti^* 

239.  De6nitionfi. 

240.  Article  doee  not  apply  to  existing  billa. 

241.  I  neons  Latent  legist  ntion  repealed. 


f  187.  BLUa  eoreraed  hr  t^la  ftrtiele. 

Bills  of  lading  issued  by  any  coinmoii  carrier  sball  be  governed 
by  this  article.  (Added  by  L.  1911,  ch.  248,  in  effect  Sept.  1, 
1911.) 

§   18S.  Torm.  of  fallli.    Essential  terms. 

Every  bill  must  embody  witbin  its  written  or  printed  terms  — 

(a)  The  date  of  iU  issue» 

(b)  The  name  of  the  person  from  wbom  tbe  pooda  have  beeu 
receive)],  I 

(c)  The  place  where  the  ^oods  have  been  received, 

(d)  The  place  to  which  the  goods  are  to  b^  transported, 

(e)  A  statement  whether  the  goods  received  will  be  delivered 
to  a  specified  person,  or  to  the  order  of  a  specified  jicrsonj 

(f)  A  description  of  the  goods  or  of  the  packagei?  containing 
them^  which  may.  however,  he  in  f^uch  general  termi  as  are  referred 
to  in  section  twenty-three,  iind 

(g)  The  signature  of  ihe  carrier. 

A  riegali:ible  bill  shall  have  ihe  wurds  *'  order  of  '■  printed  thereon 
immediately  before  tlie  name  of  the  person  npoii  whose  order  the 
g04xls  received  are  deliverable. 
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A  earner  shall  be  liable  to  any  person  injured  thereby  for  tbe 
damage  caused  by  the  omission  from  negotiable  bill  of  any  of  the 
provigions  required  in  thi3  section-  (Added  by  L-  1911,  ch.  248, 
in  effect  Sept.  1,  l&ll.) 

S   160i  Form     o£  billa.     Wliat  temu  mmj  be  Inserted. 

A  carrier  may  insert  in  a  bill,  issued  by  him,  any  other  terms  and 
conditions,  provided  that  such  terms  and  conditions  shall  not  — 

(a)  Be  cx)ntrary  to  law  or  public  policy,  or 

(b)  In  any  wise  impair  his  obligation  to  exercise  at  least  that 
degree  of  eare  in  the  transportation  and  safe-keeping  of  the  goods 
entrusted  to  bim  which  a  reasonably  careful  man  would  exercise 
in  regard  to  similar  goods  of  hia  own,  (Added  by  L.  1911,  ch.  248, 
in  effect  Sept.  1,  191L) 

S   190.  DeflnitloiL  of  noa-neeotlable  9T  strftlebt  biU. 

A  bill  In  which  it  is  stated  that  the  goods  are  consigned  or  destined 
to  a  specified  person j  is  a  non-negotiable  or  straight  bill.  (Added  by 
L.  1911,  ch,  248,  in  effect  Sept.  1,  1911.)  i  ^^ 

I  191.  Deflmition  of  nesiitiable  qt  order  bllL 

A  bill  in  whicli  it  is  stated  that  the  goods  are  consigned  or  destined 
to  the  order  of  any  person  named  in  such  bill  is  a  negotiable  or  order 
bill 

Any  provision  in  snch  bill  that  it  is  non-negotiable  shall  not 
affect  its  negotiability  within  the  meaning  of  this  act-  (Added  hj 
L.  1911,  ch,  248,  in  effect  Sept  1,  1911.) 

5   192.  Negotiable  bills  mnit  not  be  Ift^ned  in  lets. 

Negotiable  bills  issued  in  this  state  for  the  transportation  of 
goods  to  any  place  in  the  United  States  on  the  continent  of  NorlJi 
America,  except  Alaska,  shall  not  be  issned  in  parts  or  sets. 

If  so  issued  the  carrier  issuing  them  shall  bf(  liable  for  failure  to 
dcHver  the  goods  described  therein  to  any  one  who  purchases  a 
part  for  value  in  good  faith^  even  though  the  purchase  be  after  the 
delivery  of  good^?  by  the  carrier  to  a  holder  of  one  of  the  other 
parts.     (Added  by  L,  1911,  eh.  249,  in  effect  Sept,  1,  19 IL) 

£   193.  I>ii  pile  ate  negotiable  bills  must- be   so  nLarked, 

When  more  than  one  negotiable  bill  is  issued  in  this  state  for  the 
Hamc^  gm^ih  to  be  transported  to  any  place  in  the  Tnit^d  States  on 
the  continent  of  North  America,  except  Alaska,  the  word  **  dupli- 
cate "  or  ^ome  other  word  or  words  indicating  that  the  document 
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ia  not  an  ori^iial  bill  shall  be  placed  plainly  upon  the  face  of 
every  such  bill,  except  the  one  first  issued*  A  carrier  shall  b6 
liable  for  the  damage  caused  by  his  failure  so  to  do  to  any  ono 
who  haa  purchased  the  bill  for  valine  in  good  faith  as  an  original^ 
even  though  tie  purchase  he  after  tlic  delivery  of  the  goods  by  the 
currier  to  the  holder  of  the  original  bill*  (Added  by  L.  19 11,  ch* 
248,  in  effect  Sept.  1,  11)11.) 

f   Idl.  Non-ftegotinlile  tititt  «liaU  be  lo  marked* 

A  non-negotiable  hill  shall  have  placed  plainly  upon  ib  face  by 
the  carrier  issuing  it  ^'  now- negotiable  "  or  ''  not  negotiable." 

This  section^ hall  not  apply^  however,  to  memoranda;  or  ac- 
knowledginents  of  an  informal  character.  (Added  by  L*  1911,  cL 
24S,  in  effect  Sept.  1,  1911,) 

{   195.  I&iertlon  df  iiftiae  of  person  to  be  ut^tified. 

The  insertion  in  a  negotiable  bill  of  the  name  of  a  person  to  be 
notified  of  the  arrival  of  the  i^oodfi  shall  not  limit  tlie  negotiability 
of  the  bill,  or  constitute  notice  to  a  purchaser  thereof  of  any  righta 
or  equities  of  such  person  in  the  goods-  (Added  by  L,  1911,  ok* 
248,  in  effect  Sept.  1,  lOl-L) 

S  196.  Aceeptance  of  bi]l  l^dfcatei  asse&t  to  iti  teriuii 

Except  as  otherwij^e  provided  in  tliis  article,  where  a  consignor 
receives  a  bill  and  makes  no  objection  to  its  terms  or  conditiona  at 
the  time  he  receives  it,  neither  the  consignor  nor  any  person  who 
accepts  delivery  of  the  goodie,  nor  auy  person  who  seeks  to  enforce 
any  provision  of  the  bill,  shall  be  allowed  to  deny  that  he  is  bound 
by  such  terms  and  cotfditiona,  so  far  as  they  are  not  contrary  to  law 
or  public  policy,  (Added  by  L.  IDll,  ch,  248,  in  effect  Sept.  1^ 
1011.) 


§   197.  Qbllgatloii  of  carrier  to  deliver.  ^ 

A  carrier,  in  the  fib-fnce  of  some  lawful  excuse,  is  bound  to  de- 
liver £:ood3  upon  a  demand  made  either  bv  the  con^io^lee  tiamed  in 
the  bill  for  the  ijnod^.  t^r  if  ^hc  bill  is  negotiable,  by  the  holder 
thereof,  if  such  demand  i^  accompanied  by  — - 

*(a)  An  offer  in  "fond  faith  to  satisfy  the  carrier's  k\yful  lien 
hill  which  was  issued  for  the  good^,  if  the  hill  is  negotiable,  an^ 
upon  the  goodft, 

*(b)   An  offer  in  good  faith  to  surrender,  properly  indorsed,  the 


*  So  in  or  originfll. 
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(c)  A  readiness  and  willtngnesa  to  sign,  when  rne  goods  are  de- 
livered, an  acknowledgment  that  tjiey  have  been  deliveredj  if  such 
signature  is  requested  bj  the  carrier. 

In  case  the  carrier  refuses  or  fails  to  deliver  the  goods  in  com- 
pliance with  a  demand  by  the  consignt^e  or  holder  so  accompanied, 
the  burden  shall  be  upon  the  carrier  to  establish  the  exidteoce  of  a 
lawful  excuse  for  such  refusal  or  failure.  (Added  by  L.  1911,  ch- 
248,  in  effect  Sept  1,  191L) 

§  198*  JafltlficatioiL  of  carrier  in  dellveTing. 

A  carrier  is  justfied,  suhjeet  to  the  provisions  of  the  three  follow- 
ing sectionii,  in  delivering  goods  to  one- who  is 

(a)  A  person  lawfully  entitled  to  the  possession  of  the  goods,  or 

(b)  The  consignee  named  in  a  non-negotiahle  bill  for  the  goods,  or 
goods,  or 

(c)  A  person  in  possession  of  a  negotiable  bill  for  the  goods 
by  the  terms  of  which  the  goods  are  deliverabk"  to  his  order,  or 
which  has  been  indorsed  to  him  or  in  blank  by  the  consignee  of 
by  the  mediate  or  immediate  indorsee  of  the  consignee.  (Added  b^ 
L.  1911,  ck  248,  in  effect  Sept,  1,  1911.) 

§  199.  CarrieT*K  liabllltj  for  miideUveir^ 

Where  a  carrier  delivers  goods  to  one  who  is  not  lawfully  entitled 
to  the  possession  of  them,  the  carrier  shall  be  liable  to  any  one 
having  a  right  of  property  or  possession  in  the  gt>ods  if  he  delivered 
tile  goods  othenvise  than  as  authorized  by  subdivisions  (b)  and  (c) 
of  the  prccedin£^  section;  and,  though  he  delivered  the  goods  as 
authorized  bj  either  of  said  subdivisions,  he  shall  he  ao  liable  if 
prior  to  such  delivery  he  — 

(a)  Had  been  requested,  by  or  on  behalf  of  a  person  having 
a  right  of  property  or  possession  in  the  goods,  not  to  make  such 
delivery,  or 

(b)  Had  infonnation  at  the  time  of  the  delivery  that  it  was 
to  a  person  not  lawfully  entitled  to  the  possession  of  the  goods. 

A  request  or  information  to  be  effective  within  the  meaning  of 
this  section  must  he  given  to  an  officer  or  agent  of  the  carrier,  the 
actual  or  apparent  scope  of  whose  duties  includes  action  upon  such 
a  request  or  infonnation,  and  must  be  given  in  time  to  enable  the 
officer  or  agent  to  whom  it  is  given,  acting  with  reasonable  diligence^ 
to  stop  deliverv  of  the  goods.  (Added  by  L.  1911,  ch,  248,  in  effect 
Sept.  1,  1911,') 
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§  200*  Kegotlftl^fe  bill*  miLBt  lie  oaneelled  wltem  sooda  deltTeri^fli 

Except  as  provided  in  section  two  huodred  and  thirteen^  and 
€xcept  when  compelled  by  legal  process,  if  a  carrier  deliver  grw^da 
for  which  a  negotiable  bill  had  been  issued,  the  negotiation  of  which 
would  transfer  the  right  to  the  possession  of  the  goods,  and  fails  to 
take  np  and  cancel  the  bill,  such  carrier  shall  be  liable  for  failure 
to  deliver  the  goods  to  aiij  one  who  for  value  and  in  g<xid  I'aith  pur^ 
chases  snch  bill,  whether  such  purchaser  acquired  title  to  the  bill 
before  or  after  the  deliver^'  of  the  goods  by  the  carrier^  and  not- 
withstanding delivery  was  mad©  to  the  person  entitled  thereto. 
(Added  by  L.  1911,  ck  248,  in  effect  Sept.  1,  191L) 

I  Ml*  Hei^otiable   billv  mumt  1>«   can  celled   or  iniu'ktid   wken  parts 
of  goads  delivered. 

Excopt  hs  provided  in  section  two  hundred  and  thirteen^  and 
except  when  compelled  by  legal  process,  if  a  carrier  delivers  part 
of  the  goods  for  which  a  negotiable  bill  had  been  issued  and  fails 
tvither  — 

(a)  To  take  up  and  cancel  the  bill,  or 

(b)  To  place  plainly  upon  it  a  statement  that  a  portion  of  the 
goods  ha.3  been  delivered,  witii  a  description,  which  may  he  in 
general  terms,  either  of  the  goods  or  packages  that  have  been  so 
delivered  or  of  the  good^i  or  packagers  which  still  remain  in  the 
earrier's  possession,  he  shall  be  liable  for  failure  to  deliver  all  the 
goods  specified  in  the  bill,  to  any  one  wbn  for  value  and  in  good 
faith  purchases  it.  whether  such  purchaser  acquired  title  to  it 
before  or  after  the  delivery  of  any  portion  of  the  goods  by  the 
carrier,  and  notwithstanding  such  delivery  was  made  to  the  person 
entitled  thereto.  (Added  by  L.  1911,  ch.  248,  in  effect  Sept.  1, 
19110 

I  202,  Altered  blllft. 

Any  laJteration,  addition  or  era.^ire  in  a  bill  after  its  if^eue  with- 
out anthqrity  from  the  carrier  issuing  the  same  either  in  writing; 
<>r  noted  on  the  bill  shall  bo  void,  whatever  Ix?  thr^  nature  and 
purpose  of  the  change,  and  the  bill  sliall  be  enforceable  according 
to  Its  original  tenor,  (Added  by  L.  1911,  eh.  248,  in  effect  Sept 
1>  19110 

§  203.  Ifovt  or  destroyed  ^tili. 

Where  a  negotrnble  bill  ha.s  been  lost  or  destroyed,  a  eourt^  of 
eompetent  jurisdiction  may  ordf^r  the  delivery  of  the  goods  upon 
satisfactory  proof  of  such  loss  or  destruction  and  upon  the  -^ivinT 


Digitized  byVjOOQlC 


270-f  PERSONAL  PROPEKTY  LAW.       §§  204-20r 


n 


of  a  bond  with  sufficient  surety  to  be  approved  by  the  a>urt  to 
protect  the  carrier  or  any  person  injured  by  such  delivery  from 
any  liability  or  loasj  incurred  by  reason  of  the  original  bill  re- 
maining outatanding.  The  court  may  also  in  its  diiKiretion  order 
the  payment  of  the  carrier^s  reasonable  costs  and  counsel  fees. 

The  delivery  of  goods  under  an  order  of  the  court  as  provided 
in  thh  section  J  shall  not  relieve  the  carrier  from  liability  to  a 
person  to  whom  the  negotiable  bill  has  been  o^  ahiaJl  be  negotiiated 
for  value  without  notice  of  the  proceedings  or  of  the  delivery  of  the 
goods.     (Added  by  L,  1911,  ck  248,  in  effect  Sept,  1,  1911,) 

!  £04.  Effect  of  duplicate  liUls. 

A  hill  upon  the  face  of  which  the  word  "duplicate"  or  some 
other  word  or  wordis  indicating  that  the  document  is  not  an  orig- 
inal bill  is  placed  plainly  shall  impose  upon  the  carrier  issuing 
the  eanie  the  li«ttbility  of  one  who  represents  and  warrants  that  such 
bill  is  ^n  accurate  copy  of  an  original  bill  properly  issued,  but  no 
other  liability-  (Added  by  L,  1911,  ck  248,  in  effect  Sept,  1> 
19110 

$  Z05.  CarrleT  ottnnot  set  Tip  title  tn  Uintclfp 

No  title  to  goodis  or  right  to  their  posaessiouj  asserted  by  a  car- 
rier  for  his  own  benefit,  shall  excuse  him  from  liability  for  refus- 
ing to  deliver  the  goods  according  to  the  terms  of  a  hill  issued  for 
them,  unless  such  title  or  right  is  derived  directly  or  indirectly 
from  a  transfer  made  by  the  consignor  or  consignee  after  the  ship- 
ment, or  from  the  t^arrier^s  lien,  (Added  by  L.  191 X,  ch,  248,  in 
effect  Sept.  1,  1911.) 

§  ^Q6.  Interpleader  of  adverte  olMmaiita^ 

If  more  than  one  pf^rsnn  el  aims  the  title  or  possession  of  gooda, 

the  carrier  may  require  all  known  claimants  to  interplead,  either 

■  as  a  defense  to  an  action  brought  against  him  for  non*delivery 

of   the  goods,  or    as  an    ariirinal  suit,  whichever  is    appropriate* 

(Added  by  L.  1911,  ch.  248,  in  effect  Sept.  1,  1911.) 

§  207.  Carrier  Iias  reoAomable  time  to  determiiLe  -raliditj  of  elkiiMB* 

If  some  one  other  than  the  consignee  or  person  in  possession  of 
the  bill,  has  a  claim  to  the  title  or  possession  of  the  goods,  and 
the  carrier  ha;s  infonnatiori  nf  such  claim,  the  carrier  shall  be 
excused  from  liability  for  refusing  to  deliver  the  goods  either  to 
the  consignee  or  person  in  possession  of  the  bill,  or  to  the  adverse 
claimant,  until  the  carrier  ba^s  had  a  reasonable  time  to  ascertain 
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the  validity  of  the  advense  claim  or  to  bring  legal  p?oc-eedii3gs  to 
iXJmpel  all  daimanta  to  intearplead,  (Added  by  L.  1911,  cL,  248, 
in  effect  Sept.  1,  1911.) 

I  20B*  AdT«i?»e  title  la  ao  defeaie*  except  a 9   above  provided* 

Except  as  provided  io  the  two  preceding  sc^^tions  and  in  seo-^ 
tion  twelve,  no  right  or  title  of  a  third  person  unless  cmforced  by 
legfal  pruceas  shall  be  a  defense  to  an  action  brought  by  the  con- 
signee of  a  nonnegptiable  bill  or  by  the  holder  of  a  negotiable  bill 
ttgaimst  the  carrier  for  failure  to  deliver  the  goods  on  demand* 
(Added  by  L,  1911,  cb.  248,  in  effect  Sept.  1,  191L) 

S  209,  Itialiilltj  for  nonrecelpt  or  miideicTiption  of  eooda«  ' 

If  a  bill  of  lading  has  been  issued  by  a  carrier  or  on  his  behalf 
by  an  agent  or  employee  the  scope  of  whose  actnal  or  apparent 
authority  includes  the  issuing  of  bilU  of  lading,  the  carrier  shtall 
be  liable  to 

(a)  The  consignee  named  in  a  nojinegotiablc  bill,  or 

(b)  The  holder  of  a  negotiable  bill. 

Who  has  given  value  in  good  faith  relying  upon  the  descrip- 
tion therein  of  the  g*x>ds,  for  daniagt^  caused  by  the  nonrecxiipt 
by  the  earriej-  or  a  connecting  carrier  of  all  or  part  of  the  goods 
or  their  failuro  to  correspond  with  the  description  thereof  in  the 
bill  at  the  time  of  its  issue.  . 

If,  however,  the  ^i^ooda  are  describt^d  in  la  bill  merely  by  ^.state- 
ment of  marks  or  laMs  upon  them  or  upon  packages  containing 
them,  or  by  a  statement  that  the  goods  are  said  to  be  goods  of 
a  certain  kind  or  quantity,  or  in  a  certain  conditicn*  or  it  is  stated 
in  the  bill  tliat  packages  are  said  to  contain  gfMidg  of  a  certniu 
kind  or  quantity  or  in  a  certain  couditioji,  or  that  the  contents 
or  condition  of  the  contents  of  packagrjs  are  unknown,  or  words 
of  like  purport  are  eontBincd  in  the  hillj  riueh  i^tatnnonts,  if  true, 
shall  not  make  liable  tho  caiTier  issuing  the  bill,  lal though  the 
goods  arc  not  of  the  kind  or  qnautiry  or  in  the  condition  which 
the  marks  or  labels  ujwn  them  indicate,  or  of  the  kind  or  quim* 
tity  or  in  the  condition  they  were  ^aid  to  be  by  the  consignor. 
The  carrier  may,  ^Iso,  by  inserting  in  the  hill  the  word^  "ship- 
per's load  and  count"  or  other  words  nf  Hkt^  purport  indicate 
that  the  goods  w^ere  loaded  by  the  shipper  and -the  description  of 
them  made  by  him;  and  if  ■-uch  statement  he  tnie,  the  carrier 
shall  not  be  liiahle  for  damages  caused  by  the  improper  leading 
or  by  the  nonreceipt  or  by  the  misi^pfcriptinn  of  the  goods  de- 
,8erihc?d  in  the  bill.  (Added  by  L.  IDll,  ch.  348,  in  effect  Sept, 
1, 19110 
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$  210-  AttM^limeiit  or  Levy  iipom  eoods  f or  wliitih  a.  negotiable  bill 
bafl  lieen  la»ii«d. 

If  ^oods  are  delivered  to  a  carrier  by  the  owner  or  by  a  person 
TV  hose  act  in  conveying  tbe  title  to  them  to  a  purchaser  for  value 
in  good  faith  would  bind  the  owner  and  a  negotiable  bill  is  isiued 
for  them,  they  eainiot  thereafter,  while  in  the  possession  of  the 
carrier,  he  attached  by  gamislmient  or  otlicrwise,  or  be  levied  uix)n 
nnder  an  execution,  unless  the  bill  he  first  aurrrndered  to  tbe 
carrier  or  ita  negotiatiT>n  enjoined.  The  carrier  ^haH  in  no  such  ^ 
cage  be  compelled  to  deliver  the  at^tiiol  jios^^e.^sHn  of  the  jj^nds 
until  the  bill  i&  surrendered  to  bira  or  impounded  by  the  court* 
(Added  by  L.  1911,  ch.  248,  in  effect  Sept  1,  lUlL) 

I  211.  Creditor's  rentedies  to  reaeli.  ae^otlxble  billi* 

A  creditor  whose  debtor  is  tbe  owner  of  a  negotiable  bill  sball 
be  entitled  to  s-uch  aid  from  court^s  of  appropriate  jurisdiction 
by  injunction  and  otherwise  in  attaching  sueh  hill,  or  in  satisfy- 
ing tlic  claim  by  means  thereof  as  is  allowed  at  kw  or  in  equity 
in  regard  to  property  which  cannot  readily  be  attached  or  levied 
upon  by  ordinary  legal  process.  (Added  by  L,  1911,  ch<  248, 
in  effect  Sept.  1,  191L) 

S  Z12.  Negotiable  bill  mtiit  tt&te  cbar^es  for  wbloh  Uen  li  el  aimed* 

If  a  negotiable  hill  is  issued  the  carrier  shall  have  no  lien  oti 
the  goods  therein  mentiitntd,  except  for  charges  on  those  goods 
far  freight,  storage,  demurrage  and  temnnal  charges,  and  ex- 
penses neoe^ary  for  the  preservation  of  the  goods  or  incident  to 
their  transportation  subsequent  to  the  date  of  the  bill,  unless  the 
bill  expressly  enumerates  other  charges  for  which,  a  Hen  Ls  claimed- 
In  such  case  there  shall  also  be  a  lien  for  the  charges  ennmc rated 
so  far  as  they  are  allowed  by  law  and  the  contract  between  the 
oonsignor  and  the  carrier.  (Added  by  L.  191 1^  di,  248^  in  effect 
Sept  1,  191L) 

S  213.  Effect  of  »ale. 

After  goods  have  been  lawfully  t^old  to  satisfy  a  carrier's  lien, 
or  because  they  have  not  been  claimed,  or  because  they  are  perish- 
able or  bazardons,  the  oarrier  shall  not  thereafter  he  liable  for 
failure  to  deliver  the  goods  to  the  con^signee  or  owner  of  the 
goods,  or  to  a  holder  of  the  bill  given  for  the  goods  when  they 
were  shipped*  even  if  snrh  hill  l>e  negotiable*  (Added  by  L,  191 1, 
ch.  248,  in  effect  Sept.  1,  1011.) 
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I  214.  NesAtlftHon  of  negotiable  'bill*  hj  dellTeir. 

A  negotiable  bill  may  be  iiogoj  inted  by  delivf^ry  where,  by  the 
terms  of  the  bill,  tbe  earner  imdertuket^  to  deliver  the  goods  to  t.h© 
order  of  a  specified  person^  and  such  person  or  a  snlisequent  in- 
<l€ij«ee  of  tbe  bill  ha^  indorsed  it  iu  blank-  (Added  by  L,  1911^ 
cK  24S,  in  effect  Sept.  1,  1011.) 

^  215*  Negotiation  of  negotiable  bills  by  indorsement* 

A  iie!?otiaWo  bill  may  l>e  neg^Jtiiited  by  the  indor^meirt  of  tbo 
per^n  to  \vbct?e  order  the  goods  are  deliverable  by  the  tenor  of 
tho  bill-  Siidi  indorsement  may  be  in  blank  or  to  a  sj^xufied 
j>er^n!i.  If  indnr^ed  to  a  spec) tied  perti4:in,  it  may  be  negotiated 
agniii  by  the  iiidorseiiient  of  sueli  person  in  blank  or  to  another 
^peoitied  pei-^son.  SuljM'tpient  negotiation  may  be  made  in  like, 
mamier,     (Added  by  L,  1011,  eh.  248>  in  effect  Sept*  1,  l&ll.) 

I  216.  Transfer  of  biUi. 

\  liill  may  be  transferred  l>y  the  brdder  by  delirety,  accom- 
panied with  aJi  agreement,  express  or  implied^  to  transfer  the 
title  to  the  bill  or  to  tbe  goods  represented  tbei^eby. 

A  nonnegtjtiable  bill  cannot  be  negotiated,  and  the  indorsement 
of  6^1  ich  a  bill  gives  the  transferee  no  additional  right  (Added  by 
L,  1911,  eh,  348,  in  effect  Sept,  1,  1911.) 

$  21 7.  Wbo  may  negotiate  &  blU- 

A  negotiable  bill  may  he  negotiated  by  any  pemon  in  possession 
of  the  game,  ho\vever  such  prfrssession  may  have  been  acquired 
if  J  by  the  terms  of  the  billj  the  can-ier  undertakes  to  deliver  the 
goods  to  the  order  of  such  per^n,  or  if  at  the  time  of  negotia- 
tion the  bill  is  in  euch  form  that  it  may  be  negotiated  by  delivery. 
(Added  by  L.  1911,  eh.  248,  in  effect  Sept-  1,  1911.) 

i  21 S-  Rigbts  of  peTson  to  wboiti  n  bill  bas  been  nftgotlafted^ 

A  person  to  whom  a  negotiable  bill  haa  been  duly  negotiated  ac> 
quires  thereby: 

(a)  Such  title  to  the  gnods  as  the  person  negotiating  iho  bill 
to  him  had  or  had  ability  to  convey  to  a  purchaser  in  good  faith 
for  value,  and  Rim  F.iich  title  to  the  goods  as  the  c/)n&igne^  and 
cOTieignof  had  or  bad  power  to  convey  to*a  purchaser  in  good  faith 
for  value,  and 

(b)  The  direct  obligation  of  the  carrier  feo  hold  possession  of 
the  goods  for  him  HtTordiu^  to  the  terma  of  the  bill  ais  fully  as  if 
the  earrier  had  eontraeted  directly  with  him.  (Added  by  L-  1911, 
*'h,  248,  in  effect  Sept.  1.  1911.) 
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$  !?19i  Hight*  of  peridii  to  irltoiB  a  bpi  h«A  been  iramf erred* 

A  person  ta  whom  a  bill  has  been  transferred  but  not  negotiated 
acquires  tlji^reby  as  against  the  transferrer,  the  title  to  the  goods, 
subject  to  the  terms  of  anj  agreement  with  the  traiusferrer.  If 
the  bill  is  non negotiable,  such  person  also  acquires  the  right.^to 
notify  the  carrier  of  the  triansfer  to  him  of  such  hill,  and  thereby 
to  bectune  the  direct  obligee  of  whatever  obligations  the  carrier 
owed  to  the  transferrer  of  the  bill  immediately  before  the  notifi- 
cation. " 

Prior  to  the  notification  of  the  carrier  by  the  transferrer  or 
trani^ferce  of  a  nonnegotiable  bill,  the  titie  of  the  transferee  to 
the  goods  and  the  right  to  acquire  the  obligation  of  the  carrier  may 
be  defeated  by  garaiahment  or  by  attachment  or  execution  upon 
the  goods  by  a  creditor  of  the  transferrer,  or  by  a  notification 
to  the  carrier  by  the  transferrer  or  a  subsequent  purchaser  from  the 
transferrer  of  a  t^ubsequent  sale  of  the  goods  by  the  transferrer, 

A  carrier  has  not  received  notitication  within  the  meaning  of 
this  section  unless  an  ofiicer  or  agent  of  the  carrier,  the  aet\ial  or 
apparent  scope  of  whose  duties  includes  action  upon  such  a  notifi- 
cation, has  been  notified;  and  no  notification  etliall  be  effective  until 
the  officer  or  agent  to  whom  it  is  given  has  had  time  with  the  ex- 
ercise of  reasonable  diligence  to  communicate  with  the  agent  or 
agents  having  actual  possession  or  control  of  the  goods-  (Added 
hy  L.  1911,  ch.  248,  in  effect  Sept  1,  191 L) 

I  220«  Tramfer  of  tteeotlalile  liill  wltliout  tndortemeitt. 

Where  a  negotiable  bill  is  transferred  for  value  by  deliveryj  and 
the  indorsement  of  the  transferrer  is  essential  for  negotiation^  the 
transferee  acquires  a  right  against  the  transferrer  to  compel  him 
to  indorse  the  bill^  unless  a  contrary  intention  appears.  The  ne- 
^tiation  shall  take  effect  as  of  the  time  when  the  indorsement  is 
actually  made.  This  obligation  may  be  specifically  enforced. 
(Added  by  L,  1911,  ch,  248,  in  effect  Sept  1,  1911-) 

§  221.  IFttrrantlcfl  on  ■«!«  of  liUL 

A  person  who  negotiates  or  transfers  for  value  a  bill  by  indorse- 
ment  or  delivery,  including  one  who  assigns  for  value  a  claiin 
secured  hy  a  bill,  unless  a  contrary  intention  appears;  wSrrants; 

(a)  That  the  bill  is  genuine, 

(b)  That  he  has  a  legal  right  to  transfer  it, 

(c)  That  he  has  knowledge  of  no  fact  which  would  impair  the 
validity  or  worth  of  tie  bill,  and 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods,  and 
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that  the  goods  are  merchantable  or  .fit  for  a  particular  purpose 
whenever  such  warranties  would  have  been  ini plied,  if  the  contract 
of  the  part  IP*  bad  been  to  transfer  without  a  bill  the  goods  repre- 
sented thereby. 

In  the  case  of  an  assignment  of  a  claim  secured  by  a  hill,  Uio 
liability  of  the  assignor  shall  not  exceed  the  amouuf  of  the  claiiu, 
< Added  by  LL  1911,  ck  248,  in  effect  Sept,  1,  1911.) 

1  £22,  IiKdavser  not  a  sna^Antoi-,  * 

The  indorsement  of  a  bill  shall  not  make  the  indorser  liable  for 
any  failure  on  the  part  of  the  carrier  or  previous  indorsers  of  the 
bill  to  fulHll  their  respective  obligations,  (Added  by  L.  1911,  ch. 
248,  in  effect  Sept  1,  1911.) 

{[  223,  Ha  vrarranij  Implied  from  wceeptixi^  payment  of  a  debt, 

A  mortgagee  or  pledgee,  or  other  holder  of  a  hill  for  security  who 
in  *;ood  faith  demands  or  receives  pajinent  of  the  debt  for  which 
such  bill  is  security^  whether  from  a  party  to  a  draft  drawn  for 
iiuch  debt  or  from  any  other  person ^  shall  not  be  deemed  by  so 
doing  to  repn??ent  or  to  warrant  the  genuineness  of  such  hill  or 
the  qnantity  or  quality  of  the  goodi  therein  described,  (Added  by 
L,  lUll,  eh.  248,  in  effect  Sept-  1,  1911.) 

f  224,  Wben  negotlatlom  not  impaired  hj  fraud,  aeoldent,  mistake:. 
dTiresB  or  eonvervion,  ' 

The  validity  of  the  negotiation  of  a  hill  is  not  impaired  by  the 
fact  that  such  negotiation  was  a  breach  of  duty  on  the  part  of  the 
person  making  the  negotiation,  or  by  the  fact  that  the  owner  of  the 
bill  was  deprived  of  the  possession  of  the  same  by  fraud,  nccident, 
ndstake,  dunBs  or  conversion,  if  the  person  to  whom  the  hill  was 
negotiated;,  or  a  person  to  whom  the  bill  was  subsequently  negotiated, 
gave  value  therefor,  in  good  faith,  without  notice  of  the  hrearh  of 
duty,  or  fraudj  accident,  mistake,  duress  or  conversion,  (Added 
by  L-  1911,  ch,  248,  in  effect  Sept.  1,  1911,) 

£  225,  Sniifleqnent  negotiation. 

Where  a  person  lia^nngisold,  mortgaged,  or  pledged  gwxls  which 
are  in  a  carrier's  possession  and  for  which  a  negotiable  bill  ha-^  been 
Issued,  or  having  sold,  mortgaged,  or  pledged  the  nesrotiable  i)ill 
repre^^Jiting  such  goods,  continues  in  possession  of  the  iiegntiable 
bill,  the  subsequent  ncirotiatio!^  thereof  b>  that  person  under  auy 
sale,  pledge,  or  other  dispfisitinn  tliercof  to  any  person  rrccivirg  rbe 
j^ame  in  good  faith,  for  vahie  and  without  notice  df  the  previnua 
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flalfij  shall  have  the  same  effect  as  if  the  first  purchaser  of  the  goodn 
or  bill  had  expreaslj  authorized  the  subsequent  negotiatioii,  (Added 
by  L,  1911,  cL  34S,  in  effect  Sept.  1,  1911.) 

%  226.  Form  of  tlie  liUJ  Ai  indloatlAS  rtehta  of  bnjci'  and  uller*      ' 
Where  goods  are  shipped  by  the  consignor  in  accordance  witkb  » 

contract  or  order  for  their  purchase,  the  fonii  in  which  the  bill  m 
taken  by  the  consignor  shall  indicate  the  transfer  or  retention  of 
the  property  or  right  to  the  po:J3e3sion  of  the  goods  as  follows : 

(a)  Where  by  the  bill  the  goods  are  deliverable  to  the  buyer  or 
to  his  agent,  or  to  the  order  of  the  buyer  or  of  his  agent,  the  con- 
signor thereby  transfers  the  property  in  the  goods  to  the  buyer, 

(b)  Where  by  the  hill  the  goods  ares  deliverable  to  the  seller 
or  to  his  agentj  or  to  the  order  of  the  seller  or  of  his  agent,  the 
fieller  thereby  reserves  the  property  in  the  goods.  But  if,  except 
for  the  form  of  the  bill,  the  property  would  have  passed  to  the 
bnyer  on  shipment  of,  the  goods,  the  seller's  property  in  the  goods 
shall  be  deemed  to  be  only  for  the  purpose  of  securing  jx^rfonnancft 
by  the  buyer  of  his  obligations  under  the  contract. 

(c)  Where  by  the  bill  goods  are  deliverable  to  the  order  of  the 
buyer  or  of  his  agent,  but  possession  of  the  bill  is  retained  by  the 
seller  or  his  agent,  the  seller  thereby  reserves  a  right  to  the  posses- 
sion of  the  goodsj  as  against  the  buyer.         ^ 

(d)  Where  the  seller  draws  on  the  buyer  for  the  price  and 
tTmnsmits  tho  draft  and  bill  together  to  tlie  buyer  to  secure  aeoept- 
ance  or  payment  of  the  draft,  the  buyer  is  bound  to  return  the 
bill  if  he  does  not  honor  the  draft,  and  if  he  wrongfully  retains  the 
bill  he  acquires  no  added  right  thereby.  If,  however,  the  hill  pro- 
\^ides  that  tho  goods  are  deliverable  to  the  buyer,  or  to  the  order  of 
the  buyer,  or  is  indorsed  in  blank  or  to  the  buyer  by  the  con- 
signee named  therein,  one  who  purchases  in  good  faith,  for  value, 
the  hill  or  good^  from  the  bnyer,  shall  obtain  tlie  title  to  the  goods, 
although  the  draft  has  not  been  honored,   if  such   purchaser  hast 

,  received  delivery  of  the  hill  indorsed  by  the  eonsismee  named  therein, 
'  or  of  the  goods,^  without  notice  of  the  facts  making  the  transfer 
wrongful     (Added  by  L.  1911,  ch.  248,  in  effect  Sept.  1,  1911.) 

§  027,  Demand,  pf eientatlott  or  alglit  draft  mnit  1i«  paid,  liitt  #r af i 
on  more  Uian  three  days*  time  merely  aoi^epted  before  buyer 
Is  entitled  to  the  aoeompanytn^  bill. 

Where  the  seller  of  goods  draws  on  the  buyer  for  the  price  of  the 
goods  and  transmits  the  draft,  and  a  bill  of  lading  for  the  goods 
either  directly  'to  the  buyer  or  through  a  hank  or  other  agency. 
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Unless  ft  different  intention  en  the  part  of  the  seller  appears,  the 
buyirr  and  all  other  parties  interested  shall  be  ju^^titied  in  assuming: 

(a)  If  the  draft  is  bv  its  tenn^  ox  legal  effect  payable  on  de- 
mand or  presentation  or  at  sightj  or  not  more  than  tiree  days  there- 
after (whether  such  three  days  be  termed  days  of  grace  or  not)^ 
tbat  th(>  seller  intended  to  require  payment  of  the  draft  before  the 
buyer  should  be  entitled  to  receive  or  retain  the  bill. 

(b)  If  the  draft  is  by  its  terms  payable  on  time,  extending  be- 
jond  three  days  after  demand^  presentation  or  sight  ( whetlier  such 
three  days  be  termed  days  of  grace  or  not),  that  the  seller  intended 
to  require  acceptances  but  not  payment  of  the  draft  before  the 
buyer  should  be  entitled  to  receive  or  retain  the  bill. 

The  provisions  of  this  section  are  applicable  whether  by  the  terms 
of  the  bill  the  goods  arc  con^^igiied  to  the  seller^  or  to  his  order,  or 
to  the  buyer,  or  to  hia  order,  or  to  a  third  peraon,  or  to  his  order, 
(Added  by  L.  1911,  ch.  248,  in  effect  Sept-  1,  191 L) 

f  22B.  KeeotlAtloiL  defeats  Teiidor*fl  lien. 

Where  a  negotiable  bill  has  been  issued  for  goodsj  no  seller's  lien 
or  right  of  stoppage  in  transitu  shall  defeat  the  rights  of  any  pur- 
chaser for  value  in  good  faith  to  whom  such  bill  has  bt^en  negotiated, 
whether  such  negotiation  he  prior  or  subsequent  to  the  notification 
to  the  carrier  who  issued  such  hill  of  the  seller's  claim  to  a  lien  or 
right  of  stoppage  in  tiTansitu.  Nor  shall  the  carrier  be  obliged  to 
deliver  or  justified  in  delivering  the  gofjds  to  an  unpaid  seller  unless 
sueh  hiU  is  first  surrendered  for  cancellation.  (Added  by  L-  1911, 
f!h,  248,  in  effect  Sept  1,  1911.) 

S  3S29.  Wlien  rJ^btfe  &nd   remedle*  under  mort^aees  and  Ueni   »re 
not  limited. 

Except  a^  provided  in  section  two  hundreil  and  twenty-eight, 
nothing  in  this  article  shall  limit  the  rights  and  remedies  of  a  mort- 
gagee or  lien  holder  whose  mortgage  or  lien  on  good??  would  be  valid, 
apart  from  this  arttele,  as  against  one  who  for  value  and  in  good 
faith  purchased  from  tho  owner,  immcdiiiLcly  prior  to  the  time 
of  their  delivery  to  the  carrier,  the  gooJ:^  which  are  ^ubjejit  to  the 
mortgage  or  lien  and  obtained  possession  of  them,  (Added  by  L- 
1911,  ch.  248,  in  effect  Sept,  1,  1011/) 

%  230i^  Iisne  of  bill  for  goodi  not  received' 

Any  officer  J  agent,  or  servant  of  a  carrier,  who  with  intent  to  de- 
fraud issues  or  aids  in  issuing  a  bill  knowing  that  all  or  any  part 
of  the  goods  for  winch  such  bill  is  issued  have  not  been  received 
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by  such  carrier,  or  by  an  agent  of  sucb  carrior^  or  by  a  connecting 
carrier,  or  are  not  under  the  carrier  3  control  at  the  time  of  ^issuing 
such  bill,  shall  be  guilty  of  a  crime,  and  npon  conviction  shall  be 
punished  for  ewsh  offense  by  imprisonment  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  five  tbousaiid  dollarsj  or  by  both,  (Added 
by  L.  liJll,  ck  248,  in  effect  Sept.  1,  1911,) 

g  231*  Ifline  of  bill  contftinijig  falie  itatenient. 

Any  officer,  agent,  or  sen^ailt  of  a  carrier,  who  with  intent  t^ 
defraud  issues  or  aid^s  in  issuing  a  bill  for  goods  knowing  that  it 
contains  any  false  statement,  shall  be  guilty  of  a  crime,  and  upon 
conviction  shall  be  punished  for  each  offense  by  irapriionraent  not 
exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both.     (Added  by  L.  1911,  ch.  24S,  m  effect  Sept.  1,  1911.) 

9  232.  Iiaue  of  duplicate  bills  not  so  Aftrkjed. 

Any  officer,  agent,  or  servant  of  a  carrier,  who  with  intent  to  de- 
fraud issues  or  aids  in  issuing  a  duplicate  or  additional  negotiable 
bill  for  good^t  in  violation  of  the  provisions  of  *section  seven,  know- 
ing that  a  former  negptiable  bill  for  the  same  goods  or  any  part  of 
them  is  outstanding  and  uncanceled,  shall  he  guilty  of  a  crime, 
and  upon  conviction  shall  be  punished  for  each  offense  by  im- 
prisonment not  exceeding  five  years,  or  by  a  fine  not  exceeding 
five  Thousand  dollars,  or  by  botb-  (Added  by  L,  1911,  ch,  248,  in 
effect  Sept  1,  1911.) 

§  233ir  Heeotlatloii  of  bill  for  mortgai^ed^  goodi. 

Any  pei-aon  v^'bo  ships  goods  to  which  be  has  not  title,  ofupon  which 
tht*rt^  is  a  lien  or  njortgage,  and  who  takes  for  such  goods  a  negotiable 
bill  which  he  afterward  ncgotiatas  for  value  with  int^etit  to  deceive 
and  without  disclosino;  his  want  of  title  or  the  existence  of  the 
lien  DF  mortgage,  shall  be  guilty  of  a  crime,  and  upon  conviction 
shall  be  punished  for  each  offemse  by  imprison ment  n*ot  excee(]- 
ing  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  both*     (Added  by  L.  1911,  cL  248,  in  effect  Sept.  1,  191L) 

S  234.  Tfegatl^tioiL  of  lilll  wlien  g^ood*  are  not  in  carrier*!  po»ie»- 
sion* 

Any  person  who  with  intent  to  deceive  n<^otiat^  or  transfers 
for  value  a  bill  knowing  that  any  or  all  of  the  goods  which  by 
the  terms  of  such  bill  appear  to  have  bf^en  receiveti  for  transporta- 
tion by  the  carrier  which  mned  the  bill,  are  not  in  the  posaeesion 
or  control  of  such  carrier,  or  of  a  connecting  e:arrier,  without  dis- 

*  Sn  in  original. 
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closing  this  faet^  shall  be  guilty  of  a  crime,  and  iipcm  conviction 
«hiill  be  pun i abed  for  each  offence  bj  impri&onmeTit.not  exceed- 
ing five  jears,  or  by  a  fine  not  exceeding  iici?  thousand  dollars,  or 
by  both,     (Added  by  L,  1911,  ck  248,  in  effect  Sept.  1,  I91L) 

f  U5^  Indncing  ij^rrier  to  lasae  Mil  irlien  e^ood*  bftTe  not  been  re* 
eeiired* 

Any  person  who'  with  intent  to  defraud  seeures  the  issue  by  a 
earner  of  a  bill  knoAving  that  »a,t  the  time  of  such  i^ue,  any, or 
all  of  the  goods  described  in  such  bill  aa  received  fdr  tranaporta- 
tion  have  not  bct*n  received  by  such  carrier,  or  an  agent  of  such 
carrier  or  a  connecting  earrier,  or  are  not  under  the  carrier's  ctm- 
trol,  by  inducing  an  officer,  agent,  or  servant  of  tsueh  carrier 
fal&ely  to  believe  that  s^ucli  gutxls  have  lieeu  rei^eived  by  such  (nir- 
rierj  or  are  under  its  control,  shaJl  l>e  guilty  of  a  crime^  and  npon 
conviction  sJiall  bo  punished  for  each  ulfeiLse  by  imprisonment  not 
exceeding  five  years,  or  by  la  fine  not  excecHiiug  five  thousand  dol* 
lars,  or  both.  (Added  by  L.  1911,  ch.  248,  in  effect  Sept.  1, 
191L)  \ 

g  £36.  lisue  of  non-negotiable  MU  not  to  marked. 

Any  person  who  with  intent  to  defraud  assues  or  aids  in  tasning 
a  nonnegotiable  bill  without  the  worck  ^' not  negotiable"  pla<jed 
plaiuly  upon  the  face  thereof,  yhall  he  guilty  of  a  crime,  and  upon 
conviction  shall  \m  punii&hLKl  for  L^ach  offense  by  imprisonment 
not  exceeding  five  years,  or  by  a  tine  not  exceeding  five  thousand 
dollars,  or  by  both,  (Added  by  L.  1^11,  ch.  24S,  in  affect  Sept  1 
191L) 

§   M7p  Rnle  for  casci  not  proTided  for  in  thia  article^ 

In  laJiy  case  not  provided  for  in  thig  article,  the  rules  of  law  and 
equity  including  the  law  merchant,  and  in  particular  the  rules 
relating  to  the  law  of  principal  and  a,^rnt,  executors,^  aflminas- 
trators  and  trustees,  (and  to  the  effect  of  fraud,  misrepresentation, 
duress  or  aK?rcion,  aeeidL-nt,  niit^taks^,  bankniptiy,  or  other  in- 
validating cause,  iihall  gnveni.  (Added  bv  L.  UHl,  ch.  248,  in 
effeet  Sept.  1,  1011.) 

I  238,  InterpTctiitioiL  ahall  give  effect  to  purpose  of  uniforiuitr* 

This  article  shall  be  so  .interpreted  and  cniit^tmcd  ris  ti}  effectuate 
its  general  purpose  to  make  unifonn  the  law  of  tliHJse  states  which 
enact  it     (Added  by  L.  1011,  ch.  248,  in  effect  Sept.  1,  1011) 
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§  230,  Definition. 

(1)  In  this  article,  imless  the  context  or  subject-matter  other- 
wise requires — 

'^  Action  *'  includes  counterclaim,  selroff,  and  suit  in  equity* 

''  Bill  "  meaD3  bill  of  lading. 

*'  Consignee  '^  means  the  person  named  in  the  bill  as  the  perBOi^ 
to  whom  delivery  of  the  goods  is  to  be  made. 

"  Consignor  "  means  the  person  named  in  the  bill  as  the  peraan 
from  whom  the  good^  have  been  rec*eived  for  shipment. 

'*  Goods  "  means  merchandise  or  chattels  in  cofurae  of  transporta- 
tioDj  or  which  have  been  or  are  about  to  be  transported, 

*'  Holder ''  of  a  bill  means  a  person  who  has  both  actual  popaea- 
sion  of  3uch  bill  and  a  right  of  property  therein, 

"  Order  ^'  means  an  order  by  indorsement  on  the  bill-         '        ♦ 

*'  Owner  "  does  not  include  mortgagee  or  pledgee, 

"  Person  "  includes  a  corporation  or  partnership  or  two  or  more 
persons  having  a  joint  or  common  interest. 

To  *'  purchase  ^*  includes  to  take  as  mortgagee  and  to  take  as 
pledgee. 

"  Purchaser  ''  ineludee  mortgagee  and  pledgea    ' 

(2)  A  thing  is  done  "  in  good  faith,"  within  the  meaning  of 
this  article,  when  it  is  in  fact  done  honestly,  whether  it  be  done 
negligently  or  not  (Added  by  L.  1911,  cK  248,  in  effect  Sept, 
1,  1911.) 

§  840,  Article  does  sot  apply  to  oditins  biJlft. 

The  provisions  of  this  article  do  not  apply  to  bills  made  and 
delivereii  prior  to  the  taking  effect  thereof.  (Added  by  L  1911, 
ch.  248,  in  effect  Sept.  1,  1911.) 

§  241.  Xncondiatent  legiilatioii  Tep«&led. 

All  acts  or  parts  of  acts  inconsistent  with  this  article  are  hereby 
repealed,    (Added  by  L  1911,  ch.  248,  in  effect  Sept,  1,  1911.). 

ARTICLE  7a. 

(Article  added  by  L,  1920,  c!i.  934,  in  effect  April  15^  1921.)" 
Sectio!^  250.  Exemptian    of   exlitbits   at  international    exhibitions 
§  250.  Exemption  of  exhibits  at  international  ezMbitiona. 

No  process  of  attachment,  executionj  sequestration,  replenn, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upon  ar- 
ticlesj  goods,  wares^  merchandise  or  property  of  any  description 
while  the  same  is  en  route  to  or  from,  or  while  on  exhibition  or  de- 
posited by  exhibitors  at  ^ny  international  exhibition  held  nnder 
the  auspices  or  supervision  of  the  United  States,  with  in  any  city 
or  county  of  this  state,  nor  shall  such  property  be  subject  to  at- 
tachment, seiriire,  loA^y  or  sale,  for  any  cause  whatever,  in  the 
bands  of  the  anthoritifs  of  such  exhibition  or  otherwisei  (Added 
by  L.  1920,  oh.  ^U.  in  offet>t  April  15,  1921.) 
'Berivation?    Cbde  of  Gvil  procedure,  §  1404-a, 


\ 
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duplicate  bills  not  so  market! ...............................   232 

Inducing  carrier  to  Issue  when  gooda  have  not  been  received.  235 

non- negotiable  bill^  not  er^  marked.  . , ,   23fl 

iftw  apptieable  to  eases  not  provided  for  by  statute. , ,    236 

levy  upon  goods  for  which  negotiable  bill  has  bsen  issued. ..........  210 

liene,  vendor's  defeated  by  negotiation 223 

rights  of  lien  holders  .  ,  , , , ,  22;^ 

lost  or  destroyed  bills^  when  court  may  order  delivery , 202 

mortgages,   rights   and   remedies  of  mortgagees 229 

negotiable  bills,  creditor's  remeJies  to  'reach ,   211 

definition , .-r: lOl 

duplicates  muat  be  so  marked 103 

insertion  of  name  of  jit?raon  to  be  notitled ....,,...,,,,,.   105 

must  not  be  issued  in  aets ,    102 

must  be  cancelled  when  giiods  delivered. 200 

when  parts  of  goads  delivered 201 

must  state  ciiargea  for  which  lien  is  claimed , .  212 

negotiation  by  deUv*ry .,.,,.. ...,.,,  214 

by  indorsement ....,,,.,.........  215 

transfer  without  indorsement  ,  *   ...,.,,,,, , ..  210 

negotiation  of  bills,  by  delivery.  .  . . .. 214 

by  i  ndorsement  »  .  *  ^ , 213 

defeats  vendor's  lien  . .^ ...... . , . , , , 1^28 

for  goods  covered  by  mortgage  or  lien ...,.,. 233 

rights  of  persons  to  whom  a  bill  has  been  negotiated 218 

enbaequetit  negotiationt  effect  of *  *  * .   2^5 

when  not  impaired  by  fraud,  accident,  mlatake,  dureEB  or  con- 
version .  .  ,  .  .....,..,..,...,.... 217 

when  gouds  are  not  in  carriers  poaseaBion,  »,,.«*  ^ 234 
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wbo  may  negoti  ate  a  bill  »..,,,»...,,,.*..  *y  -*'■*-'*-'--'*'-*  *  ^^^ 
jion-iii^gotiable  bills^  detinitiOD  .  .   ...,.,.,,.,..,..,.....,,.,.,.,,.    191^ 

cannot  be  negotiated  .  *  ,.....»,,,,......».... 21ft 

BbaLl   be  bo   marked 194,  23ft 

payment,  by  draft  *  .  . 227 

penalty^  for  i^iaiiing  non  Degotiable  bill  not  no  marked *....*..  ^  236 

for  Inducing  carrier  to  iesue  bill  wlien  goods  Uave  not  been  re~ 

ceived  ,  .  .  ,  , .,..*...**.   23& 

for  negotiation  of  bill  wEien  gooda  are  not  in  carriers  poisesaion.  234 

for  negotiation  of  bill  for  mortgaged  gOQdfl. .  . , 23$ 

for  issuing  duplicatt?  hUla  not  so  marked ,.........,.,...,.,,..   2^ 

for  iaauing  \>i\i  coniaining  false  statement 231 

for  issuing  bill  for  gf>ods  not  received 2S{> 

repeal  of  inconsistent  legislation  .    , ,  . , 2il 

statute  does  not  apply  to  existing  bills. ._  ...  _ 24^ 

stoppage  in  transitu,  right  of  defeated  by  negotiation. ............   228^ 

transfer  of  bills  ... ,  . , 21ft 

»  rights  of  trSinaferee , 21fr 

of  negotiable  bill  without  indorBement l 220 

sale  of  billst  warranties  on 22t 

sale  of  goods  by  carrier,  effect  of. , . . .,.,..,,..,*.. 21S 

warranties^  on  sale  or  tranaf^^r  of  bill 2^1 

not  implied  from  accepting  payment  of  debt. .................  223 

when  governed  by  statute  .  . ^  ..*.... .  187 

BOAEUH  OF  TaAiiE; 

gifts    to ...., 1* 

when  adTersc  title  no  defenee  to  action  on  bill  of  lading,  * MB 

cannot  aet  up  title  as  excuse  for  non  delivery 20& 

effect  of  sale  of  goods  by. .... .....,...,....,...,. 213 

justification  of  in  delivering. ..,..,.-  198 

liability  for  delivery  without  ca^ieelling  bill  of  lading. .............  20O 

failure  to   msirk   duplicate  negotiable   biil« 193 

-     miadel  ivory ' 19^ 

issuing  negotiable  bills  in  sets : 192 

bills    for    goods    not    received 230 

bills  containing  false  statement. ................... . .  231 

duplicate  bills  not  my  marked 232 

may  rei|uire  adverse  elaimanta  of  goods  to  interplead 208 

obligation  of  to  deliver 197 

reasonable  time  to  determine  Talidity  of  adverse  claim  to  goods 207 

Cbmeteby  IxrtS; 

trusts!    for   care   of . . ' IS-a 

ChAVBERS  of  COUHfi^BCE: 

gifts  to    , .,.......,..,,.**.  14 

CKAkn ABi£  Uses: 

gifts  and  bequests  of  personal  property  for  charitaJble  purposes. .  . ,  ..  12 

d  isposition    of    i^urpbia , . 12 

certain   cliariUble   uses   authoriised 13 

truets  for  f^are  of  cemetery  lotfl^  etc,  ..,......,.,.....,.......*._.  13-* 

certain  gifts  for  charitable  uses  regulated ...,*.  U 

accumulations   of   income   for ,  , 
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sECnan 

gifts  and  bequ«et8  to,  for  (nlucational  arid  other  purpofiea. . .  ^  ^ . . . .  ^  .      13    ' 
aacumulatLon  of  income^  by,  for  eduoattonal  usm ., . .      141 

what  claima  or  deiSiaiida  may  be  trauaf erred ,,..  .i  ..,«..«.•»....*  *     41 

gif tii  and  beqiieiti  to  ,  , . a  <,...•....«».««•«•*«»«. .     13 

fl4.'cumulation  of  income  for  benefit  of .*....*•  i  *•■■■*■*/««  -      16 

CoitfiiOH  CaeeicrSl    See  Ftmtortj  Carriert. 


COT^OITION  : 

in  a^le  of  goods 


92 


CopiDiTiDSAL  Sales  :  ^ 

definitioiiB  .  .  .  *    ..........,,...,,....../ ,,«,,,.,  90 

of  railroad  equipment  and  rolling  atock * ....  ^ ..,_.,  61 

oonditiona  and  reaervationB  in  ^contractB  for  aak  of  goods  and  cbat^ 

tols , . , , «2 

wbere  contract  to  be  filed . ' ..»..,.......*....  63 

]  n  dor  Bern  en  t,  entry,  refiling  and  disch«.rg&  of  conditional  contraeta. . .  54 
discharge  of  lien  attachi>d  to  real  property  ,.,,........,,..»....*,.  W-a 

sale  of  property  riitaken  by  vendor,  .*.....,,..»,..,..,,....,,,.*-  65 

notice  of  aale  ... * , .  w  *  -  60 

d  i^poaitton  of  proceeds  » ,..*..».... *.,,...  ^  «.*... .  67 

CONSIDERATIOIf ; 

validity  of  certain  g^r^ments  made  without .,«..>.  'M 


OONTISGENT  TiTTESESTS; 

rules  regulating .-..,,...,,,.,,»... ♦.,*.♦..,,*,♦...  11 

OoK TRACTS  I  See  Condiiional  Sales. 

wbatj  to   be   in  writing . .  ,  , 31 

not  to  b^  performed  in  one  year ^  -.,...,.,..,,..... ,  31 

what  oral^  void  . ,  . ,  31 

collateral,  to  answer  for  debt,  default  or  miacarriage  of  another Zl 

in  conflideratjon  of   marriage 31 

assigning  or  conveying  trusta  . 31 

BUbaequent  or  new  promise  to  renew  a  debt  diacharged  in  bankruptcy  31 

to  bargain  and  sell,  when  void .....,,.. _  . ...  31 

lor  purchase  and  sale  or  transfer  of  United  Statea,  State,  Munidpal 

and  corporate  securities,  regulated  . 33 

CoMVETANCES :     8ee  Transfers. 

CosFOBATiO!V8:     See  Stock  Transfers, 

gifta  and  bequests  to  unincorporated  colleges  and  other  literary  nmm- 

corporated  institutions tO 

purchase  and  sale  of  aecuritiea  of,  regulated ..,,,.., 33 

CKEI>tTOBa  : 

trustees  of,  may  disaffirm  at^ts  in  fraud  of 19 

transfers  in  trust  for  traneferrort  void  a&  to 3i 

tranafers  and  cliarges  with  intent  to  defraud 35 

txanafer  of  goods  in  bulk,  when  void  a«  to 44 
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Cbcmatories  : 

g'llt^  to  .  .  .  ,..,.....  p  >.,., , *....,« * . ,      14 

Decedent  Estatesi:  ' 

transfers  and  mortgages  of  interest  itti  ta  be  in  tr|-tting  and  recorded     32 

of  **  mcome  of  peruonal  property  " * *  j 10 

of  term  *'  transfer  " ,,.... SO 

of  term  "  conditional  vendor  " , ,  &D 

of  term  "  conditional  vendee  "  *  -  ...**...*,.,,.,.,.,.,.,,.,.,,,,,  (SO 

Delivery  of  Gooets  Rold: 

duty  of  seller  to  deliver. .  . , ..*................,..  122 

an  J  pnymiant  are  concurrent  conditiona. . .  ^. ,...,... .  .  123 

ptace^  time  and  manner  of   _........ .,...,, ,  124 

of  wrong  quantity  .  . ....,...,»...  125 

in   installmenta  .   .   ,   .  ^ ,.,,....,.......  ^ 126 

to  carrier  on  behaif  of  buyer 127 

action  for  faUure  to  deliver. . .  * . .  148 

DESTttUCTioif;     See  Kiak  of  Loss. 

of  goods  Boid *..*,.,,,     83 

of  goods  contracted  to  be  sold , 89 

PiaAFFlBMAKCE* 

when  executors,  administrators,  receivers,  aasigitees  and  trustees  may 

maksj,  of  their  predecessor's  acts. .\ IB 

Documents  of  Title; 

definition  of , lOS 

negotiation  of,  by  delivery  . 109 

by  indorsement ; ..,, 110 

when  marked  ''  non-ncgotiable  " , ...........  i ...,  .  lUt 

transfer  of   non- negotiable ,  112 

transfer  of,  without  indorsement   ..............................  .^  110 

who  may  negotiate  .  . *.,.-, , 113 

rights  of  person  to  whom  negotiated ^ ...... .^ .. .  11* 

LgMa  of  person  to  whom  transferred 1 15 

warranties  on  sale  of   ........  ^ , , ,  Ud 

warrsintics  on  sale  of  ,    ....,,.,...,, ..,..,,.,,,,..,.  117 

liability  of  indoraer  of  . .,,...... .........  llli 

validity  of  negotiation  of , - lift 

attachment  or  levy  upon  goods  for  which  document  has  been  luned.  120 

creditor's  retnediea  to  reach ^,,  .... ...... ^ l£l 

Educational  Uses: 

gifts  and  bequests  of  x>^rBonal  property  for * 12 

certain  educational  uses  authorized  * . » ^.^mm* 13 

Exhibits  : 

at  international  exhibitions,  exemption . . . . « .  i. « >  •  •  • .  250 
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'  Btermm 

eerta^in  giftft  for  education&t  ineB  r&gulated ^  ..,....>*..  *     14 

Talidity  of  directions  for  accumuJatioD  of  inconie  for. . , * .  *  *     16 


ExA^jfiTiATiON  OF  Goods: 

right  of  buyer  la  examine  goodn. 


EjCKCtTTOBS :  ^ 

when  executors  may  diaaffirm  predecessor'*  acts. 
tranaferH  of  goods  in  bulk  by  .,..,..  ^  *.....>. . 


EXECUTOttT  INTERESTS  I 

riiJta  regarding  ereation  of 


I2a 

11» 
44 

II 


Factors: 

wheD  deemed  true  owner  of  merchandise  ai  to  persona  contracting 

with ,  43 

rights  of  persona  contracting   witli ..,.....,,.,..,.......,,.,  43 

righta  of  true  owner  .  . .  *  r .  .  ^ , . , * » . ,  4^ 

rights  of  eommon  carrier,  warehouseman,  etc. , . ,  43 

to  hinder^  delay  or  defraud  creditors , .  10 

fraudulent  intent,  a  queation  of  fact 37 

transfera  or  charges  without  ctjoli deration , $B 

void  ^  to  successors  of  creditors  and  purchasers. 30 

bona  fide  purchasers  protected , 40 

transfer  of  goods  in  bulk 44 

notice  of  liens  upon  merchandise  or  the  proceeds  thereof  to  secure 

loans  or  sdvaneefl 4S 


rules  regul  sting 


tl 


of  personal  property  for  charitable  purpose* ,,..... IS 

disposition  of  surplus  .  .  .   , ,...,. 12 

for  certain  educational  and  other  charitable  usee  authorized. 13 

is  trust  for  care  of  cemetery  lotSt  etc .................. . ► . .   IZ-m 

eertain  gifts  for  charitable,  educational  and  other  uses  regulated 14 

IjTCOME: 

of  personal  property,  defined ...,.,,.. ID 

of  trust   fund   not  alienable 15 

Incompetent: 

compromise  of  controversies  where  interest  aHeeted . . . . , *  24 

liability   or,   for  necessaries, 83 

rights   of   bona   fide , .  *  40 

compromise  of  controversies  where  interest  alTected 24 

Ibability  of,  for  necessaries 83 

transfers  and  charges!  with  fraudulent  intent 35 

fraudulent,  a  f|ueBtitTn  of  faet .  ^  37 

XHTBINATIOSAL  ExHIBinoNS:     Scc  Exhibit*.  Digitized  by  GoOgk 
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fiicmoK 

of  truBt  funds Zl 

Lenders  of  Moifirr  on  SAiAsiza: 

LlBBAElBB: 

gifla  to ,  _ _ _     U 

liEN  OF  SELLEEir 

on  goods  sold - ,...,.,. _  , ,  _  .  134 

when  right  of,  may  be  exemsed , , , 1S& 

after  part  delivery  .  , , , 13ft 

when  lost  ,  ,  ,    .».,..»..»,,....,*..*,.***,**»,.,.,,».,...,,.,,.  \St 

Lien  to  Sextuse  Loan  oh  AdvanoK: 

filing  and  posting  notice  ...***  - ,  ^  .....,.*,*  * «.,•,,*«.  ^ ,  ... .     4S 

LlTERAfiY    IkSTITUTIONS: 

certain  educfttioiml  and  charitable  usee  autborind 13* 

lien  upon  mercbandlafe  to  secure  loan w, . . *     4& 

MABBUlGB; 

agre^^menta  in  coniideration  of ,  to  bt  in  writing > . .  .  -     31 

Monet  LEf^PEBfl: 

lenders  of  money  on  Balariea  to  file  copies  ol  agTOeiDent 4£ 

MORTQAOES ; 

trajmfera  and  lAortgages  of  interests  in  deced^ii  estate  to  be  in 

writing  and  recorded 3£ 

MllBEtiMB;  ^ 

gifts   to 1* 

NECEflSAHtES : 

liability  of  infant  or  iDOompetent  for 83 

what  confititutea  .  .  ,   , 82 

Oral  AoseementB:     See  €tmtract9, 

PAVUEIfT  t 

duty  of  buysf  to  pay .,.,,,.. ISE 

delivery  and  payment  are  concurrent  cxinditiona 123 

definition  of  unpaid  B«Uer  .......* 133 

remedies  of  unpaid  seller ,  . . . .   134 

PEEFORMANCE: 

of  oral  agreememts,  effect  of   . . , ,.,.....,,,,,,,«,»« 31 

Perpetuities  : 

rule  against ,,,,., ....,.....,**.«..      11 

trusts  for  c^re  of  cemetery  lots,  excepted IS-n 

Pled€OBB:     See  Factors. 

POWEHS: 

power  to  bequeath  executed  by  general  provision  in  will.  *f^*J^^^Mr^^^ 
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sECtiqir 

of  sJienation^  rule  regutatiog  suspenaic^n  of II 

when  siupended  as  to  inoome  of  tnut  fiind.  < . » . « ,,>...     K 

PnCB: 

of  goods  sold,  aetion  for    ,.*.,,,. 144 

i 

tr&nifer  of  goods  in  bulk  b^   ^ , , .  * 44 

PimCHAaE:se:     See  Scales;  Trangfers. 

bona  fide,  protected  .  . - *,.■...•,.*     40 

Rajxboad&t     Bee  Conditionat  Saha, 

BCGEITEaB  ; 

may  diBaflftnn  pr^eceHe^rs'  acts,  when  ,   .i ,,  ^ .,,.,,,. 11 

tTAnafers  of  goods  in  bulk  bj  .   .....*..*.. , 44 

EVCOBOINO : 

tTanafera  and  mortgages  of  intereats   in  decedent  estates  to  be  in 

writing  atid  recorded  .  .  .   ,,........,...  ^ ,....,,..... 32 

BtUQIOUB  Ua£fi: 

gifts  and  bequeffta  of  personal  property  for «... 12 

Bbbcission  : 

ol  sale  by  seller.  ,  • . .  -  - 14i 

of  trusts  upon  consent  of  all  persona  interested 21 

HiBK  OF  LOBB:    See  DcstmcHtm.  4. 

of  goods  sold. - *  *  1^ 

Sai^a^bieSi 

loaning:  of  monej^  on  account  ol  ,,..,,,* ....,,..♦..,,,...,..     42 

Bklesi     8el  Cotiditional  8aUs;  Trangfcra;  SaUa  of  Oooda. 

of  securities  of  United  States,  State,  Municipal  or  other  corporations     33 
transfers  of  goods  in  bulk 44 

&AU;  OF  Goods  f 

abaolutep  contract  to  sell  or  a  sale  may  be. 82 

acceptance  of  goods: 

duty  of  buyer  to  accept 122 

wbat  constitutes , . ^  -- 12» 

does  not  bar  action  for  damages 130 

buyer  not  bound  to  return  unaccepted  goods 131 

liability  of  biiyer  for  failure  to  accept 132 

«ction: 

rigbts  may   be  enforced   by , . , , » . .  165 

for  price  of  goods  sold  .,.,,..,,... ....,, *...,...  144 

for  damages  for  no n- acceptance  of  goods ...,..,.  I4i 

tor  converting  or  detaining  gooda 1*^" 
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,  eEcnoff 

.    for  failure  to  deliver  goods , , , .,..,.  149 

BpeciAc  performance  ...    . ,  ^»    -  _  - ,......, -  149 

article  V  not  applicable  to  mortgagea 155 

not  applicable  to  existing  salea  or  contracts  to  s«ll.  -  ■ , , _  157 

does  not  repeal  uniform  wardhotifle  receipt  laws*....^. 157 

».       at   a  valuatic^n   *   .   ...*..* 92 

attachment  of  gooda  upon  wliich  n€^tiable  document  lioa  been  i^ued  12Q 

auction,  sale  by *    .  . » , * * . .  102 

by  one  not  the  owner , 104 

by  one  having  a  validahle  title 105 

by  aeller  in  poj^aesBion  of  goods  already  a[>ld ..............*..  lOCI 

rtgbta  of  creditors  of  aeller, 1Q7 

capacity   to   buy   and   sell ...*...*,.... .,»,.,,..,,.*,.  83 

conditional^  contract  to  at.41   may  be ....,.._........ « . . ,  _  S2 

creditors*  remedies  to  reach  negotiable  dacument^ .  121 

dafinitiDnB: 

*'  Action  " ise 

'*  Buyer"   . ..../. 15fi 

'*  Contract  to  sell  goods  " , _  82 

t                 '*  Defendant  " 150 

"  Deliverable  State  "  .  .  . , 150 

''Delivery" ,:.*, 15ft 

'*  Deviaible  contract  to  sell  or  sale  *' 15ft 

"  Document  of  title  to  goods  *'  -  p . , , 156 

"Fault'*  .   .   . .156 

"Fungible  goods" 15ft 

"Future  goods" , ^. . .  15ft 

*'  Goods  " 15ft 

**  Jn  good  faith  " 166 

"  Insolvent  " 156 

"Order" ,, 156 

"  Person  "  .  ,  < ./,,•, , , , . . 156 

-PlaintiiT" 156 

"Property"  .  .  .  , 156 

"  Purchaser  " , 150 

**  Purchases" 156 

'*  Quality  of  gocnis  " . . 150 

*                 "  Sale  " _  .  15Q 


"Sale  of  Goods" , 82 

'*  Seller''  .  .  . 150 

"  Specific  goods  " , , jgo 

"  Unpaid  aeller  " - 133 

delivery  of  goods: 

duty  of  seller  to  deliver ..,,,,,,,,,. , ..,,,,,  123 

and  payment  are  concurrent  conditioiu. , .  * ..!-,.,,  123 

place,  time  and  manner  of ,.,,......,,* , .  * . ,  124 

of  wrong  quantity  ♦  ♦  ....,,,,,. ....*,  hi , . , .  12* 

in  installments  .  .  .    , 12fl 

to  carrier  on  behalf  of  buyer  * . . ,**,,,.,,., .,,,,,  1£T 
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BEXTTtOZT 

destruction; 

of  gooda  sold  •  ,  ,,,,....,,.....  ^ ..«..«*  1  ^ * » <  ^ 

of  gooda  contracted  to  be  sold , , r .  SI) 

€9iimi nation  of  gooda: 

right  oi  buyer , \ 128 

exiflttng  goods,  sale  of , 86 

form  of  contract  »  .   . .  *  * * , .....,,,....  8* 

future  goods,  saie  of , 8ft 

liability  I 

of  infant  of  incompetent  for  neceaaaries- 83 

lieii  of  Belter » . . , 134 

when  right  of  may  be  exerciaed , .  ^ 135 

after  part  delivery  .  .  ..    *».*...,.*...*..*.....*;.*..*.,,..,  136 

when  lien  is  Inst  .   .  .... , ^, , 13T 

sale  of  goods  subject  to , , ,  rrT^ 143 

Mgotiable  documents  of  title  .   . .  , , , 108 

negotiation  bv  delivery  ,  ,  ,  ,....,,, - ..,  ^ ,,.,,,.... .  109 

by  indorsement .,....,»,...,,,,,,,.,,,....«*  110 

1              when  marked  ^*  not  ne^tiable  "  . Ill 

who   may  negotiate  ,   . ,....,. ,  113 

righta  of  person  to  whom  negotiated 114 

rights  of  person  to  whom  transterred* .........»»,..,...»..»,  1 15 

transfer  of  n on- negotiable  documents 112 

of  nc^tiable  docnmenta  without  indorsement. ....,., 116 

warranty  on  sale  of  document 117 

liability  of  indorser  of  document .......,..*  ^  -..>,.... ,  118 

validity  of  negotiation  ,  .  .   ,..',...... , J 19 

attachment  of  goods * , 120 

creditors'   remedies  to  reach  .   , 121 
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CONSOLIDATORS'  NOTES  TO  TEXT  OP 
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1,  S«ep  2.  Tlitg  am  end  men  t  proposed  restores  the  usage  of  the  Revised 
Statutes  which  confined  the  definition  of  this  section  to  the  matter  con- 
t&lned  in  the  llrat  eight  articlefi.  Observe  that  Art  9  of  this  chapter 
(Sec.  240»  new  Sec,  290)  contains  its  own  deflnitione,  slightly  at  variance 
with  that  In  Sec,  2,  Therefore  the  definition  of  Sec.  2  Is  not,  as  it  now 
stands,  correct. 

The  ''  nor  "  In  the  second  part  of  the  section  la  not  grammatlcaL 

2.  S«o.  15.  The  section  ihould  be  made  more  clearly  futuritlre  In 
operation,  as  was  originally  intended  by  the  revisers. 

3^  Sqq.  39«  The  amendmetit  of  this  section  conforms  to  the  revisers* 
intention,  which  failed  of  expression. 

4-  See.  42p  Tbe  authors  of  the  General  Laws  unfoi:tunately  changed 
the  Reviaed  Statutes.  By  their  transpositions  and  omissions  of  the  pro- 
visions  of  the  statutes,  future  estates  only  were  made  void  when  in  con- 
flict with  the  rule.  A  trust  estate,  in  the  case  of  an  executed  trust,  Is 
always  a  present  estate,  and  not  a  future  estate,  and  although  It  may  olTend 
against  the  spirit  of  the  rule  against  perpetuities  there  is  no  provision 
now  on  the  statute  books  avoiding  It  Subdivision  2  (old  1  R.  S.  723,  Sec, 
15)  controlled  It  formerly.  But  the  revisers  of  the  General  Laws,  In  their 
revision  of  tbe  statutes,  failed  to  incorporate  this  subdivision.  The  pro- 
fesBlon  has  been  anxiously  expecting  some  case  which  would  Involve  thia 
omission.  The  courts  would  possibly  rectify  it  by  a  violent  assumption, 
deciding  that  no  change  In  the  Revised  Statutes  was  Intended. 

[t  is  suggested  that  this  omission  might  be  corrected  by  restoring  the 
provisions  of  the  Revised  Statutes  and  inserting  the  following: 

Suspension  of  Poweb  of  Alienation. 

'*  1.  Every  future  estate  which  shall  suspend  the  absolute  power  of  alien- 
ation for  a  longer  period  than  is  prescribed  in  this  article  shall  be  void 
Jn  its  creation.  Such  power  of  alienation  Is  suspended,  when  there  are 
no  persona  In  being,  by  whom  an  absolute  fee  In  possession  can  be  con- 
veyed. 

"2.  The  absolute  power  of  alienation,  shall  not  be  snspended  by  any 
limitation  or  condltlMi  whatever,  for  a  longer  period  than  during  the  con- 
tinuance of  not  more  than  two  lives  In  being  at  the  creation  of  the  estate, 
except  in  the  single  case  mentioned  In  the  next  subdivision. 

"  3.  A  contingent  remainder  in  foe,  may  be  created  on  a  prior  remainder 
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In  fee,  to  take  effect  in  the  eyent  that  the  persons  to  wboni  the  firet  remain- 
der \a  limited,  shall  die  under  the  age  of  twenty-one  years,  or  upon  any 
ether  contingency!  by  which  the  estate  of  such  persona  may  be  determined 
before  they  attain  their  full  age. 

*'  4.  For  the  purposes  of  this  section,  a  minority  Is  deemed  a  part  of  a 
life,  and  not  an  absolute  term  equal  to  the  possible  duration  of  such 
minority/' 

5.  Sec.  42  The  ruJe  agalnat  rerpetultles,  expressed  in  this  aectloit  has 
been  lately  held,  since  L»  1903,  ch*  701,  to  have  no  further  application  to 
charitable  uses:  Allen  r,  Stevens,  161  N.  Y.  122;  Matter  of  Qriflen,  167 
N.  Y.  71,  81.  This  being  so,  it  should  be  so  plainly  stated  in  a  Btatnte 
consolidating  the  laws  relating  to  chart  tie:?.  At  common  law,  charitable, 
or  public,  uses  were  not  subject  to  the  rule  against  perpetuities,  except 
as  to  the  time  of  resting  In  possession,  which  could  not  be  postponed 
beyond  the  legal  limit  MorMen  on  Ferpetuitiea,  24i  295;  Challis  on  Real 
Property/,  157,  This  was  a  wise  exception  recognized  In  this  state,  and 
It  should  be  continued.  Rose  v.  Rose,  4  Abb.  Ct.  A  pp.  Dec.  103.  The 
phrase  "  except  as  to  the  time  of  vesting  in  possession  "  is  the  technical 
one  employed.  In  the  law  relating  to  charitable  uses,  to  express  that  such 
naes  must  Test  within  the  time  limit  prescribed  by  the  rule  against  per< 
petuttles. 

It  Is  suggested  that  t'his  exception  might  be  stated  by  inserting  the  fol^ 
towing: 

''  But  this  section  does  not  apply  to  the  uses  mentioned  in  secUona  one 
hundred  and  thlrt^n,  one  hundred  azid  fourteen  and  one  hundred  and 
fifteen  of  this  chapter,  except  as  to  the  time  of  vesting  In  possession.'* 

6.  Sects*  67t  lO*  107,  116,  These  sections  require  that  every  person 
In  being,  having  an  estate,  vested  or  contingent.  In  reversion  or  remainder, 
in  the  real  property  in  question,  shall  either  be  served  with  notice  or 
shall  execute  a  conveyance.  These, secUons  cannot,  in  the  minds  of  ex- 
perienced conveyancers,  be  safely  applied  in  the  large  class  of  cases  in 
which  the  remainder  goes  to  the  heirs  of  a  living  person.  In  such  a  case, 
the  heirs,  of  course,  are  not  ascertainable  at  the  time  when  the  proceed- 
ing Is  talten  and  may  Include  collateral  relatives  to  the  remotest  degree. 
It  seems,  that  in  such  cases  It  ahould  be  enough  to  regard  the  heirs  pre- 
Ettmptlve  as  representing  the  remainder.  In  many  cases  these  useftti 
sections  cannot  be  resorted  to  owing  to  the  Impossibility  of  bringing  in  all 
of  the  possible  heirs  of  a  living  person. 

The  sections  should  also  be  made  applicable  to  remainders  '*  which  opea 
io  let  in/'  even  though  net  classed  as  contingent  remainders, 

7.  See.  91,  The  language  of  the  Revised  Statutes  is  much  more  exact 
As  Sec.  91  now  stands.  It  contains  two  principal  errors;  Uses  and  trtiats 
were  sub  modo  abolished  by  1  R.  S.  727,  Sec.  45.  But  1  R.  S.  727,  Sec.  45. 
was  repealed  by  L.  1896,  Ch.  547,  Sec.  SOfr,  so  that  as  the  law  now  stands, 
there  is  no  plain  enactment  abrogating  the  old  law  of  uses  and  trusts,  as 
it  stood  before  1829.  It  seems  very  clear  that  uses  and  trusts,  except  as 
authorized  and  modified  by  our  present  article  on  Uses  and  Trusts,  should 
he  directly  abolished  by  a  plain  enactmjcnt,  present  in  point  of  time,  hnt 
futurltlve  In  action.  There  Is  no  need  to  refer  the  abolition  back  to  1829. 
T'ses  and  trusts,  between  1S2&  and  1S&6,  depend  on  the  Revised  Statutes, 
und  even  uses  executed  by  that  statute  are  abundantly  protected  without 
any  special  reference  In  the  present  "Real  Property  Law." 
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Tbe  language  of  the  Revised  Statutes,  concerning  eetatea  and  Interests 
In  lands,  regarded  as  "  legal  rigbta  cognizable  in  the  cou;ta  of  law/'  should 
also  he  restored.  The  present  language  of  the  s€ction  seems  to  impl^  & 
class  of  legal  rights  not  cognizahte  in  the  courts,  which  is  frnposaihle, 
under  the  established  maiim;  "ubi  jus  ibi  remedfum/'  Its  literal  effect 
te  also  to  abolish  equitable  rights  in  real  property. 

In  their  desire  not  to  recognize  cctirts  of  law;  as  contradicting  is  hed 
from  courts  of  equity,  the  late  revisers  Ignored  the  fact,  that  the  reform 
of  1846  waa  the  fusion,  and  not  the  abolition,  of  courts  of  law  and  courts 
of  equity,  and  tl\^t  in  this  state  a  legal  right  is  still  cognUable  in  a  court 
of  law  only.  Equitable  rights  over  real  property  are  still  recognized  and 
protected.  They  should  not  be  turned  Into  legal  rights  as  was  unintention- 
ally done  by  the  late  revisers  in  this  sactlon.  Equitable  rights  are  fixed 
and  protected  by  the  Constitution  of  the  State,  and  the  Legislature  is. 
powerless  to  turn  thetn  into  iegal  rights  without  an  amendment  to  the 
Constituiion.  The  language  of  the  HeTlsed  Statutes  is,  therefore,  still 
relevant  to  present  conditions  and  should  be  restored:  Gould  v.  Cayuga 
Couniy  Bank,  86  N.  Y.  75,  S3;  Peter  v.  Delapluine,  49  N.  Y,  362.  3T0^ 
Chiptnan  \.  Montgomery.  63  N.  Y.  221,  230;  Town  of  Mentz  V,  Cook,  108 
N.  Y.  504;  Corscadden  v,  Haswell,  S8  App.  Div.  158;  omert  v.  Brunell,  92 
App.  Div.  2S4. 

The  following  la  suggested  in  place  of  the  section  now  In  the  statute: 
"Uses  acid  trusts,  except  as  authorized  and  modified  in  this  article,  are 
abolished;  and  every  estate  and  interest  In  landSj  shall  be  deemed  a  legal 
right,  cognizable  as  such  In  the  courts  of  law^  except  when  otherwise  pro- 
vided in  this  chapter." 

8.  See.  2B.  After  1830  and  prior  to  1S93  It  la  well  known  that  the 
trustee  of  a  charitable  use  or  trust  tn  this  state  was  only  the  trustee  of  a. 
power  and  the  legal  title  passed  to  heirs  or  devisees,  subject  to  the  power 
which  overrode  the>|egal  estate.  The  reason  for  this  was,  that  char!tabla 
uses  were,  after  fo^ty-three  years  of  fierce  litigation,  held  to  be  within 
the  purview  of  the  article  of  the  Revised  Statutes  relating  to  uses  and 
trusts,  and  the  section  on  express  trusts  did  not  class  charitable  uses  aa 
express  trusts.  So  they  must,  where  tolerated,  he  classed  as  "  powers  la 
trust/' 

Now  that  charitable  uses  are  again  permitted  by  L.  1893,  Ch-  701,  r«- 
pea  ted  In  Sec.  113  of  this  act  (which  act,  the  courts  also  hold,  rellevea 
charitable  u^es  from  the  operation  of  our  rule  against  perpetuUiea,  except 
as  to  the  time  of  vesting  in  possession)  there  is  no  reason  why  charitable 
uses  and  ttusts,  when  to  be  performed  by  natural  persons,  should  not  be 
declared  to  be  express  trusts,  so  that  the  trustee  may  take  and  hold  the 
legal  title  to  real  property  wUhin  the  limlta  allowed  by  law. 

These  amendments  enable  the  courts  to  deal  with  the  trustees  of  char- 
itable uses  without  the  necessity  of  making  the  heirs  and  devisees  of 
the  donor,  or  a  person  holding  the  naked  title,  pailles  to  a  Judicial  pro^ 
ceeding  In   which  they  no  longer  have  any  interest 

The  reform  proposed  by  this  amendment  is  orderly,  hut  In  no  way  affects 
legal  or  equitable  rights  of  any  person,  and  there  need  be  no  hesitancy 
on  that  score  In  adopting  it. 

There  is  now  no  real  difference  between  the  tmstees  of  an  express  trust 
and  the  trustee  of  a  "'  power  In  trust,"  except  the  sometimes  inconvenient 
41116  In  respect  to  his  legal  title. 


Digitized  byVjOOQlC 


284  REAL  PROPERTY  LAW. 

< 

This  proiK>sed  subdlvisloii  would  obviate  this  inconvenience: 

"5.  To  execute  and  perform  such  charitable,  religious,  educational,  and 
benevolent  uses  and  trusts  as  are  authorized  by  law." 

9.  See.  08.  The  Code  of  Civil  Procedure  (Section  1391),  as  conceded, 
has  put  an  end  to  a  large  "  spendthrift  trust "  in  this  state.  See  King  v.  • 
Irving,  103  App.  DIv.  420;  8loane  v.  Tiffany,  103  App.  Div.  540.  The  effect 
of  section  1391  of  the  Oode  is  to  permit  certain  creditors  of  beneficiaries 
of  trusts  created  under  the  third  subdivision  of  Sec.  76  X)f  the  old  Real 
Property  Law,  to  have  execution  on  their  judgments.  So  important  a  re- 
form in  our  domestic  law  of  trusts  deserves  to  be  called  to  the  attention  of 
lawyers  and  laymen  reading  the  Statute  on  Uses  dnd  Trusts  and  such  a 
clause  might  be  added  to  this  section.  It  ought  not  to  be  left  obscurely 
contained  in  a  long  section  of  the  Code  of  Civil  Procedure. 
•  10.  See.  100.  Section  100  of  this  chapter  as  it  now  stands  misses  the 
entire  reform  of  the  Revised  Statutes.  The  intention  of  this  section  of  the 
Revised  Statutes  was  to  abolish  "  equitable  estates,"  which  in  the  develop- 
ment of  jurisprudence  had  come  to  resemble  legal  estates.  Thus  a  benefic- 
iary of  a  trust  might  have  an  equitable  fee  or  an  equitable  estate  tail.  If 
an  estate  tail,  it  might  be  barre<^  by  equitable  tenants  in  tall.  All  equitable 
estates  were  susceptible  of  the  same  limitations  as  legal  estates.  The  re- 
visers of  the  Revised  Statutes,  with  a  profound  knowledge  of  the  old  law» 
intended  to  abolish  this  anomaly  of  "equitable  estates"  of  trust  benefic- 
iaries. The  revisers  of  the  Real  Property  Law,  with  great  infelicity,  missed 
the  entire  point  of  this  reform.  As  it  now  stands  Sec.  100  is  incorrect, 
for  the  beneficiary  of  a  trust  never  does  take  a  legal  estate  or  interest, 
and  its  possible  effect  is  to  restore  the  old  law  relating  to  equitable  estates* 
if  it  is  construed  strictly.  The  language  of  the  Revised  Statutes  should, 
therefore,  be  restored. 

The  following  is  suggested  in  place  of  the  present  section: 
"  Sec.  100.    Tbustebs  of  Express  Tbust  to  Have  Whole  Estate. 

"Every  express  trust,  valid,  as  such,  in  its  creation,  except  as  herein 
otherwise  provided,  shall  vest  the  whole  estate  in  the  trustees  in  law  and 
equity,  subject  only  to  the  execution  of  the  trust  The  persons  for  whose 
benefit  the  trust  is  created,  shall  take  no  estate  or  interest  in  the  lands 
but  may  enforce  the  performance  of  the  trust  in  equity." 

The  final  "him"  should  be  "them"  as  it  was  in  the  original  section 
in  the  Revised  Statutes,  1  R.  S.,  729,  Sec.  61. 

11.  See.  103.  Section  83  of  the  "  old  "  Real  Property  Law  was  intended 
by  the  late  revisers  as  the  equivalent  of  1  R.  S.  730,  Sec  63.  They  so  state. 
The  old  section  63  prohibited  the  alienation  of  a  beneficiary's  interest  in 
any  trust  for  the  receipt  of  the  rents  and  profits  of  land,  thus  including 
the  third  and  fourth  express  trusts.  But  the  present  section  confines  it 
to  the  third  trust  purpose,  thus  allowing  the  transfer  of  accumulations  in 
a  way  not  permitted  by  the  Revised  Statutes.  It  is  true  that  the  benefic- 
iary of  the  fourth  trust  is  necessarily  an  infant,  but  if  the  interest  is  as- 
signable it  could  probably  be  reached  and  could  be  bequea^ed  by  the 
infant  after  he  reaches  the  age  of  eighteen.  This  result  was  probably 
overlooked.  In  any  event  the  Revised  Statutes  should  be  restored,  as  it 
is  more  consonant  with  the  scheme  of  the  article  on  Uses  aUd  Trusts. 

The  following  is  suggested  in  place  of  the  present  section. 

"What  Trust  Interested  May  be  Alienated.  No  person  bene^cially 
Interested  in  a  trust,  for  the  receipt  of  the  rents  and  profits  of  lands. 
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Gin  assign  or  In  aor  manner  dispose  of  such  interest;  but  the  Hi^bts 
and  interest  of  every  person  for  whose  benefit  a  trust  for  the  payment  of 
B  sum  la  grosa  is  created »  are  assignable." 

12-  Sec.  107<    See  note  to  Sec,  67. 

The  follow  tug  language  ta  suggested  for  iDsertlcm  In  Sec.  107  after  the 
trst  sentence: 

"But  if  the  remain dermeitf  upon  the  determination  of  the  trust  shall 
be  per^QDS  the  identity  of  whom  cannot  be  deflnitely  ascertained  untii 
the  trust  shall  have  determined,  the  court  may,  In  Its  discretion,  entertain 
the  application  upon  proof  of  service  of  notice  thereof  upon  all  persons 
who  shall  then  be  prefiumptlvely  entitled  to  the  remainder  or  some  Interest 
therein/* 

For  the  reasons  assigned  In  note  6  tbe  following  language  is  suggested 
for  insertion  at  the  close  of  Sec.  107: 

'-  and  against  all  remainderman  whose  Identity  eannot  be  definitely  as- 
certained until  the  trust  shall  have  determined," 

13>  Seo^  112.  The  following  suhdlvislons  are  suggested  for  insertion 
as  a  part  of  See.  112; 

"4.  The  surrogates*  courts  In  each  county  shall  have  the  same  powers 
us  the  Supreme  Court,  in  respect  of  the  resignation,  removal,  and  ap- 
pointment of  trustees,  where  the  trust  has  been,  or  shall  be,  created  hj 
last  will  and  testament 

"B.  Where  title  to  real  property  Is  vested  in  an  executor  or  adminis- 
trator as  such,  the  same  vests  In  his  successor  upon  the  Issuing  of  letters 
testamentary  or  of  administration  to  such  successor*" 

Aa  the  surrogate  now  has,  by  statute,  extensive  powers  over  testa- 
mentary trustees,  it  Is  highly  desirable  to  make  this  conformation  of  the 
Real  Properly  Law,  In  order  to  complete  the  analogy,  and,  therefore,  to 
declare  that  his  powers  are  co-extensIve  with  those  of  the  supreme  court 
In  the  respects  denoted.  If  this  addition  is  adopted  It  will  he  necessary 
to  add  to  Sec,  1S2  words  indicating  that  the  surrogate  may  not  appoint 
a  person  to  execute  a  power  in  trust  conferred  by  deed. 

It  has  been  suggested,  that  an  executor  or  administrator  acquiring  lands, 
for  example,  by  foreclosure  of  a  mortgage,  Is  not  the  trustee  of  an  expreaa 
trust  within  the  meaning  of  Sec,  112,  but  Is  trustee  of  an  Implied  trust 
which  will,  as  at  common  law,  descend  to  his  heirs,  or  pa^  to  his  devisees 
upon  his  death.  It  Is  well  that  this  question  should  be  settled  by  statute 
In  a  declaratory  form, 

14.  Sec.  113.  Section  93  of  the  "old"  Real  Property  Law  was  noth- 
ing but  a  paraphrase  of  L.  1893,  Ch-  70L  Instead  of  such  paraphrase  it 
would  seem  beat  to  re-enact  L,  1S93,  Ch.  701,  aa  amended  by  L.  1901,  Ch. 
291,  and  then  to  repeal  both  L,  IS93,  Ch.  701  and  L.  1901,  Ch.  291.  Other- 
wise we  have  two  statutes  on  the  statute  book,  both  relating  to  the  same 
thing  and  both  phrased  in  slightly  different  language.  By  this  course,  no 
change  whatsoever  will  be  made  in  the  substance  of  existing  law. 

15.  See.  114.  The  following  subdivision  is  suggested  for  insertion  at 
the  close  of  Sec.  114: 

"V.  Every  such  deed  of  settlement,  grant,  or  conveyance,  shall,  in 
order  to  entitle  it  to  the  benefits  of  this  section  of  this  act,  be  recorded  in 
the  county  or  counties  where  the  real  property  is  situated." 

It  seems  expedient  to  give  publicity  to  such  charitable  gifts  as  are 
inter  vivos.     It  conforms  to  the  requirements  of  L.  1904,  Ch.  692.    Con- 
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TeyaDces  not  recorded  ar^,  of  course,  vald  as  to  bona  fide  purcbasers  under 
a  deed  first  recorded.  (Section  241.  **old"  Real  Property  Law.)  But 
tliat  section  la  not  always  adequate  to  compel  recording  In  the  case  of  a 
vested  gift  or  grant  to  a  charitable  use^  where  the  donee  Is  In  posaesElon. 

16.  Sei3«  116p  For  (he  reason  assigned  in  note  £,  the  following  is  sug- 
gested foi*  insertion  between  the  words  "  as  th«  court  or  a  Justice  thereof 
prescribes"  and  "The  court  shall  appoint": 

"But  if  the  remainderman,  upon  the  determination  of  a  trust  shall  be 
persona  whose  identity  cannot  be  dcfliiltely  ascertained  until  the  trust  shall 
have  determined,  the  court  may  In  Its  discretion  entertain  the  application 
upon  proof  of  service  of  notice  thereof  upon  all  persons  who  shall  then  be 
presumptively  entitled  to  the  remainder  or  some  interest  therein/' 

17.  Se«.  130.  The  He  vised  Statutes  abolished  powers  as  then  existing 
(1  R.  a  732,  Sec,  73).  The  Real  Property  Law  repealed  1  R,  S,  732,  sec 
73.  There  was  then  no  law  abrogating  the  old  law  of  powers,  so  that  the 
language  of  former  Sec.  110  is  equivocal.  Section  110  should  not  he  re- 
enacted  in  the  language  of  the  Revised  Statutes,  so  as  to  cure  this  defect 
by  making  the  abolition  of  the  old  law  of  powers  irasltlve  and  express, 
Instead  of  by  Implication, 

18.  S«o.  173.  As  section  173  now  stands^  it  literally  requires  that  the 
consent  of  grantor  or  of  a  third  person  be  a  part  of  the  instrument  exe- 
cuting the  power.  Yet  conveyancers  commonly  are  of  the  opinion  that  a 
written  consent  contained  In  a  separate  instrument,  if  such  consent  is 
proved  or  acknowledged,  satisfies  the  statute..  There  are  no  reported  cases 
bearing  expressly  on  this  point  But  as  conveyancers  In  the  city  of  New 
York  customarily  adopt  the  view  denoted,  it  should  be  made  clear  by 
statute.  It  is  sometimes  extremely  Inconvenient  to  send  a  deed  in  exsr 
cution  of  a  power  to  Europe,  or  elsewhere,  in  order  to  have  this  consent 
of  third  persona  endorsed  thereon*  There  seems  to  be  no  good  reason  why 
the  consent  of  third  persons  to  the  execution  of  a  power  should  not  be 
contained  in  a  separate  instrument  in  writing,  if  such  instrument  is  duly 
proved  or  acknowledged.  The  other  course  now  prescribed  by  the  statute 
is  very  inconvenient  and  its  necessity  is  actually  ignored  in  practice  by 
many  conveyancers.  This  is  one  of  the  rare  cases  where  the  original 
provisions  of  the  Revised  Statutes  relating  to  real  property  seem  sus- 
ceptible of  Improvement 

19.  Sec.  182.  "For  the  reasons  assigned  la  note  14,  the  following  te 
suggested  for  insertion  at  the  close  of  Sec.  182; 

"  Excepting  that  no  surrogate  shall  have  authority,  power,  or  Juris- 
diction to  appoint,  or  designate,  a  person  tn  execute  a  power  In  trust, 
conferred  by  deed." 

20.  Sec-  231.    Subdivision  1  of  this  section  Is  new.    It  Is  the  remain- 
ing unrepealed  part  of  L.  1873,  Ch.  5S3.    Both  subdivisions  came  from  the  ; 
same  act  and  belong  In  the  same  section.  l 

21-  See.  240.    The  language  of  this  section  is  not  disturbed,  hut  the  ^ 
introduction    of    paragraphs    numbered    corresponds    with    the    Revised 
Statutes  and  makes  the  sense  clearer. 

22.  Sec.  271,  SnBd.  3.  "Or"'  changed  to  "of"  to  comply  with  pro- 
vision in  form  of  mortgage  contained  In  See.  273. 

23*  Bee*  271,  Smbd.  4.  The  words  "In  and  ''  omitted  to  comply  with 
provisions  In  form  of  mortgage  contained  In  Sec  273  from  which  quotas 
tlon  here  made  is  taken. 
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jlC  It  Is  ttight;  desirable  tbat  a  statutory  form   for  a  certificate  of 

Ajdmowledgment,  by  attorneys  io  fact  should  t^  prescribed,  Ina^mucb  as 
there  1b  conBlderable  difference  of  opinion  in  the  profession  aB  to  the 
requisites  of  such  certificate.  The  officer  taking  such  acknowledgment 
eaiiDot  be  expected  to  have  any  knowledge  of  the  principal  in  the  transac- 
tion. He  commonly  knows  only  the  attorney  In  fact  and  need  not  know 
the  prlncfpaL  Hence  It  should  be  sufficient  that  he  certify  the  Identity 
of  the  person  making  the  acknowledgment  as  attorney  In  fact  As  the 
attorney  Is  not  necessarily  described  Id  the  Instrunient  of  eonveyanc© 
acknow ledge d^  both  the  power  of  attorney  and  the  certificate  of  acknowl- 
edgment should  be  required  to  be  precise  In  their  ■  description  of  the 
ittorney  so  aa  to  distinguish  him  from   persons  bearing  almilar  names. 

The  following  form  la  EUggcated; 

"  Sec.  33  S.  Attorney  a  in  Fact  a  3^  Fobm*  of  Acknowleikiment.  Kvery 
Instrument  hereafter  executed  conferring  a  power  upon  any  person,  as 
agent  or  attorney  in  fact  for  another,  to  convey  or  mortgage  real  property 
in  this  state,  or  to  assign,  release  or  satisfy  any  lien  thereon,  shall  de- 
scribe such  agEut  or  attorney  in  fact,  stating  his  occupation,  if  any,  and 
\  also  his  residence  or  place  of  business,  ^ 

"The  certificate  of  acknowledgment  of  an  Instrument  executed  iJy  such 
agent  or  attorney  In  fact  shall  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled; 

State  of ) 

County  of  -- J. -..,  J"     ■  ^ 

On  this   ,.«,  day  of  in  the  year  ....,  before  me  personally 

came to  me  personally  known  to  be  the  person  described 

and  appointed  attorney  In  fact  in  and  be  a  certain  power  of  attorney 

executed  by bearing  date  the   ....   day  of  -.,,,,..  and 

recorded  In  the  office  of  the  register  (or  clerk)  of  the  County  of  ,, 

on  the  ....  day  of (or  to  be  recorded  in  the  office  of  the 

of  the  County  of  simultaneously  with  the  within  In- 

Btmment)  and  acknowledged  to  me  tliat  he  had  executed  the  within  (or 
foregoing)  Instrument  as  the  act  of  the  said 


Si^ature  and  office  of  officer 
taking  the  acknowledgment" 

25-  Sec,  290,  The  only  change  made  in  this  section  Is  to  separate  the 
sentences  into  numbered  paragraphs,  according  to  the  original  of  the 
section,  (1  R.  a  736,  Sec.  114;  1  R.  S.  762,  Sees.  3C,  37,  38.  39;  1.  R.  S. 
7G3,  Sec,  42-)  The  late  revisers  made  but  one  paragraph,  thus  obscuring 
the  separate  elements  of  the  various  definitions. 

26.  See.  299.  The  reference  to  sec.  2C2  In  the  amendment  by  I*.  1903^ 
Gh.  419,  was  incorrect  Section  261  waa  the  section  Intended.  This  is 
new  Sec,  312, 

2T-  See.  301.  This  section  of  the  old  Real  Property  Law  is  left  In 
the  language  In  which  the  various  amendments  to  U  1896,  Ch,  547,  have 
put  it,  except  that  the  indefinite  article  has  been  placed  before  the  titles 
ef  the  various  functionaries  mentioned*  so  as  to  make  plain  who  Is  tn^ 
tended.  In  subdivisions  1  and  2,  the  language  is  made  less  obscure  by  the 
proposed  amendments.  The  acts  amending  this  section  and  now  embodied - 
in  it  were  not  always  precisely  framed. 
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28.  See.  308.    The    ctiaDges    slmplf    conform    to    the    correct    ofQclal 

deBlgnations  at  Wasbin^on. 
1       29.  Sec,  311<    The    requirementa    of    authenti cation    "by    the    clerk, 

register,  recorder  or  protbonotary  of  the  county  in  which  the  officer  mak- 
ing the  original  certificate  resides  "  is  very  troublesome.  In  some  cases,  a 
notary  ia  a  state  officer.  In  MassacbuaettSt  for  example,  a  notary  is  quali- 
fied to  act  In  any  part  of  the  state^  Many,  who  have  their  offices  in  the 
county  of  Suffolk  (City  of  Boston),  reside  in  the  suburbs  Jn  adjoining 
counties,  but  they  always  procure  certificates  from  the  Suffolk  county 
clerk.  Under  this  section  as  it  stands,  these  certificates  are  not  gooi 
Even  In  cases  where  the  notary  resides  in  SufTolk,  the  certificate  usually 
does  not  state  that  fact  and  inquiry  is  necessary. 

This  section  should  not  be  re-enacted  without  some  slight  change, 
curing  Its  obvious  defects. 

The  authentication  should  be  sufficient  if  made  by  an  officer  of  the 
county  in  which  the  certificate  purports  to  be  made. 

Again,  as  the  law  now  stands  there  Is  no  provision  for  an  authentication 
of  an  acknowledgment  by  a  notary  in  the  District  of  Columbia,  Under 
Sec,  47,  of  the  General  Construction  Law,  the  District  is  regarded  as  a 
statCr  but  there  Js  no  secretary  of  such  state,  no  county  clerk,  and  no  court 
of  any  county  therein.  CertiQcates  by  the  clerk  of  the  supreme  court  of 
the  District  do  not  comply  with  the  law. 

Furthermore,  It  is  often  difficult  to  determine  where  a  certificate  of 
authentication  purports  to  be  made  by  a  clerk  of  a  court,  whether  the 
court  is,  or  Is  not,  a  court  of  a  county.  Formerly  the  law  only  required 
that  the  authenticating  officer  should  be  a  clerk  of  a  court  of  record  in  the 
proper  county-  For  example,  tn  Virginia,  the  county  courts  have  been 
recently  abolished.  In  some  cities  and  towns  there  are  corporation  or 
hustings  courts,  whose  clerks  perform  the  same  duties  as  formerly  were 
performed  by  the  clerks  of  the  county  courts.  Thus  in  practice  difficult 
questions  arise  under  this  section  as  it  now  stands. 

All  these  difficulties  can  be  remedied  by  aniending  subdivision  3  so  that 
it  shall  require  the  certificate  of  authentication  to  be  made  by  "the 
secretary  of  state  of  the  state,  or  the  clerk,  register,  recorder^  or  protbono- 
tary of  a  county  "  (in  the  state  or  in  the  Dominion  of  Canada,  as  the  case 
may  be),  "or  by  the  clerk  of  any  court  in  such  state  or  dominion  having 
by  law  a  sea!/'  The  proposed  changes  do  not  alter  the  law  in  any  material 
respects  and  add  to,  rather  than  detract  from,  the  security  of  owners  of 
real  property.    But  the  changes  do  place  the  section  in  a  practical  form. 

The  following  amendment  is  suggested: 

"  3.  Where  made  by  the  officer  of  a  state  of  the  United  States  or  of  the 
Dominion  of  Canada,  authorised  by  the  laws  thereof  to  take  the  acknowl- 
edgment or  proof  of  deeds  to  be  recorded  therein^  by  the  secretary  of 
etate  of  the  state,  or  by  the  clerk,  register,  recor<«T  or  protbonotary  of 
[thel  a  county,  city  or  parish  in  which  the  [officer  making  the  original 
certificate  resided,  when  the  certificate  was  made]  certi^cate  purports  to 
he  made,  or  by  the  clerk  of  any  court  [of  that  county,  city  or  parish]  in 
iiuch  state  or  dominion  having  by  law  a  seal,  ■'  All  acknowledgments  or 
proofs  of  deeds,  mortgages  or  other  instruments  relating  to  real  property 
heretofore  authenticated  by  any  of  the  officers  above  referred  to  are  con- 
firmed saving,  however,  the  rights  of  purchasers  in  good  faith  and  for  a 
valuable  consideration  whose  conveyance  shall  have  been  duly  recorded 
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T>€fcrrB  tbfs  act  shall  take  effect:  this  act  fihall  not  alCect  any  acUcn  er 
Ipgal  proceeding  now  pending." 
3D.    Former  Art.  9.    Descent  of  Real  Propert^i 

This  article  has  been  removed  Trom  the  Real  Property  Law  and  has 
been  placed  In  the  Decedent  Estate  Law,  The  same  treatment  has  heen 
made  of  the  etatute  of  distribution  fn  the  Code  of  Civil  Procedure  whlrh 
has  been  placed  in  the  Decedent  Estate  Law,  It  has  always  been  con- 
fusing to  have  the  statute  of  decedent  Jn  the  Real  Property  Law^  and  the 
statute  of  dlatrihutfon  in  the  Code  of  Civil  Procedure,  The  latter  does  not 
belong  In  the  Code  of  Civil  Procedure*  The  Statute*  like  much  of  the 
other  material  in  the  Code  of  Civil  Procedure.  Is  substantive  in  character 
H^nd  should  be  removed.  It  is  thought  that  the  placing  of  both  the  statute 
of  descent  and  the  statute  of  distrlbutton  in  the  Decedent  Estate  Law 
would  be  the  best  treatment  of  the  subject.' 

SI*  Art.  10.     Disohftree  of  Aacdent  Mortsa^eSii 

This  article  is  new.  It  contains  Epalastmig  verbis  the  substance  of 
U  1862,  Ch.  365,  as  amended  by  L.  1868,  Ch.  798^  L,  1873,  Ch.  551;  L.  1882» 
Ch.  100;  I*  188S,  Ch.  27S;  L.  1884,  Ch.  326;  L,  1898,  Ch.  174 ;  and  L.  1901, 
Ch*  287.  Something  must  he  done,  In  consoll«iating  the  statutes,  with  these 
acts  relating  to  mortgages  and  their  discharge,  and  they  properly  belong 
In  the  Real  Property  Law. 

The  courts  stricken  from  Subdivision  2  no  longer  exist 

32.  A^Ft*  11*     Quieting  Title  to  Real  Propertj^, 

This  article  is  made  np  of  the  provisions  of  chapter  503  of  the  Laws  of 
1890,  entitled  "An  act  to  quiet  the  title  to  real  property  in  certain  cases, 
conveyed  pursuant  to  judicial  decree,  which  decree  has  been  lost  or 
destroFed."  This  proceeding  has  never  found  Its  way  into  the  Code  of 
Civil  Procedure  and  shows  the  haphazard  manner  in  which  the  Code  of 
Civil  Procedure  has  been  made  up.  It  is  a  proceeding  quite  as  important 
as  other  proceedings  in  the  Code  relating  to  real  property  and  yet  it  is 
found  in  an  independent  statute.  The  fact  Is,  that  there  are  quite  as 
many  so-called  proceedings  out  of  the  Code  as  in.  The  proceedings  given 
In  this  article  finds  a  natural  place  in  the  Real  Property  Law. 

33,  See.  3dl>  This  matter  has  been  transferred  from  former  Bectioil 
1  to  its  appropriate  place  In  the  chapter  in  accordaJice  with  the  arranga' 
ment  of  matter  followed  in  the  consolidated  laws. 
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REAL  PROPERTY  LAW. 

<1*  19TO,  CHAP.  53,  BEING  CHAP.  W  OF  THE  CONSOLIPATE0  UWa 
IN  EFFECT  FEB.  17,  1909.)  \ 

AMncxB    1,  Short  title;  definitiong  (§§  1,  a), 

2.  Tenure  of  rml  property   {§%  10-18), 

3,  Creation  and  division  of  *^statefl  (§§  30-73)^  i 

4.  Uses  and  trusts  71^  90-117}. 

5.  Pciwera    (IS   130-182). 

6,  Dower  (§§  19O-307). 

7.  Landlord  and  tenftiii  (|^  220^232). 

8,  Convoy  a  rifei^  and    mortgages   (§^  2-H)-275). 

9,  Record iTinr  instrumt*nt«  affecting  real  property    (5g  2&(N435)4 
JO.  Discbargie  of  ancient  mortgagee  {^^  340-344). 

11.  Quieting  title  tu   pgaI   property    lg§   360^:^66  k 

13.  Registering  title  to  real  property   i%^  310-435), 
13.  Cwneterj'  liinda   (i§  450.  451), 

14.  Laws  repealed;   Lonfitructioni  wUeu  tu  lake  etect  (§S  460-492), 


■ARTICLE  1- 

SHORT  TITLE ;  DEFlNITIONa 

BfiCTnoH  1,  Short  title 
2*  Dofmitions, 

i   t.  ShvTt  titl«. 

This  chapter  shall  be  known  as  the  "  Real  Property  Law<*^ 
Denvfttloni    Real  Property  Law,  §   1   pL 

i  2,  DeAmltloni. 

The  terras  "  real  property  "  and  "  lands "  as  used  in  the  first 
eight  aTticies  of  this  chapter  are  coextensive  in  meaning  with 
lands,  tenements  and  hereditaments, 
D«r]Tntl<»at    Real  Property  Law,  H  1  pt, 
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lAETICUE  a.  * 

TIWURE  OF  REAL  PROPERTT. 
I 

10.  Oftpacitjf'  t«  hold  re»I  property. 

11,  Capacity  to  tratiafer  real  property-  ,  , 

13-  DepofilUon  of  refltdent  alien.     [Repealed,] 

la.  Wten  and  liow  alien   may  acquire  and  transfer  real  propertj. 
[Repealed.] 

14-  Effect  of  woman's  marri&ge  wHh  ab'en.     [Repealed*] 
15.  Title  through  alien.  / 
Itt.  Liabilitiea  of  alien  holdera  of  re&l  properfy^ 

17.  Heirs  of  patriotic  Indian, 

18.  Mines  in  Saint  Lawrenee  oounly^ 

§  m.  CTApaoitj  to  liold  iwftl  pj^yrtf. 

1.  A  <3itizen  of  the  United  States  is  capflble  of  bolding  raal 
property  within  this  state,  and  of  taking  the  same  by  descent,  de- 
yise  or  purchase. 

2.  Alien  friends  are  empowered  to  take,  hold^  transmit  and  <lia- 
pose  of  real  property  within  this  state  in  the  same  manner  as 
natiYe-bom  citizens  and  tbeir  heirs  and  devisees  take  in  the  same 
manner  as  citizens ;  provided,  however,  that  nothing  herein  con- 
tained shall  affect  the  rights  of  this  state  in  any  action  or  pro- 
ceeding for  escheat  instituted  before  May  nineteenth,  eighteen 
hundred  and  ninety-seven,  (Amended  by  L.  1913,  ch.  152,  in. 
eifect  Apr.  1,  1913.) 

DeHTAtltH:    Real  Property  Law,  f  2;  L,  ISdT,  ciL  69St  1  h  lacorporateC 
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S§  U'U        TENURE  OF  REAL  PROPERTY.  SW. 

$  11.   Gspmeitj  to  trmnmieT  r^ml  prapcrrty. 

A  person  other  than  a  minor,  an  idiot,  or  person  of  unaound 
xaindy  seized  of  or  entitled  to  an  estate  or  interest  in  real  property, 

may  transfer  such  eslate  or  intereeW 
Bfsrirfttiont     Real  Property  Law,  §  3, 

i   12*  H^pdiitiott  of  3re»id«&t  ftlleM. 

[Repealed  by  L.  1913,  ck  152,  in  effect  'Apr.  1,  1913.J 

i  13,  Wlien  Azul  bow  &U«i&  ia»7  &eqnlT0  Kad  trmaif  er  T^^  property* 

[^©pealed  by  L.  1913,  ch.  152,  in  effect  Apr,  1,  19130 

^   14p  E^e«t  of  won«tt*ft  mftrrlftc*  with  «I1ab. 

{Repealed  bj  I*  1913,  ch.  152,  in  effect  Apr*  1, 1913*| 
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§   15,  Title  tbrfiiiKb  alien. 

Th(?  right,  title  or  interest  in  or  to  real  property  in  this  state  aow 
held  or  hereafter  acquired  by  any  persoti  entitled  to  hold  the  same 
eaunot  be  questioned  or  impeached  by  reason  of  the  alienage  of  any 
person  through  whom  such  title  may  have  been  derived.  Nothing 
in  this  section  affects  or  impairs  the  right  of  any  heir,  devisee, 
mortgagee  J  or  creditor  by  judgment  or  otherwise- 
Derivation  i    Keal  Property  Law,  |  7, 

I  16.  Ida1imti«B  of  alien  liolderi  of  reml  prop^rtj. 

Every  alien  holding  real  property  in  this  state  is  subject  ta 
duties,  assessments,  taxes  and  burdens  as  if  he  were  a  citizen  of  the 
state. 
Deri TAt lout    E^  Property  Law,  |  8.  . 

§   17,  Heirs  of  patriotic  ludlaiL, 

The  heirs  of  an  Indian  to  whom  real  property  was  granted  for 
military  services  rendered  during  the  vfar  of  the  Revolution  may 
take  and  hold  such  peal  property  by  descent  as  if  they  were  citizens 
of  the  state  at  the  time  of  the  death  of  their  ancestors,  A  convey- 
ance of  ^uch  real  property  to  a  citizen  of  this  state,  executed  by 
such  Indian  or  his  heirs  after  March  seventh,  eighteen  hundred  and 
nine,  is  valid,  if  executed  with  the  approval  of  the  surveyor-general 
or  state  engineer  and  surveyor  indorsed  thereupon. 

DerlT'QtloDt     Real  Property  Law,  §  9, 

f   18.  BCines  in  Saint  Lawreii^«  county. 

The  proprietors  of  any  mines  or  veins  of  lead  or  copper  in  the 
county  of  Saint  Lawrence,  may  demise,  lease,  or  rent  the  same  for 
a  period  not  to  exceed  twenty-one  years  from  the  date  of  any  such 
lease,  to  any  foreign  individual  or  company,  and  such  lessee  may 
take,  hold,  work,  use  or  convey  the  same  durinir  the  said  term^  in 
the  same  manner  and  subject  to  the  same  liabilities  as  if  such  lessee 
were  a  natural  bom  citizen, 

OerlTAtioai    L,  1965  tih.  17^  {  L 
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ARTICLE  3. 
CREATION  AND  DIVBION  OF  ESTATia 

^CfTOK  30.  Enumeration  of  estates. 

31-  Estates  in  fee  simple  and  fee  simple  absolute. 

32.  Estates  tail  abolished;  remaintlera  thereon.  f 

33,  Freehold;  chattels  real;  chattel  intercsta. 

34<  When  estate  for  life  of  third  person  is  freehald;   wbea 

chattel  real 

35.  Estates  in  possession  and  expectancy. 

30,  Enumeration  of  estates  in  eitpectanqj, 

37.  Definition  of  futurn  estates* 

38.  Definition  of  remainder.  ,^ 

39.  Definition  of  reversion.  '^ 

40.  When  future  estates  are  vested;  when  contingent: 

41.  Power  of  appointment  not  to  prevent  vestiog. 

42.  Suspension  of  power  of  alienation. 

43.  Limitation  of  successive  estates  for  life, 

44.  Remainders  on  estates  for  life  of  third  peraoiL 

45.  When  remainder  to  take  effect  if  estate  be  for  lives  of  mors 

than  two  persons, 

46.  Contingent  remainder  on  term  of  years, 

47.  Estate  for  life  as  remainder  on  term  of  ^earg. 

46.  Meaning  of  heirs  and  issue  in  certain  remainden, 

49*  Limitations  of  chattels  real. 

50.  Ci^eation  of  future  and  contingent  estates. 

6L  Future  estates  in  the  alternative. 

62,  Future  estate  valid  though  contingency  improbable, 

63.  Conditional  limitations. 

54.  When  heirs  of  life  tenant  take  as  purchasers. 

55.  When    remainder    not    limited    on    con ti agency   defeating 

precedent  estatfe  takes  eifect 

56.  Posthumous  children, 

57.  When  expectant  estates  are  defeated. 

58.  Effect  on  valid  remain<lers  of  dctermiiiAtiou  of  ^precedent 

estate  before  contingency. 
69,  Qualities  of  expectant  estat^^ 
60.  Disposition  of  rents  and  profits.^ 
61  p  Accumulations. 

62,  Anticipation  of  directed  accumulation. 

63,  Undisposed  profits* 

64,  When  expectant  estates  arc  deemed  created. 

65,  EstatcEi  in  sev4:Talty»  joint  tenancy  and  in  common. 

66,  When  estate  in  common;  when  in  joint  tenancy.^ 
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Section  67,  Sale,  moTtg&E^  or  tease  in  oertahi  caBes  of  real  property  held  by 
tenant  for  life» 

68.  AppJicatioti,  liow  made, 

69.  Sale,  mortKB^i^e  or  leaive.  How  made. 

70.  Effect  of  instruments  upon  saloj  mortganfe  or  lease... 
71-  DiapoF^ition  of  procoods  of  sale, 

7S.  Keloa^e  of  rpnt«  reserved  by  leasesi  in  perpetuity* 
73.  Oomproniise  of  controversies  arisinif  between  elaimants  to  prop- 
erty  or  estates  where  tho  intereHta  of  infants,  ineompeient» 
or  persona  unknown  <ir  not  in  being  are  or  may  be  affected.. 

I  30.  Euninef  atlcm  of  estates. 

Estates  id  real  property  are  divided  into  estates  of  inheritance, 
estates  for  life,  estates  for  jearSj  estates  at  will,  and  hy  sufferance* 
DerlvmcioBt    Real  Property  Law,  |  20, 

I  31.  EitAt«s  ia  f«e  simple  wmd  fee  simple  ft%tolBtew 

An  estate  of  inheritance  continues  to  be  termed  a  fee  simple,  or 
fee,  and  when  not  defeasible  or  conditional,  a  fee  simple  absolute, 
or  an  absolute  fee. 
D«rlrftttoiic     Real  Property  Law,  S  2L 

f  32.  Eat«t«a  tall  »lHiliBlLe4{  Temalsdera  ikereon. 

Estates  tail  have  been  abolished;  and  every  estate  wbicli  would 
he  adjudged  a  fee  tail,  according  to  the  law  of  this  state,  as  it 
existed  before  the  twelfth  day  of  July,  seventeen  hundred  and 
eighty-two,  shall  be  deemed  a  fee  simple ;  and  if  no  valid  remainder 
be  limited  thereon,  a  fee  simple  absolute.  Whe^e  a  remainder  in 
fee  shall  be  limited  on  any  estate  which  would  be  a  fee  tail,  accord* 
ing  to  the  law  of  this  state,  as  it  existed  previous  to  such  date,  such 
remainder  shall  be  valid,  as  a  contingent  limitation  on  a  fee,  and 
shall  vest  in  possession  on  the  death  of  the  first  taker,  without  iasoo 
living  at  the  time  of  such  death- 

Derlvmtlont     Real  Property  Law,   |  22. 

§  33.  Freelioldt  ohattela  veal)  eKattel  Interest*. 

Estates  of  inheritance  and  for  life  shall  continue  to  be  termed 
estates  of  freehold ;  estates  for  years  are  chattels  real ;  and  estates 
at  will  or  by  sufferance  continue  to  be  chattel  interests,  but  not 
liable  as  such  to  sale  on  execution. 

Deri  nation  •     Real  Property  Law,  3   23. 

§  34.  Wlien    eat«te    for    life    af    iklrd    person    im    freebaldf    whes 
cliattel  real. 

An  estate  for  the  life  of  a  third  permUj  wbnther  limited  to  heirs 

or  otherwise,  shall  be  deemed  a  freehold  only  during  the  life  of  the 

grantee  or  devisee;  after  his  death  it  shall  be  deemed  a  chattel  reaL 

DvFlratfofii    Real  Property  Law,  fi  24. 
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I  S5.  £vtat«s  itt  poc«e«tion  And  vwpmetmMcj* 

EbtateSj  aa  respects  the  time  of  their  enjoyment^  are  dinded  into 
estates  ib  possession,  and  estates  in  expectancy.  An  estate  which 
entitles  the  owner  to  immediate  possession  of  the  property,  is  an 
estate  in  possession.  An  estate,  in  which  the  right  of  possession 
is  postponed  to  a  future  time,  is  an  estate  in  expectancy. 

DerlTntlom     Real  Property  Law,  §25* 

I  S6<  £iimi«ratto«  of  eit«t«i  In  expe«t«no7. 

All  expectant  estates,  except  such  as  are  enumerated  and  defined 
in  this  article,  have  been  abolished.  Estates  in  expectancy  are 
divided  into, 

1.  Future  estates ;  and 

2,  Reversions- 

DertTAtlont     Real  Prop*tty  Law,   f  20, 

i  37.  Dvflnltton  «f  f«tiiT«  esiat«i+ 

A  future  estate  is  an  estate  limited  to  cornmenoe  in  possession  at 
a  future  day,  either  without  the  intervention  of  a  precedent  estate, 
or  on  the  determination,  by  lapse  of  time  or  otherwise,  of  a  prece- 
dent estate  created  at  the  same  time, 
DeriTmtloni    R^l  Property  Law,  fi  27,  ^  * 

Where  a  future  estate  is  dependent  on  a  precedent  estate,  it  may 
be  termed  a  remainder,  and  may  be  created  and  transferred  by  that 
name. 

DevlT&tioBi    Real  Pn)p«rty  Law,  |  28. 

I  89.  1]«amitloa  of  TBTflralon* 

A  reversion  is  the  residue  of  an  estate  left  in  the  grantor  or  his 
heirs,  or  in  the  heirs  of  a  testatqr,  commencing  in  possession  on  the 
determination  of  one  or  more  particular  estates  granted  or  devised. 

D«rlT»Uo]«i     Real  Property  Law,  §  29. 

I  40^  WlL«m  fiituTe  eitat^Ji  «x«  veit«di  whvn  cumtliks^At*         ^ 

A  future  estate  is  either  vested  or  contingent.  It  is  vested, 
when  there  is  a  person  in  being,  who  would  have  an  immediate 
right  to  the  possession  of  the  property^  on  the  determination  of  all 
the  intermediate  or  precedent  estates.  It  is  contingent  while  the 
person  to  whom  or  the  event  on  vchich  it  is  limited  to  ialce  effect 
remains  uncertain. 

DerlT^iloBi     R^[    Property   Law,    §    30. 
§  41*  Pmnrr  of  sppoiiitaaeiit  not  to  prevnmt  Tftsttns. 

The  existence  of  an  iinexeeuted  power  of  appointment  does  not 
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prevent  the  vesting  of  a  future  estate,  limited  in  default  of  the 
exeeution  of  the  power, 
DerlT^tlom     Real  Property  Law^  f  31.  ^ 

§  42.  SiupeDfllon.  of  power  of  olienJitioii. 

The  absolute  power  of  alienation  is  suspended,  when  there  are  no 
persons  in  heing  hy  whom  an  absolute  fee  in  possession  can  be 
conveyed.  Every  future  estate  shall  be  void  in  its  ereation,  which 
shall  suspend  the  absolute  power  of  alieuatioOj  by  any  limitation  or 
condition  whatever,  for  a  longer  period  than  during  the  continuance 
of  not  more  than  two  lives  in  being  at  the  creation  of  the  estate; 
except  that  a  contingent  remainder  in  fee  may  be  created  on  a  prior 
remainder  in  fee,  to  take  effect  in  the  event  that  the  persons  to 
whom  the  first  remainder  is  limited,  die  under  the  age  of  twenty- 
one  yeara,  or  on  any  other  contingency  by  wliich  the  estate  of  such 
persons  may  be  detennined  before  they  attain  full  a^<  For  the 
purposes  of  this  section,  a  minority  is  deemed  a  part  of  a  life,  and 
*  not  an  absolute  term  equal  to  the  possible  c|uration  of  such  mlnoiity. 
Dcrt-lTKtloiii    Real  Property  Law,  |  32. 

S  43.  Ujnitation  of  anceeiHTe  estates  for  life. 

Successive  estates  for  life  shall  not  be  limited,  except  to  peraoDS 
in  being  at  the  creation  thereof;  and  where  a  remainder  shall  be 
limited  on  more  than  two  successive  estates  for  life,  all  the  life 
estates  subsequent  to  those  of  the  two  persons  first  entitled  thereto 
shall  b©  void,  and  on  the  death  of  those  persons,  the  remainder 
shall  take  effect^  in  the  same  manner  as  if  no  other  Ufa  eatatea  had 
been  created, 

Berlvatlont    Beat  Property  Law,  f  33. 
S  44.  Rftmaladers  on  estates  for  life  of  tliird  pei^os. 

A  remainder  shall  not  be  created  on  an  estate  for  the  life  of 
anv  other  person  than  the  grantee  or  devisee  of  such  estate,  unless 
such  remainder  be  in  fee;  nor  shall  a  remainder  be  created  on  such 
an  estate  in  a  term  of  years,  unless  it  be  for  the  whole  residue  of 
such  term. 
Derivation  I    Real  Property  Law,  §  34,  ^ 

§  45.  W^em    remainder    to    take    effeet   if   estato    bo   for   Ilvvs  «ff 
more  tlian  tiro  peraonA, 

When  a  remainder  is  created  on  any  such  life  estate,  and  more 
than  two  persons  are  nained  as  the  persons  during  whose  lives  the 
life  estate  shall  continue^  the  remainder  shall  take  effect  on  the 
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death  of  the  two  persons  first  named^  as  if  no  other  lives  had  been 

introduced- 

^  OerlTKCtoni    Real  Property  Law,  g  35, 

< 

A  contingent  remainder  shall  not  he  created  on  a  terra  of  years, 
unless  the  nature  of  the  contingency  on  which  it  is  limited  be  such 
that  the  remainder  must  vest  in  interest,  during  the  continuance  of 
not  more  than  two  lives  in  being  at  the  creation  of  such  remainder, 
or  on  the  termination  thereof.  *  * 

Derivation  I     Real    Property  Law,   §    3fl, 
i  47.  Ectftte  f a«  life  as  remaiitder  on  term  of  j^mrm* 

Xo  estate  for  life  shall  be  limited  as  a  remainder  on  a  tenn  of 
years,  except  to  a  peraon  in  being  at  the  creation  of  sudh  estate. 
Drrlvatlom     Real  Property  Law,  $   37, 

f^  48.  Mcantng  of  heln  and  issue  in  ce^alra  v«maiii4«f*. 

Where  a  remainder  shall  be  limited  to  take  effect  bn  the  death 
of  any  person  without  heirs,  or  heirs  of  hia  body,  or  without  issue, 
the  words  "  heirs  "  or  "  issue  "  shall  be  construed  to  mean  beira 
or  issue  living  nt  the  death  of  the  person  named  as  ancestor* 
DvrlTattDiiJ     Real  Property  Law,  fi  38. 

%  49*  Limitations  of  ehattela  real. 

All  the  provisions  contained  in  this  article,  relative  to  future 
estates,  apply  to  limitations  of  chattels  real,  as  well  as  of  freehold 
estates,  so  that  the  absolute  ownership  of  a  term  of  years  shall 
not  be  suspended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee. 

Drrlvatloni     Rea]   Property   Law,  §   39, 
§  50*  Creation  of  ftitiure  and  conti3ig«iit  estates. 

Subject  to  the  provisions  of  tliis  article^  a  freehold  estate  as  well 
aa  a  chattel  real  may  be  created  to  eommenee  at  a  future  day;  an 
estate  for  life  m^y  be  created  in  a  term  of  years,  and  a  remainder 
limited  thereon ;  a  remainder  of  a  freehold  or  chattel  real,  either 
contingent  or  vested^  may  be  created  expectant  on  the  determination 
of  a  term  of  years;  and  a  fee  or  other  less  estate  may  be  limited  on 
a  fee,  on  a  contingency  which,  if  it  should  occur,  must  happen 
^within  the  period  prescribed  in  this  article. 

D^HvatEoni     Real  Property  Law,  S  40. 

§61.  Fntn^e  estates  in  tlie  altematiTe, 

Two  or  more  future  estates  may  he  created  to  take  effect  in  the 
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\ 
altcmarive,  so  that  if  the  first  in  order  fails  to  vest,  tbe  next  in  sue- 
cesBion  shall  be  substituted  for  it^  and  take  effect  accordingly, 

DertvAtloni     Real  Propcrtj  I-aw,  £  41. 
i   &JZ,  Future  eitate  valid  tkonsli  eontlnce&eT  Isayiralkftlftle* 

A  future  estate,  otherwise  valid,  shall  not  be  void  on  the  ground 
of  the  improbahilitj  of  the  contingency  on  which  it  is  limited  to 

take  effect 

Uerixniiont    Real  Property  Lftw,  f  12, 
i  63,  Condi  iiosal  lixnltAtloiu. 

A  remainder  may  be  limited  on  a  contingency,  which,  if  it  hap- 
pens, will  operate  to  abridge  or  determine  the  precedent  estate;  and 
every  such  remainder  shall  be  a  conditional  limitation. 

Derivation  t    Real  Property  Law,  ft  43. 

f  54.  Wlt«]i  "h^ifm  of  life  tevaat  take  mm  puvehmmewm. 

Where  a  remainder  shall  be  limited  to  the  heirs,  or  heirs  of  th© 
hody,  of  a  person  to  whom  a  life  estate  in  the  same  premises  is 
given,  the  persons  who,  on  the  termination  of  the  life  estate,  are 
tbe  heirsi,  or  heirs  of  the  hody,  of  such  tenant  for  life^  shall  take  as 
purchasers,  by  virtue  of  the  remainder  so  limited  to  them. 

D^rlTMtlooi    Real  Property  Law,  S  44. 

t  56,  Wlien  remainder  not  limited  on  oontlneesey  defeating  pr»«> 
eedent  eitate  taket  eir««t. 

When  a  remainder  on  an  estate  for  life  or  for  years  is  not  limited 
on  a  contingency  defeating  or  avoiding  such  precedent  estate,  it  shall 
he  construed  as  intended  to  take  effect,  only  on  the  death  of  the  ffrat 
taker,  or  the  expiration  by  lapse  of  time  of  such  term  of  yeara, 

Derivation  I    Real  Property  Law,  §  45. 

i  66.  Poit&nmoiu  oMldr«». 

Where  a  futures  estate  is  limited  to  heirB,  or  iesne,  or  children^ 
posthumous  children  shall  be  entitled  to  take  in  the  same  manner  a» 
if  living  at  the  death  of  their  parents;  and  a  future  estate,  depend- 
ent on  the  contingency  of  the  death  of  any  person  without  heirs,  or 
issue,  or  children,  shall  he  defeated  hy  the  birth  of  a  posthumous 
child  of  such  person,  capahle  of  taking  by  d^oent 

Derivation  I    Real  Property  Law,  |  46. 

§  67,  When  ezpeetant  estate*  are  defeated^ 

An  expectant  estate  cannot  he  defeated  or  barred  by  any  transfer 
or  other  act  of  the  owner  of  the  intermediate  or  precedent  estate* 
nor  hy  any  destruction  of  such  precedent  estate  by  disseizin,  for- 


Digitized  byVjOOQlC 


tl  68-61  CREATION,  ETC,  Ot  ESTATES.  S06 

feitnre,  surrender^  merger  or  otherwiae;  but  an  expectant  minify 
may  be  defeated  in  any  manner,  or  by  any  act  or  means  which 
the  party  creating  such  estate^  in  the  creation  thereof,  baa  provided 
for  or  authorked.  An  expectant  estate  thus  liable  to  be  defeated 
shall  not,  on  that  ground,  be  adjudged  void  in  its  creation. 
DvrlvAtlotii    Real  Property  Law,  |  47,^ 

I   58.  Effect    on   valid   Tcmaladeri    of    de  tOTmliutioii    of   preoedcut 
estate  before  oontiusencr* 

A  remdinder  valid  in  its  creation  shall  not  be  defeated  by  the 
determine  ion  of  the  precedent  estate,  before  the  happening  of  the 
contingency  on  which  the  remainder  was  limited  to  take  effect; 
should  such  contingency  aften^^ards  happen  the  remainder  shall 
take  effecfin  the  same  manner  and  to  the  same  extent  as  if  the  pre- 
cedent  estate  had  continued  to  the  same  period. 

D«rlTMioBt     Real   Propertj  Law,   §   48. 

§  59.  QoalitieB  of  ezpoetaiLt  eetates. 

An  expectant  estate  ia  descendible,  divisable  and  alienable,  in  the 
same  manner  as  an  estate  in  possession. 
Dc^riTAtioiii     Real  Property  Law,   fi  49. 

I   60«  Diapoiltioa  of  i«nta  and  pTofltm* 

A  disposition  of  the  rents  and  profits  of  real  property  to  accrtre 
and  be  received  at  any  time  subsequent  to  the  execution  of  the 
instmnietit  creating  such  disposition,  shall  be  governed  by  the  rulea 
established  in  this  article  for  future  estates  in  real  property.    * 
Derlvatloai    Real  Property  Law,  |  50. 

§  d«  AoorvunnlatlotiB. 

All  directions  for  the  accumulation  of  the  rents  and  profits  of 
real  property,  except  such  as  are^  allowed  by  statute^  shall  be  void. 
An  accumulation  of  rents  and  profits  of  real  property,  for  tho 
benefit  of  one  or  more  persons,  may  be  directed  by  any  will  or  deed 
sufficient  to  pass  real  property,  as  follows : 

1.  If  such  accumulation  h^  directed  to  commence  on  the  creation 
of  the  estate  out  of  which  the  rents  and  profits  are  to  arise,  it  must 
be  made  for  the  benefit  of  one  or  more  minors  then  in  beings  and 
terminate  at  or  before  the  es^)!  rat  ion  of  their  minority. 

2.  If  such  accumulation  be  directed  to  commence  at  any  time 
aul^equent  to  the  creation  of  the  estate  out  of  which  the  rents  and 
profits  are  to  arise,  it  must  commence  within  the  time  permitted, 
1^  the  provisions  of  this  article,  for  the  vesting  of  future  estates, 
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and  during  the  minority  of  the  beneficiaries,  and  shall  tenninate  at 
or  before  the  expiration  of  such  minority, 

3.  If  in  eitiier  case,  hereinbefore  provided  for,  such  direction  be 
for  a  longer  term  than  during  the  minority  of  the  beneficiaries,  it 
shall  be  void  only  aa  to  the  time  beyond  such  minority. 

Provided,  that  the  income  arising  from  any  real  property  granted, 
conveyed,  or  devised  in  trust  to  any  incorporated  college  or  other 
incorporated  literary  institution  for  any  of  the  purposes  specified  in 
section  one  hundred  and  fourteen  of  this  chapter^  or  for  the  purpose 
of  providing  for  the  support  of  any  teacher  in  a  grammar-school  or 
institute,  may  he  perruitted  to  accumulate  until  the  same  shall  amount 
to  a  sum  sufficient,  in  the  opinion  of  the  regents  of  the  university,  to 
carry  into  effect  any  of  the  charitable  uses  and  trusts  mentioned 
either  in  section  one  hundred  and  fourteen  of  this  chapter  or  in  thiE 
oaragraph  of  this  section. 

Provided,  if  any  of  the  principal  of  any  trust  fund  actually  re- 
ceived by  any  incorporated  college,  or  other  incorporated  literary  in- 
stitution, or  by  the  corporation  of  ^jiy  city  or  village,  or  by  the  com- 
missioners of  common  schools  of  any  town,  or  by  the  trustees  of  any 
school  district,  under  any  grant,  conveyance,  or  devise,  for  any  of  the 
purposes  for  which  trusts  are  authorized  under  section  one  hundred 
and  fourteen  of  this  chapter,  shall  subsequently  become  diminished 
from  any  cause,  such  diminution  may  be  made  up  by  the  accnraula- 
tion  of  the  interest  or  income  of  the  principal  of  such  trust  fund,  in 
accordance  vrith  the  directions,  if  any  contained  in  the  grant,  coti- 
vcjance  or  devise  of  any  such  trust  fund ;  and  if  no  directions  for  that 
purpose  are  contained  in  such  grant,  conveyance  or  devise,  then  such 
diminution  may  bo  made  up  in  whole  or  in  part  by  such  accumulation, 
in  the  discretion  of  the  trustees  of  such  trust  fund ;  but  in  no  case 
sliall  such  accumulation  be  allowed  to  increase  the  trust  fund,  beyond 
the  true  amount  or  value  thereof,  actually  received  by  the  trustees,  to 
be  estimated  after  the  deduction  of  all  liens  and  incumbrances  on 
such  trust  fund,  and  of  all  expenses  incurred  or  paid  by  the  trusteed 
in  the  collection  or  obtaining  the  possession  of  the  same- 
Provided  further,  that  where  a  gift,  grant,  deviae  or  bequest  of 
real  and  personal  property,  or  of  real  property  alone,  is  made  in  trust 
by  the  owner  thereof  to  a  religious,  educational,  charitable  or 
benevolent  corporation,  for  any  of  the  purposes  specified  or  compre* 
hended  in  its  charter,  not  more  than  one-fourth  of  the  total  value  of 
such  gift,^  grant,  devise  or  bequest  of  real  and  personal  property,  or 
of  real  property  alone,  not  exceeding  in  value  the  sum  of  fifty  thou- 
sand dollars,  may  be  set  apart  for  the  aecumulation  of  the  rents  and 
profits,  and  income,  of  such  property,  for  the  benefit  of  such  cor- 
poration, until  such  time  as  such  accumulation  shall  amount  to  the 
sum  of  one  hundred  thousand  dollars,  whereupon  such  accumulation 
shall  be  available  for  the  use  of  such  corporation,  as  a  part  of  tha 
permanent  endowment  fund  thereof,  or  otherwise  as  provided  in  the 
conditions  of  the  gift,  grant,  devise  or  becjuest  to  such  corporation. 
(Amended  by  L.  1915,  ch.  670,  in  effect  May  22, 1915.) 

nnrlTAUoiii     T^cal  Property  t^^r,  g  |jl;  L»  1846,  ch.  74,  §  Ij  L.  1865,  ok 
432,  §  r. 
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{  62*  AntiGlpatloa  «f  dlz>eoted  acffmrnfUfttipiL. 

Where  sach  rents  and  profits  are  directed  to  ba  accumalated  for  the 
benefit  of  a  minor  entitled  to  the  expectant  estate,  and  such  minor 
is  destitute  of  other  Builicient  means  of  support  and  education,  the 
flupreme  conrtj  at  a  special  tenn,  or  if  such  accumulation  has  been 
directed  by  will,  the  surrogate's  court  of  the  county  in  which  such 
will  has  been  admitted  to  probate,  may,  on  the  apph cation  of  his 
general  or  testamentary  guardian,  direct  a  suitable  sum  out  of  such 
rents  and  profits  to  h6  applied  to  bis  maintenance  or  education. 

DerlvtttloD;     Rt^al  Property  Law,  §  52. 
§  03.   Undisposed  profits. 

When,  in  consequence  of  a  valid  limitation  of  an  expectant  estate, 
there  is  a  suspension  of  the  power  of  alienation,  or  of  the  owners!up, 
during  the  continuance  of  which  the  rents  and  profits  are  undisposed 
of,  and  no  valid  direction  for  thei^  accumulation  is  given,  such  rents 
and  profits  shall  belong  to  the  persons  presumpti?ely  entitled  to  tho 
next  eventual  estate.  Bat  any  and  all  persons  vrho  legally  shall  have 
begun  heretofore,  or  shall  begin  hereafter^  to  receive  any  such  undis- 
posed of  rents  and  profits  or  any  part  thereof  by  virtue  of  this  section 
or  otherwise,  shall  continue  to  receive  and  enjoy  the  siyne  notwith- 
fitanding  the  birth  thereafter  of  a  child  or  children  to  any  person  or 
persons  receiving  all  or  anv  part  of  such  rents  and  profits,  (Amended 
by  L.  191G,  ch.  364,  in  effect  May  1,  1U16.) 

DtniTailaii^     Real  Property  Law,  §  63. 

§  64.  Wlken  espeotant  estates  are  deemed  o|^ated* 

Where  an  expectant  estate  is  created  by  grant,  the  delivery  of  the 
grant,  and  where  it  is  created  by  devise,  the  death  t>f  the  testator, 
shall  be  deemed  the  time  of  the  creation  of  the  estate. 

Derivation:     Bcal  Property  Law,  f  M* 

§  65.  £itates  In  seTeraltj^  Joint  tenancy  and  In  eosnmom. 

Estates,  in  respect  to  the  number  and  connection  of  their  owners, 
are  divided  into  estates  in  severalty,  in  joint  tenancy  and  in  common ; 
the  nature  and  properties  of  which,  respcctivelyj  ^ball  continue  to  be 
such  as  are  now  established  by  law,  except  so  far  as  the  same  may 
be  modified  by  the  provisions  of  this  chapter, 

DeHvatlom     Real  Property  Law,  §  55. 

§  66*  Wlien  estate  In  comnioiif  when  In  joint  tenancy. 

Every  estate  granted  or  devised  to  two  or  more  persons  in  their 
own  right  shall  be  a  tenancy  in  common,  unless  expressly  declared  to 
be  in  joint  tenancy ;  hut  every  estate,  vested  in  executors  or  trustees 
as  such  J  shall  he  held  by  them  in  Joint  tenancy.  This  sect  ion  shall 
apply  as  well  to  estates  already  created  or  vested  as  to  estates  here* 
after  granted  or  devised, 

DerlTnil^ii:     Ron.1  Property  Law,  g  56. 
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5  67.  Sale,  mortg&ge  or  leaae  ia  cerUin  caaea  of  real  property  held  by  tenant 
for  life. 
In  any  case  where  real  property  haa  heretofore  been  or  shall 
hereafter  \m3  tievisoil  hy  will  or  conveyed  by  deed  to  a  per^ou  for 
life,  either  with  remainder  or  remainders  over,  to  persons  the  iden- 
tity of  whom  can  not  be  definitely  ascertained  until  the  death  of 
the  person  entitled  to  the  life  estate^  or  with  a  direction  that  the? 
property  be  sold  on  the  termination  of  the  life  estate^  and  the  pro^ 
ceeds  paid  or  distributed  to  persons  the  identity  of  whom  cannot 
bo  definitely  ascertained  imti!  that  event,  or  with  a  ptiwer  given 
to  the  life  tenant  or  to  some  other  person  to  appoint  or  dispose  of 
the  remainder  or  the  proceeds  of  the  sale  thereof^  the  siiprenie 
court  may,  by  order,  on  such  terms  and  conditions  aa  seem  just 
and  proper,  authorize  the  sale,  mortgage  or  lease  of  such  real 
property,  or  any  part  thereof ,  whenever  it  appears  to  the  satt** 
faction  of  the  court  that  said  real  property,  or  some  portion 
thereof,  ha^  become  so  unpro<Juctive  or  such  circumstances  of  con- 
ditions  have  arisen  subeeqnent  to  the  devise  or  deed  that  it  is  for 
the  best  interest  of  the  life  tenant  and  of  the  remaindermen  and 
of  all  persons,  if  any,  interested  or  to  become  interested  in  the  pro- 
ceeds of  any  sale  of  said  real  property,  that  a  sale,  mortgage  or 
lease  should  be  had,  or  that  for  other  peculiar  reasons,  or  on  ac- 
count of  other  peculiar  circumstances,  it  is  for  the  best  interest  of 
the  life  tenant  and  the  remaindermen  and  of  all  persons,  if  any, 
iutcTestcd  or  to  become  interested  in  the  proceeds  of  any  sale  of 
such  real  property,  that  a  sale,  mortgage  or  lease  should  be  had. 
Such  sale,  mortgage  or  lease  may  be  authorized  whether  any  of 
the  persons  who  may  eventually  become  entitled  to  the  remaindei*s 
in  said  real  property  or  to  tlie  proceeds  of  the  sale  thereof  are  in  be- 
ing or  not,  and  whether  at  the  time  of  sale,  mortgage  or  lease  the 
reversion  is  in  the  life  tenant  or  in  some  other  person.  The  supreme 
court  t^hall  not  grant  such  an  order,  unless  it  appears  to  the  satis- 
faction of  such  court,  that  a  written  notice,  stating  the  time  and 
place  of  the  appi legation  therefor,  has  been  scr^^d  upon  the  life 
'  tenant,  and  upon  eveiy  other  person  in  being  having  an  estate  or 
Interest,  vested  or  contingent,  in  reversion  or  remainder,  in  said 
real  propeiiy  or  in  the  proceeds  of  sale  thereof,  or  having  a  power  to 
appoint  or  dispose  of  said  remainder,  reversion  or  proceeds,  or  be- 
ing the  appointee  under  such  a  power,  which  prior  to  the  grant- 
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iog  of  dueh  order  ahall  have  been  exercised  by  a  person  othei*  than 
the  life  tenant^  at  least  eight  days  before  the  raakiug  thereof; 
pravidod  that  where  a  future  estate  or  interest  13  limited  in  any 
i^ontingency  to  persona  who  shall  compose  a  certain  claaw  upon  the 
happening  of  a  future  event,  it  ahall  be  sufGnient  if  such  notice 
be  served  upon  the  persons  who  would  have  been  entitled  to  such 
estate  or  interest  if  such  event  had  happened  imraetiiately  before 
the  application  is  mada  If  such  beneficiary  or  other  person  is  an 
^idult  without  the  state,  or  is  a  minor,  lunatic,  person  of  unsound 
mind,  habitual  drunkard  or  absentee,  notice  shall  l>e  served  on 
fiuch  beneficiary  or  other  person  in  such  manner  as  the  court  or  a 
justice  thereof  may  prescribe. 

Except  as  expressly  provided  in  this  section  no  person  shall 
be  entitled  to  notice  under  this  section  solely  by  reason  of  the  fact 
that  he  has  been  or  may  l>o  designated  as  appointee  of  said  prop- 
erty or  proeeedsj  or  of  any  interest  therein,  under  a  power  of  ap- 
pointment or  disposition.  Upon  the  return  day  of  the  notice  the 
<*ourt  shall,  upon  its  own  motion,  appoint  a  special  guardian  for 
any  minor  and  for  any  lunatic^  person  of  unsound  mind  or  ha- 
bitual drunkard  who  shall  not  be  represented  by  a  oommittee  diily 
appointed-  If  there  is  no  person  iu  being  having  vested  or  con- 
tingent interest  in  remainder  or  reversion  in  said  real  property 
or  in  the  proceeds  of  aale  after  the  termination  of  the  life  estate, 
other  than  a  reversioner  who  is  the  life  tenant  or  wiiose  rev^ersion 
is  a  mere  naked  legal  interest  which  can  nev^er  take  effect  in  possea- 
eion  othcrwiso  than  subject  to  a  power  of  sale  or  a  power  of  ap- 
pointment the  court  shall  on  the  return  day  of  the  motion  appoint 
some  disinterested  person  to  represent  and  protect  the  interests  of 
the  persona  to  become  entitled  to  the  remainder  or  remainders  or 
to  become  entitled  to  an  interest  in  tho  proceeds  of  sale,  (Amended 
by  L  1913,  ch.  55;  L.  1918,  ch.  578;  Lw  1920,  ch.  639,  In  effect 

Wept  1,  1920.) 

DciiTatioa:    Heal  Property  Law,  §  57,  added  hy  U  1903,  ch.  43^,  §  1,  % 

$  %8.  Applkatton,  bow  made. 

The  application  must  be  made  by  petition  duly  verified,  which 
shall  set  forth  tho  provisions  of  the  will  or  the  deed  creatinpr  iihe 
«»9tate,  the  condition  of  the  estate  and  the  particular  facts  wiiich 
make  it  necessary  or  proper  that  the  application  should  be  granted- 
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After  taking  proof  of  the  facts  eitftiM'  before  the  court  or  by  a 
referee  and  hearing  the  parties  and  fully  examining  into  the  mat- 
terj  the  court  must  make  an  order  upon  the  application.  In  case 
lihe  application  is  granted,  the  ordf  r  must  authorize  the  real  prop-  ■ 
erty  described  in  the  petition  to  be  sold,  mortgaged  or  leaded  upon 
such  terms  and  conditions  aa  the  court  may  preacrihej  but  in  tho 
case  of  a  lease  tihe  term  thereof  shall  not  exceed  twenty-one  years. 
(Amended  by  L  1913,  ck  55;  L-  1920,  ch.  639,  in  effect  Sept^ 
1,  1920.) 
DeiiTatiOD:     BbbI  Property  Law,  §  58,  added  ty  L.  1903,  ch.  432,  §  !• 

§  69.  Sale,  mortgage  or  leaae,  how  made. 

The  sale,  mortgage  or  lease  shall  be  made  by  a  referee  appointed 
by  the  eourt  for  that  purpose.  Before  a  sale,  mortgage  or  lease  can 
be  made  pursuant  to  the  order  provided  for  in  tihie  precedinj^  sec- 
tion, the  refen»e  must  enter  into  an  agreement  thE?reforj  subject  to 
the  approval  of  the  court,  and  must  report  the  agreement  to  the 
court  untier  oallh.  Upon  confirmation  thereof  he  must  execute  as 
directed  by  the  court  a  deed,  mortgage,  or  lease  of  said  real  prop- 
erty. The  life  tenant,  or  if  he  he  suffering  from  any  disability, 
his  committee  or  special  guardian,  actinj^  on  his  bohiilf,  must  join 
111  the  execution  of  aaid  instrnment.  In  case  a  sale  of  such  real 
property  is  authorized,  the  final  order  must  direct  that  the  pro- 
ceeds of  such  sale  be  paid  into  the  hands  of  some  trust  company 
authorized  by  law  to  iK*t  as  trustc?e  or  to  some  person  or  persons 
who  ^IibII  thereby  become  trustee  or  trustees  for  such  life  tenant 
and  remaindermen,  or  for  such  other  person  or  persons  as  may 
be  or  bt*come  (*ntitlo<l  to  the  proceeds  of  such  sale,  and  muat  requirer 
the  trust ee^  sinless  it  be  a  trust  company  as  aforesaid^  to  give  a  bond 
in  such  an  amount  and  with  such  sureties  as  the  court  directs, 
conditioned  for  the  faithful  discharge  of  his  trust  and  for  the  due 
accounting  of  all  moneys  received  by  him  pursuant  to  said  order. 
Tu  case  a  mortgage  of  such  real  property  is  anthorized,  the  final 
order  must  direct  that  the  net  proceeds  of  said  mortgage,  after  the 
payment  of  liens  and  encumbrances,  be  paid  to  suah  a  trust  com- 
puny  or  other  trustee  bonded  as  aforesaid,  to  be  applied  by  aaid 
trustee  in  accordance  with  tihe  terms  of  the  final  order,  (Amended 
by  L,  1918,  ch,  57S ;  1.  ir>20,  ch.  G39,  in  effect  Sept.  1,  19200 
DeiiTatioii:    Real  Property  Law,  §  59,  added  hj  L,  1903,  cb.  432#  g  1. 
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§  70.  Effect  of  instnimenta  upon  sale,  mortgage  or  lease. 

A  deed,  mortgage  or  lease  made  pursuant  to  a  final  order  granted 
as  provided  in  the  foregoing  sections  sixty ^even,  sixty-eighty  and 
gixty-nine  shall  bind  the  remaindera  and  reversion  aa  well  as  the 
life  estate  in  said  real  property  and  shall  he  valid  and  effectual 
against  all  minors,  lunatics^  persons  of  unsound  mind,  habitual 
drunkards  and  persons  not  in  being,  interested  in  the  r^l  prop- 
erty aforesaid,  or  having.estates  or  interests  vested  or  contingent, 
in  reversion  or  remainder  in  said  real  property,  or  in  the  process 
of  the  sal©  thereof^  and  against  all  persona  whether  in  being  or  not 
who  may  by  appointment  or  otherwise  have  or  acquire  an  interest 
in  said  property  or  in  the  proceeds  of  the  sale  thereof,  but  before 
the  order  directing  the  sale,  mortgage  or  lease  can  ha  made,  all 
adult  persons  not  under  disability  having  an  interest,  vested  or 
contingent,  in  reversion  or  remain der,  in  said  real  property  or  in 
the  proceeds  of  auch^le^  or  having  a  power  to  appoint  or  dispose 
of  said  remainder^  reversion  or  proceeds,  or  an  appointee  nndur 
snch  a  power,  and  wfbo  are  entitled  to  notice  under  section  sixty- 
seven  of  this  chapter,  must  make  and  file  with  the  clerk  of  the 
court  in  which  the  proceedings  have  been  instituted,  jt  written  in- 
strument, duly  executed  and  acknowledged,  consenting  that  auch  an 
order  of  sale,  mortgage  or  lease  may  be  made,  and  in  no  event  shall 
such  order  be  made  without  the  like  written  consent  of  the  life 
tenant  if  not  suffering  from  diaability,  (Amended  by  K  1913, 
eh.  55;  L  1918,  ck  578;  L  1920,  ck  639,  in  effect  Sept  1, 
192&.) 

Derivation:     Real  Froperty  Law,  g  60,  added  by  L«  1903,  cb,  43 2,  f  1. 

§  71.  Disposition  of  proceeds  of  sale. 

The  trustees  appointed  by  the  court  of  funds  realized  from  the 

.  sale  of  real  property  under  these  provisions  shall,  unless  otherwise 
ordered  by  the  court,  invest  snoih  funds  in  the  manner  and  form 
prescribed  and  regulated  by  law,  relative  to  investment  of  trust 

r  fund5  by  trustees,  ami  shall  pay  and  apply  the  net  income,  after 

deducting  all  lawful  expenses  and  commissionSj  to  the  use  of  the 

life  tenant  d tiring  life  and  upon  the  death  of  the  life  tenant  pay 

over  and  distribute  the  principal  to  and  among  the  remaindeiyien 

or  other  persons  that  may  then  Ix?  entitled  thereto  in  accordance 

witfh  the  order  of  the  court  upon  an  accounting.     (Amended  by 

L  1918,  ch.  578,  in  effect  May  9,  lOlR.) 
Derivation:    Seal  Property  Law,  g  61,  added  by  L.  1QQ3,  ^.  432,  |  1. 
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§  72.  Release  of  rents  reseirtd  by  leases  in  perpetuity, 

L  Any  person  interested  in  lands  held  under  a  lease  in  perpetu- 
itjy  upon  wlbieL  no  rent  has  heen  paid  for  at  least  twenty  years,  may 
present  his  petition  to  the  courts  mentioned  in  this  jacction  asking 
that 'it  be  declared  that  the  rents  and  reverBion  have  been  released 
to  the  owner  of  the  fee.  Such  petition  shall  be  verified,  shall 
describe  the  leaa©  and  allege  that  the  rents  and  reversion  have  heeffi 
leleasod,  and  shall  state  ^^uch  facts  aa  the  petitioner  can  ascertain 
relative  to  the  execution  of  a  release  and  the  identity  of  the  persons 
»who  would  otherwise  be  the  present  owneore  of  the  rents  and  rever^ 
sion  and  the  last  known  owner  thereof, 

2,  Bucih  petition  may  be  presented  to  the  supreme  court  or  to  th& 
county  court  of  the  county  where  the  lands  are  situated,  The 
court  may  thereupon  order  all  persons  interested  to  show  cause  at 
a  certain  time  and  place  why  tlhe  rents  and  reversion  should  not  he 
declared  to  have  been  released,  A  description  of  the  lease  and 
lands  affected  thereby  and  tlie  name  of  the  last  knovm  owner  of 
the  rents  and  reversion  shall  be  ^^pecified  in  such  order,  and  the 
order  shall  be  ptiblishod  in  such  newspaper  or  newspapers  and  for 
such  time  as  ihe  court  shall  direct*  The  court  may  also  direct  the 
order  to  he  pei^onally  served  upon  such  persona  as  it  shall  design 
nate, 

3,  The  court  may  issue  commissions  to  take  the  testimony  of 
witnesses  and  may  refer  it  to  a  referee  to  take  and  report  proofs 
of  the  facts  stated  in  the  petition,  TTpon  being  satisfied  tihat  the 
matters  alleged  in  the  petition  are  true,  the  court  may  maite  an 
order  declaring  that  the  rents  and  reversion  have  been  released 
to  lihe  owner  of  the  fee*  The  nonpayment  of  rent  under  any 
such  leaBP  for  twenty  years  shall  be  presumptive  evidence  of  such 
a  releosa  The  entry  of  ancli  ordor  in  the  office  of  the  clerk  of 
tJie  county  where  such  lands  are  situated  shall  have  the  same 
effect  as  a  release  of  sucli  rents  and  refversion  to  suah  owner  then 
dwW  executed  and  recorded.  The  county  glerk  shall  note  on  the 
margin  of  the  record  of  the  original  lease  a  minute  of  the  entr^" 
of  such  order, 

Derivatioti:    L.  1900,  ch.  2S7,  §§  1-3, 

§  7%.  Compromise  of  controversies  arising  between  claiuiAiiti  to  property  ot 
estates  where  tbe  interests  of  infants,  incompetents  or  persons  un- 
known or  not  in  being  a.re  or  may  be  a^ected. 

(a)   The  supreme  court  or  tJio  sun^ogate^s  court  having  juris- 
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diction  of  the  estate  or  property  involved  may  authorize  execu- 
torif^  administrators  and  trustees  to  adjust  by  compromise  aii,v 
controversy  that  may  arise  between  different  claimants  to  th^ 
esate  or  property  in  their  hands  to  which  agreement  auch  exeeu* 
torn,  adminiatratons  or  trustees  and  all  other  parties  in  being 
vrha  claim  an  interest  in  such  estate  shall  be  parties  in  persou 
or  by  guardian  as  hereinafter  provided. 

(b)  The  supreme  court  or  the  surrogate's  court  having  juria- 
diction  of  tflie  e^tMe  or  property  involved  may  likewise  authorize 
the  person  or  persons  nartied  as  executors  in  one  or  more  inetru* 
ments  purporting  to  be  the  last  will  and  testan:ient  of  a  person 
deeeasedp  or  the  petitioners  for  administration  with  such  will 
or  ipills  annexed,  to  adjust  by  compromise  any  controversy  that 
may  arise  between  the  persons  claiming  as  devisees  or.  lejE^titeea 
under  such  will  f^^  wills  and  the  persons  entitled  to  or  claiming 
the  estate  of  the  decea^^ed  under  the  statutes  regulating  the 
descent  and  distribution  of  intestate  estate-^,  to  which  agreement. 
or  compromise  the  persons  named  as  executors  or  the  petiticmera 
for  administration  with  the  will  annexed,  as  the  case  may  be, 
those  claimiug  as  devisees  or  legatees  and  tbosi:  claiming  the 
estate  as  intestate,  shall  be  parties.  Provided  that  persons 
named  as  executors  in  any  instrument  who  have  renounced  or 
shafi  renounce  such  execut<jrship  shall  not  be  required  to  be  partleii 
to  ^ueh  compromise. 

(c)  Where  an  infant,  lunatic^  person  of  unsound  mind  or 
habitual  drunkard  is  a  uot^^sary  party  to  a  compromise  under 
this  section  he  shtill  be  represented  in  the  proceedings  by  a 
npecial  guardian  appointerl  hy  the*  court,  who  shtill  in  the  nam** 
and  on  thn  behalf  of  the  party  he  repr«?isents  make  all  proper  lu- 
stnmients  neeessarv^  to  t^arry  into  effect  any  comproraise  that  is* 
sanctioned  by  tilic  court. 

(d)  Tf  it  iippPHrs  to  the  snt.isfacfion  of  the  court  that  the  in- 
teresta  of  perHons  nirknown  or  the  future  contingent  interests  of 
person**  not  in  being  are  or  may  be  affrcted  by  the  c^rtmpmmise, 
the  court  must  appcdnt  some  suitable  per j? on  or  persons  to  reprfv 
aent  such  interests  in  the  compromise  and  tn  make  all  proper  in- 
atrnmentn  necessary  tn  carry  into  effect  any  compromise  that  i» 
sanctioned  by  the  L'ourt-  In  the  event  that  hv  fhe  terms  of  any 
compromise  made  pursuant  to  this  section  money  or  property  t*^ 
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flirected  to  be  set  apart  or  hold  for  the  benefit  of  or  to  represent 
tJie  interest  of  infanta,  incompetents  or  persona  unknowoi  or  tin- 
bornj  the  sauio  may  in  a  proper  case  be  paid  or  deposited  In  court 
and  remain  subject  to  the  order  of  tjbe  court. 

(e)  An  agi^eemeut  of  compromise  made  in  writing  piirsnaut 
to  this  section,  if  found  by  the  court  to  be  just  and  reasonable 
in  it^  effects*  upon  tlie  interest  a  in  said  estate  or  property  of  in* 
fanta,  lunatics,  persons  of  unsound  mind,  unknown  persons  or 
tho  future  contingent  interEsts  of  persons  not  in  being,  shall  be 
valid  and  binding  upon  such  interests  as  well  as  upon  the  in- 
terests of  adult  persons  of  sound  m.ind<  - 

(f)  An,  application  for  the  approval  of  a  compromise  pur^ 
suant  to  this  section  must  be  made  by  petition  duly  verified, 
which  shall  spt  forth  Uh©  provisions  of  any  instruments  or  docu- 
ments by  virtue  of  which  any  claim  is  made  to  the  property  or 
estate  in  controversy  and  any  and  all  facts  relating  to  the  claims 
of  the  various  parties  to  the  controversy  and  the  possible  con- 
tingent interests  of  persons  not  in  being  and  all  facts  wiiich  make 
it  proper  or  nCK^essary  that  Hbe  proposed  compromise  be  approved 
by  the  court.  After  taking  proof  of  tho  facts  cither  before  the 
court  or  by  a  referee  and  hearing  the  parties  and  fully  examin- 
ing into  the  matter  tie  court  roust  make  an  order  upon  the  agpli- 
cation.    (Added  by  L.  1919,  ck  441,  in  effect  May  5,  1919.)         \ 
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'  iRTrCLE  4: 

USES  AND  TRUSTa 

Eicnox    00,  Executed  uses  existing,  ^ 

91.  Certain  uses  and  trusts  aboliaLed, 

92,  When  rigbt  to  possession  creates  legal  owneraliipi' 
&3.  Trustee  of  passive  trust  not  to  take, 

94,  Grant  to  one  where  consideration  paid  by  anotber. 

95,  Bona  fide  purchasers  protected, 

96,  Purposes  for  which  express  trusts  may  be  created* 

97,  Certain  devises  to  be  deemed  powers. 

98,  Surplus  income  of  trust  property  liable  to  creditoia. 

99,  When  an  authorised  trust  la  valid  as  a  power* 

100,  Trustee  of  express  trust  to  have  whole  estate, 

101,  Qualification  of  last  section, 

102.  Interest  remaining  in  grantor  of  express  trusts 

103,  What  trust  interest  may  be  alienated. 

104.  Transferee  of  trust  property  protected. 

105.  When  trustee  may  convey  or  exchange  trust  property. 

106.  When  trustee  may  lease  trust;  property. 

107,  Notice  to  beneficiary  and  other  persons  interest^  wheio 

real  property  aflfected  by  a  trust  is  conveyed,  mortgaged 
or  leased^  and  procedure  therenpom' 

lOS,  Person  paying  money  to  trustee  protected 

109*  When  estate  of  trustee  ceases, 

110,  Termination  of  trusts  for  the  benefit  of  ereditore, 

ni.  Trust  estate  not  to  descend. 
\     112*  Resignation  or  removal  of  trustee  and  appointment  of  sue* 
eessor. 

113*  Grants  and  devises  of  rpal  property  for  charitable  purposes, 

114.  Certain  educational  and  other  charitable  uses  authorized- 
IHa.  Trusts  for  larc  of  cemeti^ry  li/t^.  nt  cettra. 

115.  Certiiin  jtfrants  fo'-  cliantabte  and  other  u&es  regulated. 

*116,  ExetutorVj    fldufUirleH'    and   trustees'    in  vestment  3    in    certain 
etotk'i  rrjT^iIftted. 
117.  CoinmiissioTier,*  cf  truetees. 

Every  estate  which  is  now  held  as  a  use^  executed  under  any 
former  statute  of  the  state,  ib  confirmed  as  a  legal  estate- 
Deri  Tiiti«tii    Real  Property  Law,  S  70- 

I  01.  Certain  nsei  and  tmflts  aliolislted* 

Uses  an4  trusts  coDcerning  real  property,  except  as  authorized 
*  B&  In  orf^nal. 


Digitized  byVjOOQlC 


Sli  REAL  PROPERTY  LAW.  SS  92-94 

and  modified  by  thia  artickj  have  been  abolished ;  c^very  estate  or 
interest  in  real  property  ia  deemed  a  legal  rights  cognizable  as  sueh 
in  the  courtSj  except  aa  otherwise  prescribed  in  thia  chapter- 
Deri  rMtiom    Reft]  Property  Law,  S  71, 

f  92.  Wlien  ligbt  to  posieiclon  ew^Atew  l«sal  owneviMp. 

Every  peraon,  who^  by  virtue  of  any  grant,  assignment  or  devise, 
is  entitled  both  to  the  actual  {wssession  of  real  property^  and  to  the 
recf  ipt  of  the  rents  and  profits  thereof,  in  law  or  equity,  shall  be 
deemed  to  have  a  legal  estate  therein,  of  the  same  quality  and 
duration,  and  subject  to  the  same  conditions,  as  his  beneficial 
interest ;  but  this  section  does  not  divest  the  estate  of  the  trustee  in 
any  trust  existing  on  the  first  day  of  January,  eighteen  hundred 
and  thirty,  where  Uie  title  of  such  trnatee  is  not  merely  nominal j 
buf  13  connected  with  some  power  of  actual  disposition  or  manage- 
ment in  relation  to  the  real  property  which  is  the  subject  of  the 
trust  i 

DeHvAtlont    Real  Property  Law^  §  T2. 

I  03^  Tnui«6  of  paaalTe  tntat  not  to  take. 

Every  disposition  of  real  property,  whether  by  deed  or  by  devise, 
shall  be  made  directly  to  the  person  in  whom  the  right  to  the 
possession  and  profits  is  intended  to  be  vested,  and  not  to  another 
to  the  use  of,  or  in  trust  for,  such  person ;  and  if  made  to  any  person 
to  the  use  of,  or  in  trust  for  another,  no  estate  or  interest,  legal  or 
rquitable,  vests  in  the  t^i^tee.  But  neither  this  section  nor  the 
preceding  sections  of  this  article  shall  extend  to  the  truats  arising, 
or  resulting  by  implication  of  law,  nor  prevent  or  affect  the  creation 
of  such  ^2£^s  ^rg§j3  as  are  authorized  and  defined  in  this  chapter. 

Derivation  I     Real  Property  Law,  §  73. 

§  04.  Grant  to  o]i«  where  eoii«ld«7atloii  paid  li^  another. 

A  grant  of  real  property  for  a  valuable  consideration,  to  one  per- 
son, the  consideration  being  paid  by  another,  is  presumed  fraudu- 
lent as  against  the  creditors,  at  that  time,  of  the  person  paying  the 
consideration,  and,  unless  a  fraudulent  intent  is  disproved,  a  trust 
results  in  favor  of  such  creditors,  to  an  extent  necessary  to  satisfy 
their  just  demands;  but  the  title  vesta  in  the'  grantee,  and  no  use  or 
tniat  results  from  the  payment  to  the  person  paying  the  consider- 
ation, or  in  his  favor^  nniesa  the  grantee  either, 

1,  Takes  the  same  as  an  absolute  conveyance,  in  his  own  name, 
vFithout  the  consent  or  knowledge  of  the  person  paying  the  consider- 
ation; or, 
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S.  In  violation  of  some  trust,  puTchases  the  property  so  cou- 
weyed  with  moTicy  or  property  belongmg  to  anotber* 

DerlVKttont     Kettl  Fropertj  Law,  §  74, 
§  95.  BonA  fid*  piLrcliaBera  protected. 

An  implied  or  resulting  trust  shall  not  be  alleged  or  establislied, 
to  defeat  or  prejudice  the  title  of  a  purchaser  for  a  valuable  con- 
sideration without  notice  of  the  trust>- 

Ii«HTiitl9iij     Real  Property  Law,  I  75. 

§  96.  Porpoa^ft  for  w^hicli  «3iprettfl  trait ■  mtkj  he  created. 

An  express  trust  may  be  created  for  one  or  more  of  the  following 
purposes : 

1.  To  sell  real  property  for  the  benefit  of  creditors ; 

S.  To  sell,  mortgage  or  lease  real  property  for  the  benefit  of 
annuitants  or  other  legatees^  or  for  the  purp030  of  satisfying  any 
charge  thereon ; 

3.  To  receive  the  rents  and  profits  of  real  property^  and  apply 
them  to  the  use  of  any  persony  during  the  life  of  that  person,  or 
fox  any  shorter  term^  subject  to  the  provisions  of  law  relating 
thereto ; 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to 
accumulate  the  same  for  the  purposes,  and  within  the  limits,  pre- 
scribed by  law- 
Derivation  t     Re^l  Property  Law,  5  70. 

§  97.  Certain  deTlsea  to  be  deemed  p oarers. 

A  devise  of  real  property  to  iin  executor  or  other  trustee,  for  the 
purpose  of  sale  or  mortgage,  where  the  trustee  is  not  also  empowered 
to  receive  the  rents  and  profits,  shall  not  vest  any  estate  in  him; 
but  the  trust  shall  be  valid  as  a  power,  and  the  real  property  shall 
descend  to  the  heirs,  or  pass  to  the  deviseea  of  the  testatorj  subject 
to  the  execution  of  the  power. 

Derivation  1     Real  Property  I^w,  fi  77. 
f  08,  SnrploA  income  of  tmnt  property  liable  to  e]reditoT«« 

Where  a  trust  is  created  to  receive  the  rents  and  profits  of  real 
property,  and  no  valid  direction  for  accumulation  is  given,  the 
surplus  of  such  rents  and  profits,  beyond  the  sum  necessary'  for  the 
education  and  support  of  the  henefi/^iary,  shall  be  liable  to  the  claims 
of  his  creditors  in  the  same  manner  as  other  personal  property, 
which  cannot  be  reneherl  hy  execution. 

Derivation  •     Real  ProptTty  Law,   §  7S. 

Digitized  byVjOOQlC 


814  REAL  PROPERTY  LAW.  §§  99-10$ 

f   99.  When  an  a.1lt1lO]^ixfrd  trtiBt  !■  vaUd  aa  a  pow«Tp 

Wbere  an  express  trust  relating  to  real  property  is  crerited  for 
any  purpose  not  specified  in  the  preiiediDg  eeetiona  of  this  article, 
130  estate  ehall  vest  in  tbe  tnistees;  but  the  truatj  if  directing  or 
authorizing  the  performance  of  any  act  which  may  be  lawfully  per- 
formed under  a  power,  shall  be  valid  as  a  power  in  trust,  subject  ' 
to  the  provisions  of  thi&  cbapter.  Where  a  trust  is  valid  as  a  power^ 
the  real  property  to  which  the  trust  relates  shall  remain  in  or 
descend  to  the  persons  otherwise  entitled,  subject  to  the  execution 
of  the  trust  a^  a  power. 

oepiTattom    Ren]  Property  Law,  ft  TfiT 

f   lOO.  Tmatee  of  express  trust  tp  Ita-ra  vrliola  cfltate. 

Except  as  otherwise  prescribed  in  this  chapter,  an  express  trust, 
valid   as  such  in  its  creation,  shall  vest  in  the  trustee  the  legal 
estate,  subject  only  to  tbe  execution  of  the  trust,  and  the  bcnefici-. 
ary  sliaH  not  fake  any  legal  estate  or  interest  in  the  property,  but 
may  enforce  the  performance  of  the  trust. 

DerlvatloDi     Real   Property  Law,   |    80. 
6    lOl,  Qnolificatioa  of  last  seetioil. 

The  \^st  section  shall  not  prevent  any  person,  creating  a  trust, 
from  declaring  to  whom  the  real  property,  to  which  the  trust  re- 
lates, shall  belong,  in  the  event  of  the  failure  or  termination  of 
the  trust,  or  from  granting  or  devising  the  property,  subject  to  tbe 
eseeution  of  the  trust.  Such  a  grantee  or  devisee  ehall  have  a  legal 
estate  in  the  property,  as  against  all  persons,  except  the  trustees, 
and  tho?e  lawfully  claiming  under  th^. 

D^rlvallunt     Real  Property  Law,  |  8L 
§   lOZm  Iiit^rest  rexnalidng  In  E^aator  of  ezpresa  tnut. 

Wherp  an  express  trust  is  created,  every  legal  estate  and  interest 
not  embraced  in  tbe  trust,  and  not  otherwise  disposed  of,  shall  re* 
main  in  or  revert  to,  the  person  creating  the  trust  or  his  heirs, 

nvrlvatloni    Real  Property  Law,  &  82.  * 

§   103.  What  tmit  fnterett  may  lie  allemated.  \ 

1,  The  right  of  a  beneficiary  of  an  express  trust  to  receive  rents 
and  profits  of  real  property  and  apply  them  to  tbe  use  of  any  per* 
eon,  cannot  be  transferred  by  assignment  or  otherwise,  but  the  right 
and  interest  of  the  beneficiary  of  any  other  trust  in  real  property 
may  be  t ran sf erred _ 

2,  The  provisions  of  this  section  as  here  amended  shall  not  im* 
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pair  or  affect  auy  rights  existing  on  Mareli  twentj-fifth,  nineteen 
hundred  antl  three. 

Derivation;  Reul  Propertv  Law,  §  83,  aa  amended  hy  L.  1B03,  eh.  83,  S  Ij 
L.  190a,  ck  88,  I  3,  incorporated. 

§  IM.  Transferee  of  trust  pr(yperty  protected. 

^Vhcr©  an  express  tru^t  is  created,  but  is  not  contained  or  de- 
clared in  the  conveyance  to  the  trustee,  the  conveyance  shall  be 
deemed -absolute  as  to  the  subsequent  creditors  of  the  tnisteo  not 
having  notice  of  the  trust,  and  as  to  subsequent  purchasera  from 

the  tnisten,  witliont  notiee  and  for  a  valuable  consideration. 

Derivation:     RcaJ  Property  Law,  §  84. 
§  105.  Wlea  trustee  may  convey  or  exchange  trust  property. 

,1.  If  the  trust  is  expressed  in  the  instrument  creating  the  eatate, 
every  saloj  conveyance  or  other  act  of  the  trustee,  in  contravention 
of  the  tru=t,  except  as  provided  in  this  section^  shall  bo  absolutely 
void-  The  supreme  conrt  may,  by  order,  on  snch  terms  an  J  condi- 
tions as  ficem  just  and  properj  authorize  ^uy  such  trustee  to  mort- 
gage or  sell  Biich  real  property,  or  any_  part  thereof,  whenever 
it  appears  to  the  satisfaction  of  the  court  that  said  real  property,  or 
gome  portion  thereof^  has  beconu^  so  unproductive  that  it  is  fcr  tha 
best  interest  of  such  estate  or  that  it  is  necessary  or  for  the  benefit 
of  the  estate  to  raise  funds  for, the  purpoiie  of  preserving  it  by 
paying  off  incximbrances  or  of  improving  it  by  erecting  buildings  or 
making  other  iniproveraentSj  or  thnt  for  otlier  peculiar  reasons,  or 
on  account  of  otiier  peculiar  circumstances,  it  is  for  the  best  interest 
of  said  estate,  and  whenever  the  interest  of  the  trust  estate  in  any 
real  property  is  an  undivided  part  or  share  t hereof j  the  same  may 
be  sold  if  it  shall  appear  to  five  court  to  bo  for  the  best  interest  of 
guoh  estata 

2.  Whenever,  by  the  provisions  of  a  will,  or  of  a  deed  of  trust, 
a  power  of  sale  is  given  to  ono  or  more  exociitors  or  trustees,  it 
shall  be  lawful  for  any  snob  executor  or  trustee,  subject  to  the 
appro%^al  of  the  supreme  court,  to  acquire  or  exchai^ge  lands 
adjacent  to  the  land  or  lands  subject  to  such  power  of  sale,  as  may 
be  de(.^med  desinildc  for  the  strsii:^htciiing  or  improvement  of  the 
Unindary  lines  thereof,  or  w^hen  the  lands  owned  by  the  trustees  or 
fiuhject  to  the  power  of  sale  and  the  adjacent  lands  to  be  acquired 
have  the  same  building  or  physiciilly  connected  buildings  thereon, 
upon  snch  terms  and  conditions  as  may  he  approved  by  the  supremo 
court ;  and  the  supreiue  eonrt  may,  hy  order,  on  ?=ueh  tenns  and 
conditions  as  seem  just  and  proper,  aufrborize  any  such  executor 
or  trustee  to  acquire  or  exchange  lands  adjacent  to  the  land  or 
lands  subject  to  such  power  of  sale  for  the  purposes  mentioned,  or 
in  the  instances  mcntionecl  (Amended  by  L,  1918,  ch-  403,  in 
effect  April  80,  191S.1 

Derivation:     Roal  Property  Law.  §  ft5,^s  amended  by  L.  1837,  c\u  13d,  §  1; 
L.  189S,  eh.  311,  §  1.  inrorporatrd. 
§  106.  When  tmstee  may  lease  tmst  property. 

A  trustee  appointed  to  hold  real  property  during  thpJife  o£  a 
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beaeficiaryj  and  to  pay  or  apply  the  rents,  ineorae  and  profits 
thereof  to,  or  for^  the  use  of  such  beneficiarVj  may  execute  and  de- 
liver a  leaae.of  such  real  property  for  a  tenia  not  escee-Jing  five 
years,  without  application  to  the  court.  The  supremo  court  niay^ 
by  order,  on  such  terms  and  conditions  as  seem  just  and  proper,  in 
respect  to  reutal  and  renewals j  authorize  such  a  trustee  to  lease 
9ueh  real  property  for  a  term  exceeding  five  years,  if  it  appears  to 
the  satisfaction  of  the  court  that  it  is  fijr  the  best  intere::3  of 
the  trust  estate,  and  may  authorize  such  trustee  to  eovenart  in  Iha 
lease  tf>  pay  at  the  end  of  the  term,  or  renewed  term,  to  the  Irsree 
the  then  fajr  and  reasonable  value  of  any  building  which  may  h.ivo 
been  erected  on  the  premises  during  such  terra.  If  any  such  tru.^:c3 
has  leased  any  such  trust  property  before  June  fourth,  ei^cichtcen 
hundrerl  and  ninety-five,  for  a  longer  term  than  five  years,  the  su- 
preme court,  on  the  application  of  such  trustee,  may,  by  order,  con- 
firm such  lease,  and  such  order,  on  the  entry  thereof,  shall  be 
binding  nn  all  persona  interested  in  the  trust  estata 
DeriTfltiun:     Real  Property  Law,  §  80. 

§  107*  Matice  to  beneficiary  and  other  persona  interested  where  real  property 
affected  by  a  trust  is  conveyed,  mortgaged  or  leased,  and  procedurt 
thereupon. 

The  supreme  court  shall  not  grant  an  order  under  either  of  the 
last  two  precetliag  eections  unless  it  appears  to  tho  satisfaction  of 
such  court  that  a  written  Botiee  stating  the  time  and  place  of  the 
application  therefor  has  been  served  upon  the  beneficiary  of  such 
trust,  and  every  other  person  in  bf*ing  havinf^  an  estate  or  interest 
vested  OF  contingent  in  reversion  or  remainder  in  said  real  prop- 
erty, or  in  the  proceeds  of  sale  thereofj  or  having  a  power  ta  ap- 
point or  dispose  of  said  remainder,  reversion  or  proceeds,  or  being 
the  appointee  under  such  a  power,  which  prior  to  the  granting  of 
aucih  order  shall  have  been  exercised  by  a  person  other  than  the 
life  tenant,  at  least  eight  days  before  the  making  thereof,  if  eueh 
beneficiaTY  or  other  person  ia  nn  adult  within  the  state,  or  if  a 
minor,  lunatic,  person  of  unsound  mind,  habitual  drunkard  or 
absentee,  until  proof  of  the  service  on  such  beneficiary  or  o':her 
person  of  such  notice  as  the  court  or  a  justice  thereof  ahall  pre- 
sfribe/  But  if  any  part  of  the  reversion  or  remainder  in  said 
real  property  or  in  the  proceeds  of  sale  thereof  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class  upon 
the  termination  of  the  trust,  the  court  may,  in  ita  discretion,  enter- 
tain the  application  nnd  grant  sueh  order  upon  proof  of  service 
of  notice  of  the  application  upon  those  persons  who  would  bo  en- 
titled to  such  reversion,  remainder  or  proceeds  if  the  evont  upon 
which  the  termination  of  the  trust  depends  had  happened  imme- 
diately before  tho  application  was  made.  Except  as  provided  in 
this  section  no  person  shall  be  entitled  to  notice  under  this  section 
solely  by  reason  of  the  fact  that  ho.  has  been  or  may  be  deeignated 
as  appointee  of  snid  property  or  proceeds,  or  of  pij  interest 
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thereiiij  under  a  power  of  appomtraerst  or  dispositioiL     The  sale, 

loortgagej  or  lease  prajed  for  in  the  application  may  be  authorized 
whether  any  of  tho  persons  who  miij  eventually  become  entitled 
to  th©  remainders  in  said  real  property  or  to  the  proceals  of  the 
sale  thereof  are  in  being  or  not  and  whether  at  the  time  of  sale, 
mortgage  or  lease  the  reversion  is  in  the  Ufa  tenant  or  in  some 
other  person.  The  court  &hall  appoint  a  guardian  ad  liieni  for  any 
minor  and  for  any  lunatic,  person  of  unsound  mind  or  habitual 
drunkard  who  diall  not  bo  represented  by  a  committee  duly  ap- 
pointed. If  them  is  no  person  in  being  having  a  vested  or  eon- 
tingent  interest,  in  remainder  or  reversion  in  aaid  real  property  or 
in  the  proceeds  of  sale  after  the  termination  of  tho  trust  estate^ 
other  than  a  reversioner  who  is  a  life  tenant  or  whose  re\'er3ion 
ia  a  mere  naktnl  legal  interest  which  can  never  take  effeet  in 
possession  otherwise  than  subject  to  a  power  of  sale  or  a  power  of 
appointment  the  court  shall  on  the  return  day  of  the  motion 
appoint  some  disinterested  person  to  represent  and  protect  the  in- 
terests  of  the  persons  to  bei^nmo  entitled  to  the  remainder  or  re- 
mainders or  to  become  entitled  to  an  interest  in  tho  proceeds  of 
sala  The  application  must  bo  by  petition  duly  verified  which 
shall  set  forth  the  condition  of  the  trust  estate  and  the  particular 
facts  which  make  it  neees^aiy  or  proper  that  the  application  should 
he  granted.  After  taking  proof  of  the  facts,  either  before  the  court 
or  a  referee,  and  hearing  the  parties  and  fully  examining  into 
the  matter,  tlie  court  must  make  a  final  order  upon  the  applica- 
tion. In  case  the  application  is  panted,  the  final  order  must 
authorize  the  real  property  affected  by  the  trust  or  some  portion 
thereof,  to  be  mortgaged,  sold  or  leased,  upon  sucli  terms  and 
conditions  as  the  court  may  prescribe.  In  case  a  mortgage  or 
sale  of  any  portion  of  such  real  property  is  autborized,  the  final 
order  must  direct  the  disposition  of  the  proceeds  of  such  mortgage 
or  aale  and  must  recpiire  the  trustee,  unless  it  be  a  trust  company 
authorized  by  law  to  act  as  tru-tee,  to  give  bond  in  such  amount 
and  with  such'  sureties  as  the  court  directs,  conditioned  for  the 
faithful  discharge  of  his  trust  and  for  the  due  accounting  for  all 
moneys  received  by  bim  pursuant  to  said  order*  If  the  trustee 
elects  not  to  give  such  bond,  the  finiil  order  must  require  the  pro- 
ceeds of  such  mortgage  or  sale  to  ho  paid  into  court  to  ho  disposed 
of  or  invested  as  the  eoui't  f^hall  specifically  direct,  Eefore  a 
THOrtgage,  sale  or  lense  can  be  made  pursuant  to  the  final  order j 
the  truat<30  must  enter  into  sni  iigreement  therefor^  subject  to  the 
approval  of  the  court  and  must  report  the  agreement  to  the  court 
under  oath.  Upon  the  confirmation  thereof,  by  order  of  the  court 
he  must  execute  as  directed  by  the  court  a  mortgage^  deed  or 
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lease,  A  mortage,  conveyatice  or  leas©  made  pursuant  to  a  final 
order  granted  as  providal  in  this  and  the  last  two  preceding 
sect  10138  aLaH  bind  the  remainders  and  reversions  as  well  as  tb© 
trust  interest  in  said  real  property,  and  shall  be  valid  and  efFectxial 
against  all  niinorsj  kinaticSj  persons  of  unbound  mind,  habitual 
drunkurds  and  persons  not  in  being  interested  in  the  trust  or  hav- 
ing estates  or  intert^ts  vested  or  contingent  in  re\'ersion  or  re- 
mainder in  said  real  property,  or  in  the  prorecds  of  any  sale 
thereof  J  and  against  all  other  persons  so  interested  or  having  such 
estates  or  interests  who  shall  consent  to  such  order,  or  w'jo  hava 
been  made  parties  to  such  proceeding,  or  who  arc  not  entitled  to 
notice  thereof  as  herein  provided.  (Amended  by  L,  1918,  ch* 
578;  L.  1920,  oh,  dPid,  in  effect  Sept.  1,  1D20.) 

Derivation:  Roal  Property  I*w,  §  87,  as  amended  bv  L,  1S97,  cb,  136,  %  S; 
and  U  1007.  eh.  242,  f  L 

§  108.  Persons  payms  moiay  to  trustee  protected. 

A  person  who  shall  actually  and  in  good  faiti  pay  a  sum  of 
money  to  a  trustee,  which  the  trustee  as  such  is  authorized  to  re- 
ceive shall  not  be  responsihle  for  the  proper  application  of  the 
money,  according  to  the  trust ;  and  any  right  or  title  derived  by  tim 
from  the  trustee  in  consideration  of  the  payments  shall  not  be  im- 
peached  or  called  in  question  in  consequence  of  a  misapplication 

by  the  trustee  of  the  money  paid, 

DeiivatioDf    Real  Property  Law.  §  S3.  "^^^ 

§  109.  Wben  estate  of  trustee  ceases. 

When  the  purpose  for  which  an  express  trust  is  created  ceases^ 

the  estate  of  the  trustee  shall  also  cease. 
Derivation;     Real  Property  Law,  |  89. 

§  110.  Term inat ion  of  trusts  far  the  benefit  of  creditor^;. 

Wiere  an  estate  or  interest  in  real  property  has  heretofore  vestecl 
or  shall  hereafter  vest  in  the  assi^ee  or  other  tru.'^tce  for  the  benefit 
of  creditors^  it  shall  cease  at  the  expiration  of  twenty-five  years 
from  the  time  when  the  trust  was  created^  except  where  a  different 
limitation  is  contained  in  the  instrument  creating  the  tru^t,  or  is 
especially  prescribed  by  law.  The  estate  or  interest  remaining  in 
the  trustee  or  tnistees  shall  thereupon  revert  to  the  assi^orj  his 
heirs,  devisee  or  as-i[^ee,  as  if  the  trust  had  not  been  created. 
DerivfltiDD;     Real  Property  Law,  &  90, 

§  111,  Trust  estate  not  to  descend. 

On  the  death  of  the  last  surviving  or  sole  surviving  trustee 
of  an  express  trust  the  tmst  estate  shall  not  descend  to  iis  heirs 
nor  pass  to  his  next  of  kin  or  personal  representativeg ;  but  in 


Digitized  byVjOOQlC 


SS  112|  113  USES  AKD  TEtJSTS.  319 


tlio  iibecnee  of  a  contrary  dIrec*tioii  on  the  part  of  the  person  creat* 
iDg  tb^  sarae,  such  trusty  if  unexecuted,  shall  vest  in  the  supreme 
€ourt^  with  all  the  powers  and  duties  of  the  original  trustee  or 
tnisteesj  and  shall  be  executed  by  some  person  appointed  for  that 
purpose  under  the  direction  of  the  court,  but  who  shall  not  be 
appointed  until  the  beiipficiary  or  beneficiaries  shall  bnvo  been 
brought  into  court  by  sneh  notice  and  in  such  manner  as  the  court 
or  a  justice  thereof  may  direct;  and  the  persou  so  appointetj  s^all 
give  such  security  as  the  court  may  requirOj  and  shall  be  sub- 
ject to  tho  same  requirements  of  law  as  to  accounting  and  the  ad-^ 
mmlst ration  of  the  trust  as  aro  tcs^itaTncntary  trustees;  and  shall  be  en ti find  to 
«tich  compenimtion  for  hla  RCrviLca  by  way  of  cotQmi3flbT3&  as  ipjiy  he  fixed 
by  any  court  which  has  power  to  paaa  upon  hU  final  account,  wlsicb  sliall  in 
no  case  eKceed  that  now  allows  by  law  to  exe<!utora  ani  admin  istratora,  be^ 
jr'rX&A  his  just  ami  TORsonable  cxpenaes  in  the  nmtter  in  which  be  Is  appointed-" 
(Am^^ntleil  by  U  HUl,  di.  216,  in  t*ffect  May  31,  1911,) 
D^tiTatioa:     R^al  Property  Law,  §  91^  as  amended  by  U  1902,  ch.  151,  S  1* 

§  lis.  Resignation  or  removal  of  trustee  and  appointment  of  successor. 

Tiio  suprema  court  has  power,  eubjeet  to  tlie  regulation  a  eatabliHhi^d  for 
the  purpose  in  tha  ^^eneral  rules  of  practice  r 

1.  On  hia  application  by  petition  flr  at'tion,  to  accept  the  rcaif^ation  of  a 
truatee,  and  to  dischar;?e  Mm  from  the  trust  on  auch  tnrms  aa  are  juat, 

2:^  In  an  action  hrougbt,  or  on  a  petition  prescnt^^d,  by  any  person  in- 
terested in  the  trust,  to  remove  &  trustee  who  has  violated  or  tbrcatena  to 
violate  his  trust*  or  who  is*  ins^olvent.  or  whose  insolTPTicT  i*  apprehended,  or 
^ho  for  any  other  caii^e  ^huM  be  deemed  to  be  an  unsuitable  person  to  e^ecuta 
the  tru^L 

3.  In  ease  of  the  reaijspation  or  removal  of  a  trnsteflp  to  appoint  a  new 
truatee  in  his  plat?e*  and  in  the  meantime*  if  there  la  no  actinfT  tntstee^.to 
cause  the  trust  to  be  executed  by  a  receiver  or  other  officer  uiitler  its  direc- 
tion. This  section  aball  not  apply  to  a  trust  anaing  or  result  in^r  by  impH ca- 
tion of  law,  noT  where  other  proviaion  is  specirtlly  made  by  law,  for  the  rea lu- 
nation or  removal  of  a  trustee  nr  the  appointment  of  a  new  trustee. 

Derivation:     Real  Property  Law,  §  02. 

§  113^  Grants  and  deTisea  of  real  property  for  charitable  purposes, 

1.  No  i^ft,  ^rant,  or  devjae  to  religioua,  edueatinnaL  charitable  or  bene- 
volent UBf*3,  which  shall  in  other  reepect'*  be  valid  under  the  laws  of  tiiis 
state,  shall  be  deemee!  invalid  hy  reason  of  the  indeflnitoness  or  lineertainty 
of  the  persona  designated  aa  the  benefjciaries  thereunder  in  tho  inatruinent 
oroatin^r  the  aame*  If  in  the  ins(r;ument  erc*atinj^  auch  a  FTift,  prant.  or  devise 
there  ia  a  tniatee  named  to  pxt^ciite  the  samo,  the  lejral  l't!e  to  the  lauds  or 
P^-ope rty  ^'iven,  granted,  or  devi-:'ed  for  such  purpn^es  aball  ver:t  in  sneh  trustee.' 

.  If  no  person  be  named  as  trustee  then  the  title  to  such  lands  or  property 
shall  vest  in  the  aupreme  court, 

2.  Tlie  supreme  court  shall  have  control  over  orifts.  j^nta  and  devisea  in 
all  cAsca  provided  for  by  suhdi vision  our*  of  thi^  section,  and  wbeoc^cr  it 
fthall  Appear  to  the  eourt  that  eireum'^taneea  have  so  ehaofjed  ainr^e  tho 
execution  of  an  iostrument  contain injr  a  gift,  arrant  or  de\^]t^e  to  religious, 
educational,  ehariLable  or  bt'm^volent  uj^ea  sr  to  render  impracticable  or  im* 
pos?;ible  a  literal  ctimplifince  with  the  terms  of  mieh  inptrumentT  the  court 
may,    upon   thfs    application   of  the   trusitce   or    of   the   person    or    corpora^ 

-tion  bavinfj  the  cu,«fody  of  tlif*  property,  and  upon  puch  nr>t!co  ns  tl^o 
court  shall  direct,  mfiko  an  onler  directins^  that  anch  gift,  frrant  or  de- 
Tise  shall  he  admiui^  terc<L  or  f'Xpendcd  in  such  manner  a  a  ii  the  judpf- 
ment  of  the  court  will  moat  effectually  accompli^  tiro  general  purpose  of 
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tlie   inBti-ameut,   without   regard   to  and   fr^o   from  dnj   a^^ciflc  TeBtrictlon,. 

limitntion  Qr  direction  contained  therein ;  prpviJed,  however,  that  no  such 
order  sbatt  be  mad©  without  the  con  Bent  of  the  donor  or  grantor  of  the  prop- 
€rt7,  if  he  be  living.  (Subd,  3,  amended  bj  L.  1909,  ch,  H4,  in  <jflfeet  April 
3,  19094 

3.  The  attorney-geiioral  shall  rtipreaent  the  bentificiarii'M  in  all  audi  ca806r 
«nd  it  shall  be  hia  dut^  to  enforce  such  truata  b^  proper  proceedings  ia 
the  courts, 

4.  The  supreme  court  may  authorize  the  trust(?e  or  the  person  or  corpora- 
tion holding  title  thereto^  to  pell  or  mortgage  any  real  property  which  has 
been  or  tihall  hereafttjr  be  granted  or  devised  to  reliifioujs,  educational,, 
dmritable  or  benevolent  uses  or  which  shall  be  held  or  owned  by  any  eor- 
ppration  charged  with  religious,  eilucatlontU,  charitable  or  benevolent  uaes 
or  held  so  tliat  the  income  therefrom  ia  held  to  any  religious*  educatbnaU 
charitable  or  benevolent  nsea,  whenever  it  appears  to  the  jsatiafaction  of  thfi 
the  court  tiiat  such  real  property  or  any  jiortion  thereof  has  become  or  i» 
likely  to  become  unproductive  or  that  it  hwa  depreciated  or  is  likely  to  de- 
pretiate  in  value  or  that  it  is  advisable  to  raise  money  to  improve  or  erect 
buildings  upon  property  thus  held  or  that  it  is  ejtpedieut  for  any  other 
rear^on  that  such  real  property  be  (lold  or  mortgaged.  This  eection  aha  II  not 
be  deemed  to  restrict  in  any  wii^o  aueh  powers  or  rights  as  any  ftuch  trustee 
or  any  corporation  may  have  by  law  or  by  the  terms  of  any  grant  or  deviae 
of  sneh  t^bX  property, 

5.  The  supreme  court  shall  not  grant  mn  order  under  the  preeodLng  eubdivi- 
flion  unless  it  appears  to  t'.tj  satiifaetiou  of  the  court  that  eight  days'  written 
notice  stating  the  time  and  place  of  the  application  for  such  order  has  been 
served  upon  the  attorney -generah  The  attorney -genera  I  shall  represent  the 
state,  the  beneficiaries  of  any  such  trust  and  the  persons  who  might  be  bene- 
fited hy  the  religious,  educational,  charitable  or  benevolent  uhoh  or  purposes 
to  which  the  real  property  which  is  the  Bubject  of  eiuch  application  haa  been 
held.  If  the  sale  or  mortgage  is  to  be  made  by  a  corporation,  all  provision* 
of  law  applicable  to  salea  or  mortgages  of  real  property  to  be  made  by  such 
eor potation  shall  bo  complied  with.  If  any  adult  person  within  the  state 
has  an  interest,  vested  or  contingent,  in  reversion  or  remainder  in  such  real 
property,  at  l^mt  eight  days*  notice  of  such  application  shall  be  given  ti> 
euch  person,  and  if  any  person^  having  such  an  interest  ia  a  minor,  a  lunatie 
or  a  person,  of  unsound  mindj  an  habitual  dnmkard  or  an  absentee,  service  of 
the  notice  on  such  person  fthall  he  made  in  such  manner  as  the  court  or  a 
justice  thereof  may  direct-  Before  making  a  final  order,  the  court  shall  ap- 
point a  guardian  for  any  minor  and  for  any  Jiinatic,  person  of  unsound  mind 
or  hahitual  drunkard  who  shall  not  be  represented  by  a  committee  duly  ap- 
pointed. 

fl.  A  conveyance  or  mortgage  made  pur^suant  to  an  order  granted  a  a  pro* 
vided  in  this  section  shall  be  valid  and  eJTcclual  agaim^t  the  state  as  repre- 
sentative of  the  be tiofi diaries  of  such  trust  and  of  tlie  persons  who  might 
be  benefited  by  the  uses  to  which  such  real  property  is  held  and  againat  all 
minors,  lunatics,  persons  of  unsiound  mind,  habitual  drunkards  and  persons 
not  in  being,  interested  in  audi  real  property  or  having  or  tliereafter  neeora- 
h)g  entitled  to  eatatesj  vested  or  contingcntt  in  reversion  or  remainder  in 
such  real  property  and  againflb-all  other  persona  who  shall  eonaent  to  aueh 
order  or  sliall  have  been  ma  do  parties  to  aueh  proceeding.  The  purohaser  or 
Mortgages  or  any  pe'son  claiming  under  tlm  purchaser  or  mortgagee  shall 
not  be  bound  to  i?ee  to  the  disposition  of  the  proceeds  of  any  such  sale  or 
mortf^ge.     (Amended  by  L.  1919,  eh.  71,  in  effect  March  19,  1919.) 

Derivation:  Real  Pro  pert  v  Law.  S  93,  and  L,  1S93,  ch.  701,  S§  1  and  2  pt; 
aho  L,  1901,  ch.  291,  §  1.     Amended  by  L.  1909,  ch.  H4,  in  effect  April  3,  1909- 

§  114.  Certain  educational  and  other  charitable  uses  authorized. 

1,  Real  property  may  be  granted,  devised,  and  conveyed  to  any  incorporated 
college  or  other  literary  incorpontted  iui^titutinn  in  this  state,  to  bo  held  in 
tru  t  for  any  one  or  more  of  the  following  purposes i 

(1)  To  establish  and  maintain  an  observatory; 

(2)  To  found  and  maintain  pro  feasors  !ups  and  seholarships; 

(3)  To  provide  and  keep  in  repair  &  place  for  the  burial  of  the  deftdj  or 
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{4)  For  any  other  specific  purposea  comprehended  in  the  ^enerEl  objegt» 
authorized  by  tlieir  respuLlivt!  Lliarters, 

The  said  t rustic  nmy  be  LToattni,  Bubjf^'t  tp  HUeh  t'ort^itions  and  vbi^atiodfi 
ms  luay  be  prescribed  by  the  grantor  or  donor,  aiiil  agreed  to  by  eatd  trusteft, 
and  ail  property  which  hhall  hereafter  be  granted  to  any  incorporated  t-ol- 
lege  or  other  litarary  In  cor  jio  rated  institution  in  trust  for  any  of  the  dfcjrf- 
said  purposetj,  may  be  hehj  by  bucIi  college  or  institution  upon  auch  truMt*, 
and  Bubjoct  to  eueh  conditions  and  vtBitation^  ua  may  be  pre»crih&d  and  agr(>ed 
to  as  aforeBaid.  ■ 

2.  Real  eitate  may  be  granted,  devised,  and  conveyed  to  the  corporation 
^f  any  city  or  village  of  thja  atate,  to  be  beld  in  trust  for  any  purpose  of 
education,  or  the  diffusion  of  knowledge,  or  for  the  relief  of  dikreflR,  or  for 
parks,  jiTSrdens,  or  other  ornamental  grumids,  or  grounds  for  the  purpose* 
of  mintiry  pamde^  and  exercise,  or  bealtb  and  recreation,  within  or  near 
suck  incorporated  city  or  village?,  upon  Buch  conditions  a»  may  be  pre  serf  betl 
by  fbo  grantor  or  donor,  and.  agre^'d  to  by  siich  eor]Jorationi  and  all  real 
estate  bo  grante^l  or  conveyed  to  such  corporation  may  be  beld  by  the  same, 
uubject  to  Kucb  conditiona  as  may  be  prtstribfd  and  agreed  to  as  aforesaid. 

3.  Beal  estate  may  be  granted  or  devbedj  to  eommjipionera  of  common 
schools  of  any  town,  and  to  trui^teea  of  any  school  difttri<*t,  in  truHt  for  the 
benefit  of  the  common  schools  of  ffuch  town,  or  for  the  benefit  of  tbe  schools 
of  such  district. 

4.  The  trusts  authorized  by  tbia  section  may  continue  for  such  time  a» 
mar  be  necessary  to  accomplish  the  mirposes  for  which  they  may  be  (.•Tcated- 

Derivation:     L,  1340.  ch.  31 S,  §g  1-4;  L.  1S41,  <rh.  316,  §  i,  ineorporated. 

§  114  a.  Trusts  for  care  of  cemetery  lots*  et  cetera. 

Gifta,  granta  and  devtsca  of  real  proiierty,  in  trti^t  for  the  purpni^t?  of  ap- 
ply ing  the  proceeds  or  income  thereof  to  the  p^rpHunl  care  and  maintenance, 
improvement  or  embeI1i^.hment  <if  privatr*  burial  lot^  in  fcm^^teriet*,  and  tbe 
wall?^,  f'.'ucos,  monnru^ntft,  struetures  atuI  tiimhi^  thereon,  are  pt^rmitted  and 
shall  be  deemed  to  be  for  eharitiiLlt*  and  bene  vol  t'nt  Uhi?h;  and  hIkiII  not  bi' 
deemerl  to  be  inviilJrl  by  reason  of  any  imleflnitenpsa  or  uncertainty  of  th^ 
persons  deBignate<l  a.^  bpncflciarips  in  the  JnHtrument  creating  the  s^ame,  nor 
aba  11  they  ie  dpcmv-d  invalid  as  vitpbUin;:»  nny  exist  in  tj  Taws  a^ain^t  per- 
petuities; or  suspen^ii^n  of  tiie  pn^^cr  of  aTicn^ition  of  title  to  property*  But 
tie  thing  herein  eontfiined  3hi\n  a^fToet  any  exii^dfig  authority  of  the  coiirls 
to  pnss  tipon  the  reaaonaljlrness  of  the  amonnt  of  aucb  gift,  grant  or  derisc, 
(Added  by  L.  1903,  ch,  218,  in  effect  April   20,  lOnn.) 

§  116.  Certain  grants  for  charitable  and  other  uses  regulated. 

1,  Any  person  desiring,  in  his  lifelirac*,  tti  promote  the  public 
welfare  l\y  foinnHriir,  onflmriTicf  jinr]  liaviiigr  nuuntained  a  puhlif* 
library,  miiaeum  or  ntlu^r  efhi(*ati<mal  institution,  or  a  chaprl  an  J 
ereniatory,  ivithin  tljis  stafo,  or  to  p^tiiMish  a  home  for  a  hoard  of 
trado  or  rhamher  of  commrrco  within  this  ^tate,  mny  to  thnt  cmd 
and  for  aueh  purposes  hy  frraiit,  in  ivritin^,  ronvoy  to  a  tnisfee,  or 
any  nunilier  of  fnistf*es,  niiinfMl  in  snoh  ^nint,  nnd  to  tJinir  ^no- 
i?esi^ors,  any  rr:d  propprty  holon£^*ii^  to  snnh  p^^rson  und  sifimtod 

I  or  heini?'  within  this  stnte. 

2.  The  pprsron  Tnakin^  giii*li  ^ant  may  therein  desic^^ate: 
(l)Thc  nature,   ohjeet  and   piTrpnse,s   of  the   institiifioTi   to  he 

founded  J  endowed  and  msiintained,  or  of  the  eorporation  or  eor- 
porafionaj  for  whose  iiso  the  hnme  i?^  ti>  hf>  estaldishrd, 

(2)  Tn  ease  of  the  fonndiiig  of  an  inatttution  the  name  ty 
Trhieh  it  shall  he  Vnown* 

(3)  The  powers  si  rid  <]i7fies  of  Ihe  tnrj^tr'(>  or  trustees  and  the 
manned  in  whiHi  he  or  fl^r-y  Hh;dl  jirT'Oiint,  and  to  whom,  if  nreoimt- 
ing  ho  required  ;  hut  siirh  pou^prs  and  dutiei?  tihall  not  ha  held  to  be 
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e^idusive  of  other  powers  which  mflj  be  necessary  to  enable  such 
trustee  or  trustees  to  fully  c^rry  out  the  object  of  such  grant- 

(4)  The  mod^and  manner,  and  by  whom,  the  successors  to  tbs 
trustee  or  trustees  namM  in  the  grant  are  to  be  appointed, 

*(5)  Such  rules  and  regulations  for  the  management  of  the  prop- 
erty conveyed  as  the  grantor  may  elect  to  prescribe  j  but  such  rules 
shall,  unJess  the  grantor  otherwisi?  prescribe^  be  deemed  advisoiy 
only^  and  shall  not  preclude  such  trustee  or  trustees  from  making 
8uch  changes  as  new  conditions  may  from  time  to  time  require. 

(6)  The  place  or  places  where,  and  the  time  when,  the  building 
or  buildings  necessary  and  proper  for  the  institution  shall  be 
erected  J  and  the  character  and  extent  thereof.  The  person  inakint]j 
such  grant  may  therein  provide  for  all  other  things  necessary  and 
proper  to  carry  out  the  purposes  thereof,  and  especially  may  such 
person  provide  for  such  lectures,  exhibitions^  instruction  or  arause- 
raent  in  connection  with  such  institution  as  he  may  deem  de- 
sirable. 

3-  The  trustee  or  trustees  named  in  such  grant  and  their  succear 
Bors,  may  in  the  name  of  the  institution,  as  designated  in  such  grant, 
sue  and  defend,  in  relation  to  the  trust  property  and  in  relation  to 
all  matters  affecting  the  institution  endowed  and  established  by 
such  grant. 

4.  The  person  making  such  grants  by  a  provision  therein,  may 
elect^  in  relation  to  the  property  conveyed  and  in  relation  to  the 
erection,  maintenance  and  management  of  such  institution,  to  per- 
form, during  his  life,  all  the  duties  and  exercise  all  the  powers 
which,  by  the  terms  of  the  grant,  are  enjoined  upon  and  vested  in 
the  trustee  or  trustees  therein  named.  If  the  person  making  such 
grant,  and  making  the  election  aforesaid,  be  a  married  person,  such 
person  may  further  provide  that  if  the  wife  of  such  person  survive 
him,  then  such  wife,  during  her  life,  may,  in  relation  to  the  prop- 
erty conveyed,  and  in  relation  to  the  erection,  maintenance  and 
management  of  such  institution,  perform  all  the  duties  and  exer- 
cise all  the  powers,  which,  by  the  terms  of  the  grant,  are  enjoined 
upon  and  vested  in"  the  trustee  or  trustees  therein  named,  and  in 
all  such  cases  the  powers  and  duties  conferred  and  imposed  by 
such  grant  upon  the  trustee  or  trustees  therein  named,  shall  be 
exercised  and  performed  by  the  person  making  such  grant,  or  by 
bis  wife  during  his  or  her  life,  as  the  case  may  be ;  provided,  how- 
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ever,  that  upon  the  death  of  such  persoiij  ox  his  surviving  wife^  as 
the  case  may  be,  such  powers  and  duties  shall  devolve  upon  and 
shaO  he  exercised  by  the  trustee  or  trustees  named  in  the  grant 
and  their  successors. 

5,  The  person  making  such  grant  may  therein  reserve  the  right 
to  alter,  amend  or  modify  the  terms  and  conditions  thereof  and  the 
truata  therein  created,  in  respect  to  any  of  the  matters  mentioned 
or  referred  to  in  paragraphs  numbered  one  to  six  inclusive  of  sub- 
division two  hereof;  and  may  also  therein  reserve  the  right^  during 
the  life  of  such  person,  of  absolute  dominion  over  the  rents,  issues 
and  profits  of  the  real  property  conveyed,  without  liability  to  ac- 
count therefor  in  any  manner  whatever,  and  without  any  liability 
over  against  the  estate  of  such  person;  and  if  any  such  person  be 
married^  such  person  may,  in  said  grant,  further  provide  that  if 
his  wife  survive  him^  then  such  wife,  during  her  life,  may  have 
the  same  dominion  over  such  rents,  issues  and  profits,  without  lia- 
bility to  account  therefor  in  any  manner  whatever,  and  without 
liability  over  against  the  estate  of  either  of  the  spouses. 

6,  Any  such  grant  may  he  executed,  acknowledged  and  recorded 
in  the  same  manner  as  is  now  provided  hy  law  for  the  execution^ 
acknowledging  and  recording  of  grants  of  real  property. 

7,  No  suit  J  action  or  proceeding  shall  be  commenced  or  main- 
tained by  any  person  to  set  aside,  annul  or  affect  said  conveyance, 
or  to  affect  the  title  to  the  property  conveyed,  or  the  right  to  the 
possession,  or  to  the  rentSj  issues  and  profits  thereof,  unless  the 
game  be  commenced  within  two  years  after  the  date  of  filing  such 
grant  for  record ;  nor  shall  any  defense  he  made  to  any  suit,  action 

or  proceed  iuijj  com  men  red  hy  the  trn?teo  or  tnistees  named  in  said 
grant  or  their  successors,  privies  or  pn-smis  holding  under  them, 
which  defense  involves  the  lep^ality  of  said  ^rant,  or  affects  the 
title  to  the  property  thereby  conveyed,  or  the  ricrht  to  the  posses- 
sion or  the  rents,  issue^i  and  profits  thereof-,  unle*^s  such  defense 
is  made  in  a  suit,  action  or  proceed inir  cnrnmcncfd  within  two 
years  after  such  irrant  shall  have  heen  filed  fnr  rcp^ord.  (Amended 
by  L.  ir>20,  eh.  HjO,  in  cffe^H  April  12,  1030.) 

^Derivmtion:  L,  1893.  eh.  516,  |§  1-7;  Section  1,  aa  ameniltd  by  L.  1905. 
nb.  B93,  §  1. 

§  116h  Executors',    fiduciaries'    and    traatees*    mvestments    in    certain    stocks 
Whenever  an  executor,  trustee,  guardian  of  an  infant^  committeo 
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of  a  lunatic,  or  other  person  or  persons  acting  in  a  fiduciary  capa- 
city, or  a  life  tenant,  ia  entitled  to  receive  the  proceeds  of  the  sale 
of  any  real  property  sold  or  to  le  sold  pursuant  to  the  provisions 
of  this  article,  or  pursuant  to  a  judgment  in  partition,  or  pursuant 
to  a  power  of  sale  contained  in  a  deed  or  will,  and  the  said  pwjp- 
erty  has  been  or  is  about  to  be  purchased  by  a  corporation  formed  or 
to  be  formed  for  such  purpose^  and  all  adult  beneficiaries  and  also 
all  adult  persons  having  a  vested  interest  or  estate  in  possession, 
reversion  or  remainder  in  the  proceeds  of  such  sale  have  agreed, 
or  desire  to  agree  that  their  share  of  such  proceeds  shall  be  invested 
in  the  stock  and  bonds  or  in  either  the  stock  or  bonds  of  such  cor- 
poration, then  the  said  executor,  trustee,  guardian,  committee  or 
other  person  or  persons  acting  in  a  fiduciary  capacity,  or  the  life 
tenant  or  tenants,  may,  with  the  approval  of  the  supreme  court, 
invest  his  share  of  the  proceeds  of  such  sale  in  the  stock  or  bonds 
of  such  corporation,  provided,  however,  tb^t  such  corporation  shall 
be  prohibited  by  its  certificate  of  incorporation  from  investing  in 
any  stocks^  bonds  or  other  securities  other  than  rfeal  estate  which 
are  not  under  the  laws  of  this  state  a  proper  subject  for  the  invest- 
ment of  trust  funds.  The  supreme  court  shall  not  grant  an  order 
permitting  such  an  investment,  unless  it  appears  to  the  satisfaction 
of  such  court  that  a  written  notice  stating  the  time  and  place  of  the 
application  for  such  leave  has  been  ser\'ed  upon  every  beneficiary 
and  also  upon  every  person  in  being  having  a  vested  interest  or 
estate  in  possession,  reversion  or  remainder,  in  such  proceeds  at 
least  eight  days  before  the  making  thereof,  if  such  beneficiary  or 
other  person  is  an  adult  within  the  state;  or  if  a  minor,  lunatic, 
person  of  unsound  mind,  habitual  drunkard  or  absents,  until 
proof  of  the  service  on  such  beneficiary  or  other  person  of  such 
notice  as  the  court  or  a  justice  thereof  prescribes.  The  court  shall 
appoint  a  special  guardian  for  any  minor  and  for  any  lunatic, 
person  of  unsound  mind,  or  habitual  drunkard,  who  shall  not  be 
represented  by  a  committee  duly  appointed*  The  applieaiion  must 
be  by  petition  duly  verified,  must  be  made  by  the  executor,  trustee, 
guardian  of  an  infant,  committee  of  a  lunatic,  or  such  other  person 
or  persons  acting  in  a  fiduciary  capacity^  or  a  life  tenant,  entitled 
to  receive  the  proceeds  of  such  sale,  and  shall  set  forth  the  reasons 
for  such  investment  and  the  nature  thereof  and  the  peculiar  facts 
-which  make  it  proper  that  the  application  shall  be  granted.  After 
taking  proof  of  the  facts  either  before  the  court  or  a  referee,  and 
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lieariag  the  parties  and  fully  examining  into  the  maKer,  the  court 

must  make  a  final  order  upon  the  application.    In  case  the  applica- 

lioai  IB  granted,  the  final  order  must  authorize  the  aaid  executor, 

ttostee,  guardian  of  an  infant,  comjnittee  of  a  lunatic,  or  other 

person  or  persons  acting  in  a  fiduciary  capacity,  or  life  tenant,  m 

^utitlpd  to  receive  the  proceeds  of  such  sale,  to  make  such  invcist- 

ment  upon  such  tonus  and  conditions  aa  the  court  may  jlurt'in 

pt^scrihe. 

Di^ptvfttic^iki  Real  Propertv  Law,  fi  94,  added  by  L  IBOl,  ch.  166,  §  .  and 
aitiend«U  by  L,  1904,  eh,  742/|  l. 

S   117.  Coiiual»lo3i9  af  tmttee*. 

Anj  trustee,  under  a  deed  of  trust  to  sell  real  property  for  the 
benefit  of  cre<litor3,  shall  be  entitled  to  and  allowed  upon  an  ae* 
connting  hereafter  had,  the  same  commissions  as  an  assignee  for 
the  benefit  of  creditors, 

|>«rlir»tlamt     L,  18fi6,  ch.  249,  |  I, 
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ARTICLE  5. 

POWERS, 

BEcnow  130,  Effe<rt^of  article. 

]31<  Definition  of  a  power^ 

132.  Definitions  of  grantor,  granteeL 

133.  Division  of  powers, 

134.  General  power, 

135.  Special  power. 

136.  Beneficial  power, 

,  137,  General  power  in  trust  "* 

138t  Special  power  in  trust. 
130,  Capacity  to  grant  a  power. 

140,  How  power  may  be  granted.    ' 

141,  Capacity  to  take  and  execute  a  power 

143.  Capacity  of  matried  woman  to  take  power 

143.  Capacity  to  take  a  Hpecial  and  beneficial  powen 

144.  Reservation  of  a  power. 

145.  Effect  of  power  to  revoke, 

146.  Power  to  sell  in  a  mortgage,  ^ 

147.  When  power  b  a  lien. 

148.  When  power  is  irrevocable, 

149.  When  estate  Sot  life  or  years  is  changed  into  a  feflu 
IGO,  Certain  powers  create  a  fee, 

151-  When  grantee  of  power  has  absolute  fee. 

152.  Effect  of  power  to  devise  in  certain  cases. 

153,  When  power  of  disposition  absolute, 
-     154,  Power  subject  to  condition. 

155,  Power  of  life  tenant  to  make  leases, 

156,  Effect  of  mortg-apc  by  gfrantee, 

157,  When  a  tnust  power  ia  imperative, 

15S.  Diatribiition  when  more  than  one  beneficiary,  ; 

159,  Benefielal  power  subject  to  creditors* 

IRQ.  Execution  of  power  on  dentil  of  trustee.  ^ 

161,  When  jjower  devolves  on  court. 

1(>2/When  creditors  m^j  compel  execution  of  trust  power» 
1G3,  Defective  execution  of  trust  power, 

164,  Effect  of  insolvent  assignment* 

165,  ITow  power  must  be  e^cecuted.  * 

166,  Execution  by  survivors,  • 

167,  Execution  of  power  to  dispose  by  devise, 

168,  Execution  of  power  to  dispose  by  grant, 

160,  When  direction  by  grantor  does  not  render  power  voiii 
170,  When  directions  by  grantor  need  not  be  followed,  i 
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StOnoN  111.  Nominal  conditions  may  be  disr^arded. 

172.  Intent  gf  grantor  to  he  observed.         \ 

173.  Consent  of  (srrantor  or  third  person  to  execution  of  power. 
174-  When  all  must  consent. 

176.  Omission  to  recite  power, 

176,  Wben  devise  operates  aa  an  execution  of  the  power, 

177i  Disposition  not  void  because  too  extensive* 

178.  Computation  of  term  of  suapension, 

179-  Capacity  to  take  under  a  power. 

180.  Purchaser  under  defeetive  execution- 

181.  Instniment  affoctod  by  fraud, 

182.  Sections  applicable  to  trust  powers. 

0 
9   130.  Effect  at  ftrtlcLe. 

Powers,  as  they  existed  bj  law  on  the  tbirtf-first  day  of  Deeem- 
oer^  eighteen  hundred  and  twenty-nine,  are  abolished.  Hereafter 
the  creation,  construction  and  execution  of  powers,  affecting  real 
property^  shall  be  gubjeet  to  the  provisions  of  this  article;  but  this 
article  does  not  extend  to  a  simple  power  of  attorney  to  convey  real 
property  in  the  name  and  for  the  benefit  of  the  owner, 

UertTAtiQiftt    Real  Property  Law,  §110. 

§   13 1«  I>«ftiiitioii  of  a  poorer, 

A  power  is  an  authority  to  do  an  act  in  relation  to  real  property, 
or  to  the  creation  or  revocation  of  an  estate  therein,  or  a  charge 
thereon  J  which  the  owner^  granting  or  reserving  the  power,  might 
himself  lawfully  perform. 

D«rlirAtlaiii     Real  Property  Law,  |    111, 
%  132.  Defljiitloiiff  of  grantov,  grantee. 

The  word  **  grantor  "  is  used  in  this  article,  in  connection  with  a 
power,  as  designating  the  person  by  whom  the  power  is  created, 
whether  by  grant  or  by  devise ;  and  the  word  "  grantee  "  is  so  used 
as  designating  the  person  in  whom  the  power  13  vested,  whether  by 
grant,  devise  or  reservation. 

DerlTftfloiii     Real  Property  Law,  8   112. 

I 
f  133,  Division  of  pow^i^s* 

A  power,  as  authorized  in  this  article,  is  either  general  or  special, 

ind  either  beneficial  or  in  trust 

O^Hvatfoai     Real  Property  Law,  £  113. 
§   134,  General  power* 

A  power  is  general,  where  it  authorizes  the  transfer  or  incum- 
brance of  a  fecj  by  either  a  conveyance  or  a  will  of,  or  a  charge  on^ 
the  property  embraced  in  the  power,  to  any  grantee  whatever. 

DerlTallani     Rei^  Property  Law,  §  114. 
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§   135.  SpiTolal  power. 

A  power  is  special  where  either;  '** 

1,  The  persons  or  class  of  persons  to  whom  the  disposition  of 
the  property  under  the  power  is  to  be  made  are  designated;  or^ 

%  The  power  authorkes  the  transfer  or  incumbrance,  hy  a  con- 
vejancej  will  or  charge,  of  any  estate  less  than  a  fee. 

DcrlYtttloai    Real  Property  Law,  I  115. 

* 
}   136.  Beneficial  power. 

A  general  or  special  power  is  beneficial,  where  no  person,  other 
than  the  grantee,  has,  bj^the  term  of  its  creation,  any  interest  in 
its  execution,  A  beneficial  power,  general  or  special^  other  than 
one  of  those  specified  and  defined  in  this  article,  is  void, 

D^rtTstlon)     Real  Property  Law,  |  116. 
f   137.  Gener^  pi^ver  in  tntnt. 

A  general  power  is  in  trust,  where  any  person  or  class  of  persona, 
other  than  the  grantee  of  the  power,  is  designated  as  entitled  to  the 
proceeds,  or  any  portion  of  the  proceeds,  or  other  benefits  to  result 
from  its  execution. 

DeilT«tioiit    Iteal  Property  Law,  §  117, 

f   138*  Bp^eial  power  1a  trait. 

A  special  power  is  in  trust,  where  either, 

Ip  The  disposition  or  charge  which  it  authorizes  is  limited  to 
be  made  to  a  person  or  class  of  persons,  other  than  the  grantee  of 
the  power;  or, 

2.  A  person  or  class  of  persons,  other  than  the  grantee,  i» 
designated  as  entitled  to  any  benefit,  from  the  disposition  or  charge 
authorized  by  the  powen 

DerlTmtlont     Real  Property  Law,  §  118, 

I  130.  Capftelty  to  craMt  a  power. 

A  person  is  not  capable  of  granting  a  power,  who  is  not,  at  the 
same  time,  capable  of  transferring  an  interest  in  the  property  to 
which  the  power  relates* 
DeriT«tloiii     Rejtl  Property  Law,  §  119. 

§  140.  Ho^  poorer  nt^y  "be  f^mnted. 

A  power  may  be  granted  either : 

1.  Bjr  a  suitable  clause,  contained  in  an  instrument  sufficient  tc> 
pass  an  estate  in  the  real  property,  to  which  the  power  relates^ 

2.  By  a  devise  contained  in  a  will 
DetivmtloKi    Heal  Property  law,  §  120, 
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(  141*  C&iigboltj  to  take  mmA  ezeonte  a  pvwmr^ 

A  power  ma  v  be  vested  in  anj  person  capable  in  law  of  holding, 
but  cflnnot  be  exercised  by  a  person  not  capable  of  transferring 
real  property, 

Derii^«tioiit    Real  Property  Law,  S  12L 

I  142,  Capadty  of  married  womaii  to  tm!k%  pow^r. 

A  general  and  beneficial  power  may  be  given  to  a  married  woman, 
to  dispose,  during  her  marriage,'  and  without  concurrence  of  her 
husband,  of  real  property  conveyed  or  devised  to  her  in  fee. 

l>«rlf^&tJDiii    R^al  Property  Law,  g  122, 

%   143.  Cap&cit|r  to  taJce  m  ap«olal  and  faeneftclal  power. 

A  special  anti  beneficial  power  may  be  granted, 

1.  To  a  married  woman,  to  dispose,  during  the  marriagG,  and 
without  the  concurrence  of  her  husband,  of  any  estate  less  than 
a  fee,  belonging  to  her,  in  the  property  to  which  the  power  relates; 
or, 

2,  To  a  tenant  for  life,  of  the  real  property  embraced  in  the 
power^  to  make  leases  for  not  more  than  twenty-one  yeara^  and  to 
commence  in  possession  during  his  life;  and  such  a  power  is  valid 
to  authorize  a  lease  for  that  period  but  is  void  as  to  the  excess, 

""    E»erIirKtloi»r     Real  Property  Law,  §    123. 

f   144.  Reserratlcm  of  a  power. 

The  grantor  in  a  conveyance  may  reserve  to  himself  any  power,. 
beneficial  or  in  trusty  which  he  might  lawfully  grnnt  to  another; 
and  a  power  thus  resented  shall  he  subject  to  the  provisions  of  this 
article,  in  the  same  manner  as  if  granted  to  another. 

DepiTsttoni    Real  Property  LaWj  |  124. 

ft   145.  Effect  of  pow«r  to  totoIec. 

Where  the  grantor  in  a  con%*ryance  reserves  to  himself  for  his 
own  benefit,  an  absolute  power  of  revocation,  he  is  to  be  still  deemed 
the  absolute  owner  of  the  estate  conveyed,  so  far  as  the  righta  of 
creditors  and  purchasers^! re  concerned. 
nprlTAtloas    Real  Property  Law,  S  126, 

ft   146.  Power  to  »«ll  in  a  morteAK^* 

Where  a  power  to  sell  real  property  is  given  to  a  mortgagee,  or 
to  the  grantee  in  any  other  conveyance  intended  to  secure  the  pay- 
mem  of  money,  the  power  is  deemed  a  part  of  the  security,  and 
vests  in,  and  may  be  executed  by  any  person  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  so  secured  to  be  paid. 

ttorlTKiloai    Real  Praperty  Law*  |  ISO. 
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§  147.  Wlteii  povrer  Is  a  lien. 

A  power  is  a  lien  or  charge  on  the  real  property  which  it 
emDraceSj  as  agaiast  creditors^  purchasers  and  incumbrancers  in  good 
faith  and  without  notice,  of  or  from  a  person  having  an  estate  in  the 
property,  only  from  the  time  the  instrument  containing  the  power 
is  duly  recorded.  As  against  all  other  persons,  the  power  is  a  li^ 
from  the  time  the  instrument  in  which  it  is  contained  takes  effect 

Derivation  J     Rea]    Property  Law,  %   127. 
§    148i  WIlgq  power  is  IrreTocable, 

A  power,  whether  beneficial  or  in  trust,  is  irrevocablej  unless 
«n  authority  to  revoke  it  is  granted  or  reserved  in  the  instrument 
erecting  the  power* 

BerlvalJaDi    Real  Property  Law,  §  128. 

§  149.  Wliem  eitat'e  for  life  or  yeara  !■  clia^iiged  into  a  fee. 

Where  an  absolute  power  of  disposition  no£  accompanied  by  a 
trust  J  is  given  to  the  owner  of  a  particular  estate  for  life  or  for 
years,  such  estate  is  changed  into  a  fee  absolute  in  respect  to  the 
rights  of  creditors,  purchasers  and  incumbrancers,  but  subject  to 
any  future  estates  limitpd  thereon,  in  case  the  power  of  absolute 
dispoeition  is  not  executed^  and  the  .property  is  not  sold  for  the 
satiaf action  of  debts- 

DerlTiLtlotie    Real  Properlj  Law,  9  129p 

S    150.  Certain  powers  create  n  fee. 

Where  a  like  power  of  disposition  is  given  to  a  person  to  whom 
no  particular  estate  is  limited,  such  person  also  takes  a  fee,  subject 
to  any  future  estates  that  may  bo  H tinted  thereon,  but  absolute  in 
respect  to  creditorsj  piirchasers  and  incumbrancers, 

Dcrlrafloni     Real  Property  Law,  |  13Q, 

§   151«  Wbea  grantee  of  pov^er  liai  abiolate  fee. 

Where  such  a  power  of  disposition  is  given,  and  no  remainder  is 
limited  on  the  estate  of  the  grantee  of  the  power,  such  grantee  ia 
ei] titled  to  an  absolute  fee. 

Derivation  I     R^al  Property  Law,  |   i3L 

§  #92.  Effect  of  power  to  devise  in  certain  <!a«et. 

Where  a  general  and  beneficial  po%ver  to  devise  the  inberitanoe  13 
given  to  a  tenant  for  lifcj  or  for  years,  such  tenant  is  deemed  ta 
possess  an  absolute  power  of  disposition  within  the  meaning  of 
and  subject  to  the  provisions  of  the  last  three  sections 
DerlTvtloiii    Real  Property  Xaw,  §  132, 
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I  163.  "WliAiL  power  of  dlApositloa  abiolnte. 

Everj  power  of  disposition  hy  means  of  which  the  grantee  is 
enabled,  in  his  lifetimej  to  dispose  of  the  entire  fee  for  hia  own 
benefit,  is  deemed  absolute. 
Dcrivmtlon:     Real  Property  Law,  f  13S.  ^ 

S   154.  FoweT  Btibjeet  to  oonditloa^ 

A  general  and  beneficial  power  may  be  created  subject  to  a  con- 
dition precedent  or  subsequent,  and  until  the  power  becomes 
absolutely  vested  it  is  not  subject  to  any  provisions  of  the  last 
four  sections.  i 

VrrlvstloAi     Real  Prop^Hj  Law,  |  134. 

f   155.  Power  of  Hfo  tenftst  to  make  ImmMmw* 

The  power  of  a  tenant  for  life  to  make  leases  is  not  assignable 
as  0  separate  interest, *but  is  annexed- to  hia  estate,  and  passes  by  a 
grant  of  such  .estate  unless  apeeially  excepted.  If  so  excepted,  it  is 
extinguished.  Such  a  power  may  be  released  by  the  tenant  to  a 
person  entitled  to  an  expectant  estate  in  the  property,  and  shall 
thereupon  be  extinguished. 

DcrlTfttiont     Real  Propertj  Law,  )   136, 
I   156,  £9e«t  of  znoi^tcaee  by  gTantoc. 

A  mortgage  executed  by  a  tenant  for  life,  having  a  power  to 
make  leases,  does  not  extinguish  or  suspend  the  power;  but  the 
power  is  bound  by  the  mortgage  in  the  same  manner  as  the  real 
property  embraced  therein,  and  the  effects  on  the  power  of  such 
lien  by  mortgage  are : 

1.  That  the  mortgagee  i^  entitled  to  an  execution  of  the  power 
so  far  as  the  satisfaction  of  his  debt  requires ;  and, 

2,  That  any  subsequent  estate,  created  by  the  owner,  in  execution 
of  the  power,  becomes  subject  to  the  mortgage  as  if  in  terms 
embraced  therein, 

EI«rivatlonE     Reii  Property  Law,  &  136- 
§    laT.  Wnen  m  trii«t  power  ia  imperattTO, 

A  trust  power,  unless  its  execution  or  non-execution  is  made  „ 
expressly  to  depend  on  the  will  of  the  grantee,  is  imperative,  and 
imposes  a  duty  on  the  grantee,  the  performance  of  which  may  be 
compelled  for  the  benefit  of  the  person  interested.  A  trust  power 
does  not  cease  to  be  imperative  where  the  grantee  has  the  right  to 
select  any,  and  exclude  oth^^rs,  of  the  persons  designated  as  the 
beneficiaries  of  the  trust 

OcrLTAtloa  I    Real  Property  Law,  fi  137. 
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f   15S.  iHstrlbnttoa  wl^en  iiLC»r«  tliaa  one  liemeficLmTj. 

Where  a  dispoaitian  under  a  power  is  riiroetcd  to  be  made  ta» 
among}  or  betiveeii,  two  or  more  persons,  without  any  specification 
of  the  share  or  sura  to  b©  allotted  to  each,  all  the  persons  designated 
shall  be  entitled  to  an  equal  proportion;  but  when  the  terms  of 
the  power  import  that  the  estate  or  fund  is  to  be  distributed  among 
the  persons  so  designated^  in  such  manner  or-  proportions  as  the 
grantee  of  the  power  thinks  proper^  the  grantee  may  allot  the 
whole  to  any  one  or  more  of  such  persons  in  exeluaion  of  the 
others. 

DerlTatiom    Real  Property  Law,  |  138. 

I   159.  B«iieftclal  power  rabjeet  to  credlto^m. 

A  speeial  and  beneficial  power  is  liable  to  the  claims  of  creditors 
in  the  same  manner  aa  other  interests  that  can  not  be  reached 
by  execution ;  and  the  execution  of  the  power  may  be  adjudged  for 
the  benefit  of  the  creditors  entitled- 

D^FlTAtioiii     Real  Property  Law,  f  139. 

fl   160,  Ezeimtiou  of  power  on  deatli  of  tnuitoo. 

If  the  trustee  of  a  power,  with  the  right  of  selectionj  dies 
leaving  the  power  unexecuted,  its  execution  must  be  adjudged  for 
the  benefit,  equally^  of  all  the  persons  designated  as  beneficiariee  of 
the  trust. 

Derivation  4    Re*l  Property  Law,  fi  140. 

1   16ip  Wit  on  pow^er  devolvea  om  oourt* 

Where  a  power  in  trust  is  created  by  will,  and  the  testator  has 
omitted  to  designate  by  whom  the  power  is  to  be  executed,  ita 

execution  devolves  on  the  supreme  court* 

OerlTfttlovi     Real  Property  Law,  f  liL 

i   162.  W]i«m  oFOdltors  inay  compel  exeontiom  of  tnut  pow«r« 

The  execution  J  wholly  or  partly,  of  a  trust  power  may  be 
adjudged  for  the  benefit  of  the  creditors  or  assignees  of  a  person 
entitled  as  a  beneficiary  of  the  trust,  to  compel  its  execution,  where 

bis  interest  is  assignable. 

D«rlv«tloiii     Real  Property  Lair,  S  142.  •  .  ^ 

%  163.  DefectlTo  exocntton  of  tm»t  power. 

Where  tlio  exeention  of  a  power  in  trust  is  defective,  wholly  or 
partly,  under  the  pro\risiona  of  this  article,  its  proper  execution  may 
be  adjudged  in  favor  of  the  person  designated  as  the  beneficiary  of 
the  trust. 

DerlTHiioAi    Real  Property  Law,  fl  143, 
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A  beneticia]  power,  and  the  interest  of  every  pf^rson  entitled  to 
compel  the  execution  of  a  tmat  power,  ahall  pass,  respectively,  to  a 
trustee  or  committee  of  the  estate  of  the  person  in  whom  the  power 
•r  interest  is  vested,  or  an  assignee  for  the  benefit  of  creditors- 

Il«rlv«tl«ai     Real  Property  Law,  |  144. 

f  165^  Hdw  pvwer  mait  1i«  ezeeutea. 

A  power  can  ha  executed  only  by  a  written  instniment,  which 
would  be  sufficient  to  pass  the  ^tate,  or  interest,  intended  to  pasa 
under  the  power,  if  the  person  executing  the  power  were  the  actual 

0WB€r. 

l>«rlv*UoBi     Raal  Propertj  Law,  §  145. 

Where  a  power  is  vested  in  two  or  more  persons,  all  must  unite 
in  its  execution ;  but  if  before  its  execution,  one  or  more  of  such 
persons  dies,  the  power  may  be  executed  by  the  survivor  or 
survivors. 

DeHT»tl««i     Real  Property  Law,  £  146, 

t  16T.  Ezflomtion  of  powier  to  dlipoie  hj  devlae* 

Where  a  power  to  dispose  of  real  property  Is  confined  to  a  dis- 
position by  devise  or  will,  the  instrument  must  be  a  written  will, 
executed  as  required  by  law. 

DerlYAtloai     Heal  Property  Law*  S  147- 

§  168.  Exeentloa  of  pow«r  to  dJ>poa«  hj  erast. 

Where  a  power  is  confined  to  a  disposition  by  grant,  it  can  not 
be  executed  by  will,  although  the  disposition  is  not  intended  to  take 
effect  until  after  the  death  of  the  person  executing  the  power. 
DerlTattoBt     Real  Property  Jmw,  fl  148.  i  ' 

f   169.  Wliem  direction  hj  crantor  doe*  not  rendei'  power  void. 

Where  the  grantor  of  a  power  has  directed  or  authorized  it  to 
be  executed  by  an  instrument  not  sufficient  in  law  to  pass  the  estate, 
the  power  is  not  void,  but  its  execution  is  to  be  governed  by  the 
provisions  of  this  article. 
DerlvatloKi    Real  Property  Law,  f  149, 

I   170.  Wltem  dixectlomA  hy  errant o^r  n«ed  not  %«  followed. 

Where  the  grantor  of  a  power  has  directed  any  formality  to  be 

observed  in  its  esecutionj  in  addition  to  those  which  would  be 

sufficient  by  law  to  pass  the  estatOj  the  observance  of  such  additional 

formality  is  not  necessary  to  the  valid  execution  of  the  power* 

DerlTnlloBi    Real  Property  Law,  |  150. 
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I 
§  171*  Homiii^  eondltlmiB  iakj  lie  dljresarded. 

Where  the  conditions  annexed  to  a  power  are  merely  nominal, 
and  evince  no  intention  of  actual  benefit  to  the  party  to  whom, 
or  in  Tvhose  favor^  th^  are  to  be  performed,  they  may  be  wholly 
disregarded  in  the  execution  of  the  power* 

DcFlTfttlDDi     Real  Property  Law,  §  IfiL 

'I   172,  latest  of  Kvaator  to  be  obfterred. 

Except  as  provided  in  thia  articloj  the  intentions  of  the  grantor 
o{  a  power  as  to  the  manner,  time  and  conditiona  of  its  eseeution 
must  be  observed ;  subject  to  the  power  of  the  supreme  court  to 
supply  a  defective  execution  as  provided  in  this  article. 

Derivation  I    Real  Property  Law,  §  162. 

t   173.  Consent  of  Kvantor  or  tbird  peraoi^  to  e^eentiott  of  power. 

Where  the  consent  of  the  grantor  or  a  third  person  to  the  execu- 
tion of  a  power  is  requisite,  such  consent  shall  be  expressed  in  the 
instrument  by  which  'the  power  is  executed,  or  in  a  written 
certificate*  In  the  first  case,  the  instrument  of  execution^  in  the 
second,  the  certificate,  must  be  subscribed  by  the  person  whose 
consent  is  necessary ;  and  to  entitle  the  instrument  to  be  recorded, 
such  signature  must  be  acknowledged  or  proved  and  certified  in  like 
manner  as  a  deed  to  be  recorded. 

DeHTettoui     Real  Property  Law,  J  1^  '  ^ 

i   17C  Wben  all  innst  conaent. 

Where  the  consent  of  two  or  more  persons  to  the  exeention  of  a 
power  is  requisitej  all  must  consent  thereto;  but  if,  before  its 
execution,  one  or  more  of  them  die,  the  consent  of  the  snrvivor  or 
survivors  is  sufficient,  imless  otherwise  prescribed  by  the  terms  of 
the  power- 

DertTMiont    Real  Property  Law,  %  154. 

§   175.  OiiLlMitm  to  reette  poorer* 

An  instrument  executed  by  the  grantee  of  a  power ,  conveying 
an  estate  or  creating  a  charge,  which  he  would  have  no  right  to 
convey  or  create,  except  by  virtue  of  the  power,  shall  be  deemed  a- 
valid  execution  of  the  power,  although  the  power  be  not  recite  or 
referred  to  therein. 

neriwmttont    Real  Property  law,  t  165- 

%  176.  Wben  de^se  operates  ai  an  exeention  of  tbe  ptfweTw 

Eeal  property  embraced  in  a  power  to  devise  passes  by  a  will 
purporting  to  convey  all  the  real  property  of  the  testator,  unless 
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the  intent  that  the  will  h  not  to  operate  as  an  execution  of  Ihi* 
power,  appears,  tUher  cxpreesly  or  hj  necessary  implication. 
DrrlvAtEaai     Real  Propertj  Law,  f   156. 

I  177.  Bliposltioii  not  voiA  becKiue  toa  ezt«]i«ive. 

A  disposition  or  charge  by  virtue  of  a  power  is  not  void  on  the 
ground  that  it  is  more  tjxtensive  than  v^a^  authorized  by  the  power; 
but  an  estate  or  interest  so  created^  ao  far  as  embraced  by  tte 
terijis  of  the  power,  is  valid. 

Dertir&tloiit     Real  Property  Lawn   157. 

3   178.  Comptttatlom  of  tcmi  of  ftii«p«iiftlos. 

The  period  during  which  the  absolute  right  of  alienation  may  be 
suspended,  by  an  instrument  in  execution  of  a  power,  must  be  com- 
puted, not  from  the  date  of  such  instrument,  but  from  the  time 
mi  the  creation  of  tho  power, 

llerlTRtl(»iit    Real  Prop<?rtj  Law,  |  158. 

I   179.  Capacity  to  take  under  m  power. 

An  estate  or  interest  can  not  be  given  or  limited  to  any  person, 
by  an  instrument  in  execution  of  a  power,  unless 'it  would  have  been 
Talid,  if  given  or  limited  at  the  time  of  the  oreation  of  the  power* 
OerivAtiwiir    Real  Property  Law,  S  150. 

f   ISO*  PnrohaieT  under  defeetlve  ezeentioii. 

A  purchaser  for  a  valuable  consideration,  claiming  under  a 
defective  execution  of  a  power,  is  entitled  to  the  same  relief  as  a 
similar  purchaser,  claiming  under  a  defective  conveyance  from  an 
actxial  owner. 

DerlYattont     Real   Projierly  Ltiw,   §   160.  t 

§   ISl*  InfitmuLeitt  itfFeoted  hj  fraud. 

An  instrument  in  execution  of  a  power  h  affected  by  fraud,  in 
the  same  manner  as  a  conveyance  or  will,  executed  by  an  owne?  or 
by  a  trustee. 

'    O^rl^Mtloni     Real  Prop4?rty  Law,  |   ICl, 

i   18S*  Sections  appUcalile  to  trxtst  powers. 

Sections  one  Imudrcd  and  eleven  to  one  hundred  and  thirteen 
i>f  this  chapter,  both  inclusive^  in  relation  to  express  trust  estates, 
and  the  trustee  thereof^  apply  equally  to  trust  powers,  however 
created  J  and  to  the  grantees  of  such  powers.  ^ 

tierlTmtto&t    Real  Property  Law,  f  U2. 
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ARTICLE   6. 
DOWER. 

Bkotiok  190*  Dower. 

191.  Dower  In  lands  exchangeA 

193.  Dower  in  Jands  mortgaged  before  marriage, 
193-  Dower  in  landa  mortgaged  for  pfurchaae-money. 

194.  Surplus  proceeds  of  sale  under  purchase-moiie?  mortgag€a. 

195.  Widow  of  mortgagee  not  endowed. 

196.  When  dower  barred  by  misconduct. 

197.  Wben  dower  barred  by  jointure. 

198.  Wten  dower  barred  by  pecuniary  pro  visions* 

199.  Wben  widow  to  elect  between  jointure  and  dower- 
200*  Eleetion  between  devise  and  dower. 

201*  When  deemed  to  have  elected. 

202.  When  provision  in  lieu  of  dower  ia  forfeited.  ' 

£03.  E^ect  of  acts  of  husband. 

204  Widow's  quarantine, 

205.  Widow  may  bequeath  a  crop* 

206.  Divorced  woman  may  release  dower. 

207.  Married  woman  may  release  dower  by  attemflj. 

§   190.  BowAx-. 

A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands 
whereof  her  husband  was  seised  of  an  estate  of  inheritance^  at 
an  J  time  during  the  marriage.  ' 

li«rlT«ttont    Keal  Property  Law»  fi  170* 

I    101.  Hdw^r  In  l&ndfl  eachmiagcd* 

If  a  husband  seized  of  an  estate  of  inheritance  in  lands,  ex* 
rhangcs  them  for  other  landa,  his  widow  shall  not  have  dower  of 
h^ith,  but  she  must  make  her  election,  to  be  endowed  of  the  lands 
iiiven,  or  of  those  taken,  in  exchange;  and  if  her  election  be  not 
fvinced  by  the  commencement  of  an  action  to  recover  her  dower  of 
I  he  lands  ^iven  in  exchange,  within  one  year  after  the  death  of 
her  husband,  she  is  deemed  to  have  elected  to  take  her  dower  of  the 
lands  received  in  exchange. 

Dp^vatlokii     Real  Property  Law^  i   171. 
%    192.  Dower  In  lAtid*  morts&jE^^  b«for«  mafrii^fl. 

Where  a  person  seized  of  an  estate  of  inheritance  in  lands, 
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«3tecuted  a  mortgage  thereof,  before  marriage,  his  widow  13,  never- 
tbele^;  entitled  to  dower  of  the  lands  mortgaged,  as  against  every 
person  except  the  mortgagee  and  those  claiming  under  him. 
D«rlTmttoni    Real  Property  Law,  fi  172, 

I   103.  Dow«r  I&  lands  worteiieed  for  pnrelLK«e-inoiie7. 

Where  a  husband  purchases  lands  during  the  marriage,  and  at 
the  same  time  mor^ages  his  estate  in  those  lands  to  secure  the 
payment  of  the  purchase-money,  hi^  widow  is  not  entitled  to  dower 
of  those  lands,  as  against  the  mortgagee  or  tho^e  c^^iming  under 
him,  although  she  did  not  unite  in  the  mortgage,  SJie  is  entitled 
to  her  dower  as  against  every  other  person. 

DertT«ttoM>    Real  Property  Law,  f  173. 

9   104,  8«Tpl»s  pra«««ds  of  mmlm  nsder  purcl&aae-Bitt&oy  moTtsac^*, 

Where,  in  a  case  specified  in  the  last  section,  the  mortgagee,  or  a 
person  claiming  under  him,  causes  the  land  mortgaged  to  be  sold, 
after  the  death  of  the  husband,  either  under  a  power  of  sale  con- 
tained in  the  mortgage,  br  by  virtue  of  a  judgment  in  an  action 
to  foreclose  the  mortgage^  and  any  surplus  remains,  after  payment 
of  the  money  due  on  the  mortgage  and  the  costs  and  charges  of  the 
sale,  the  widow  is  nevertheless  entitled  to  the  interest  or  income 
of  one-third  part  of  the  surplus  for  her  life,  as  her  dower, 

ll«irlTatl««i     Real  Property  Law,  |  174. 
f   195.  Wldaw  of  mortEacee  not  endowed. 

A  widow  shall  not  be  endowed  of  the  lands  conveyed  to  her 
husband  by  way  of  mortgage,  unless  he  acquires  an  absolute  estate 
therein,  during  the  marriage, 

DerlvattDBi     Real  Property  Law,  |  175. 

%  19A+  Wlien  do^er  liafred  ti7  nilaeoadnet. 

In  case  of  a  divorccj  dissolving  the  marriage  contract  for  the 
mieconduct  of  the  wife j  she  shall  not  be  endowed- 

Di^rlTatlont     R^l  Property  Iaw,  4  176. 

'  f   197.  Wbem  dower  barred  by  joivttiire. 

Where  an  a^^tate  in  real  property  is  conveyed  to  a  person  and  his 
intended  wife,  or  to  the  intended  wife  alone,  or  to  a  person  in  trust 
for  them  or  for  the  intended  wife  alone,  for  the  purpose  of  creating 
a  jointure  for  her,  and  with  her  assent,  tlie  jointure  bars  her  right 
.or  claim  of  dower  in  all  the  lands  of  the  husband.  The  assent 
of  the  wife  to  such  a  jointure  is  evidonct  d,  if  she  be  of  full  age,  by 
her  becoming  a  party  to  the  conveyance  by  which  it  is  settled ;  if 
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she  be  a  minor,  by  her  joining  with  her  fatWr  or  guardian  in 
that  eonvej^ance.  .  f 

De^iy&tJont    Real  Property  Law,  ft  17T. 

§   108.  Whea  dower  1>«.rT6d  hj  p«o«mlar7  pnvtalonflt 

Any  pecuniary  provision^  made  for  the  benefit  of  an  intended 
Tvif'3  and  in  lieu  of  dower,  if  assented  to  by  her  aa  prescribed  in 
the  last  section,  bars  her  right  or  claim  of  dower  in  all  the  lands 
of  her  biisband.  _ 

DeriTBtltfui     Real  Property  Law,  §  ITS, 

I  190.  Wliea  widow  to  elect  between  Jolmtmre  ftad  dower. 

If,  before  the  marriage^  but  without  her  Bs^entj  or,  if  after 
the  marriage,  real  property  is  given  or  assured  for  the  jointure 
of  a  wife,  or  a  pecuniary  provision  is  made  for  her,  in  lieu  of  dower. 
she  must  make  her  election  whether  dhe  will  take  the  jointure  or 
peoimiary  provision,  or  be  endowed  of  the  lands  of  her  husband ; 
but  she  is  not  entitled  to  both, 

DerlTvtlont     Real  Property  Law,  %  179,  ■ 

§  200.  mectlon   between   devise  a&d  dowev. 

If  real  property  is  devised  to  a  woman,  or  a  pecuniary  or  other 
provision  13  made  for  her  by  will  in  lieu  of  her  dower,  she  must 
make  her  election  whether  she  will  take  the  property  so  devised,  or 
the  provision  so  made,  or  be  endowed  of  the  lands  of  her  husband ; 
but  she  is  not  entitled  to  YhAK 

Derl^rattom     Real  Property  Law,  §   180. 

1  201*  Wlien  deemed  to  ^ve  elected. 

Where  a  woman  is  entitled  to  an  election,  as  prescribed  in  either 

of  the  last  two  sections,  she  is  deemed  to  have  elected  to  take 
the  jointure,  devise  or  pecuniary  provision,  unless  within  one  year 
after  the  death  of  her  husband  she  enters  upon  the  lands  assigned 
to  her  for  her  dower,  or  cojpmencea  an  action  for  her  do  wen 
Butj  during  such  period  of  one  year  after  the  death  of  her  said 
husband,  her  time  to  make  such  election  may  be  enlarged  by  the 
order  of  any  court  competent  to  pass  on  the  accounts  of  executors, 
administrators  or  testamentary  trustees,  or  to  admeasure  dower,  on 
an  affidavit  showing  the  pendency  of  a  proceeding  to  contest  the 
probate  of  the  will  containing  such  jointure,  devise  or  pecnniarr 
provision,  or  of  an  action  to  construe  or  set  aside  such  will,  or  that 
the  amount  of  claims  against  the  estate  of  the  testator  can  not  be 
ascertained  within  the  period  so  limited,  or  other  reasonable  cause. 
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I  ,          and  an  notiVo  given 

to  such  pers^>nsj  and 

in  Bueh 

manner,  as  mch 

I             eourt  toay  direct 

Sucli  order  ahall  be  indexed  and  recorded  in 

the  same  manner  a^  a  notice  of  pendencj^  of  action  in  the  office 
of  the  clerk  of  each  cotintj  whf^reio  the  real  property  or  a  portion 
theiBof  affected  thereby  is  situated, 

Dcrlvatloni     -R&al  Property  Law,  |   ISl, 
I   20£i.  Wlken  proTiiloii  In  lieu  of  dower  la  f  orfelted* 

Every  jointure,  devise  and  pecnniary  provision  in  lieu  of 
dower  is  forfeited  by  the  woman  for  whose  benefit  it  is  made 
in  a  case  in  which  she  would  forfeit  her  dower;  and  on  such  for- 
feiture^ an  estate  ao  conveyed  for  jointure,  or  devised,  or  a  pecu- 
niary  provision  ^o  madc^  immediately  vesta  in  the  person  or  legal 
Tepreaentativea  of  the  person  in  whom  they  would  have  vested 
on  the  determination  of  her  interest  therein,  by  her  death* 
0«rlTattoii3     Real  Property^l^w,  §   182. 

§  203,  Effect  of  Aet>  of  hnsliaad. 

An  act,  deed  or  conveyaneCj  executed  or  performed  hy  the  hus- 
band without  the  assent  of  his  wife,  evidenced  by  her  acknowledg- 
ment thereof,  in  the  manner  required  by  law  to  pasa  the  contingent 
Tight  of  dower  of  a  married  woman,  or  a  judgment  or  decree  con- 
fessed by  or  recovered  against  him,  or  any  laches^  default,  covin,  or 
crime  of  a  husband,  does  not  prejudice  the  right  of  his  wife  to  her 
dower  or  jointure,  or  preclude  her  from  the  recovery  thereof. 

DerlvRttoni    Eeal  Property  Law,  |   183; 
f  £04,  WldowV  quarantine. 

A  widow  may  remain  in  the  chief  house  of  her  husband  forty 
days  after  his  deat;^h,  whether  her  dower  Is  sooner  assigned  to  her 
or  not,  without  being  liable  to  any  rent  for  the  same ;  and  in  the 
meantime  she  may  iiave  her  reasonahle  BUBtenanca  out  of  the 
estate  of  her  husband. 

De^rlTatloni     Real  propertj  J^W,  8   184. 
f  205.  Widow  may  bequeath  a  crop. 

A  widoiv  may  bequeath  a  crop  in  the  ground  of  land  held  by  bar 
in  dower* 
DerlTatioBi    Real  Property  Law,  §  185. 

§  £06.  IHTorc«d  -APoman  ma^  release  dower. 

A  woman  who  is  divorced  from  her  husband,  whether  such 
divorce  he  absolute  or  limited,  or  granted  in  his  or  her  favor,  hy  any 
court  of  competent  jurisdiction,  may  release  to  him,  by  an  instru- 
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ment  in  writing,  sufficient  to  pass  title  to  real  estate^  her  inchoata 
right  of  dower  in  any  specific  real  property  theretofore  owned  by 
him^  or  generally  in  all  such  real  property,  and  such  as  he  shall 
thereafter  acquire. 

DerlTatloar    Heal  Property  Law,  |  186. 

I  207p  MKr7l«d  womnn  mmr  releai«  dower  hj  sttoraoj. 

A  married  woman  of  full  age  may  release  her  inchoate  right 
of  dower  in  real  property  by  attorney  in  fact  in  any  case  wheiB  she 
can  personally  release  the  same, 
D«rlT«ttDKt    Keftl  Property  Law,  |  lfl7. 
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ARTICLE  7. 

*     LANDLORD  AND  TENAOTV 

SacTBiN  S20,  Action  for  uae  and  occtipation.  ' 

221.  Kent  due  on  life  Jeeves  recoverable. 

222.  When  rant  is  apportion  able.  ■ 

223.  Highta  where  property  or  lease  is  transferred* 

224.  Attornment  by  tenant 

225.  Kotjce  of  action  adverse  to  poBsession  of  tenant 
^     226.  Effect  of  renewal  on  sub-Tease. 

227.  When  tenant  may  surrender  premises. 

228,  Termination  of  tenancies  at  will  or  by  sufferance,  by  notice. 

229.  Liability  of  tenant  holdings  over  after  giving  notice  of  in- 

tention to  quit 

230,  Liability  of  tenant  holding  over  after  receiTing'  notice  to 

q^uit,     [Rep^aLed.i 

231,  Leas0p  when  void;  liability  of  landlord  where  premises  are 

occupied  for  unlawful  purpose. 

232.  IhiratioE  of  certain  agreements  in  New  Tork, 

ff  MO*  Avtlav  for  v>«  njtd  ooenpatioii* 

The  landlord  may  recover  a  rt^aaonable  compensation  for  the  use 
and"  occupation  of  real  property,  fey  any  personj  under  an  agree- 
Hjent,  not  made  by  deed ;  and  a  parol  lease  or  other  agreement  may 
be  used  as  evidence  of  the  amount  to  which  he  is  entitled. 
D«rlTKttoiii     Beal  Property  Law,  £  190. 

§  £21.  Rent  due  on  life  le»fle«  reeoverAble. 

Rent  due  on  a  lease  for  life  or  lived  is  recoverable  by  action,  as 
well  after  as  before  the  death  of  the  person  on  whose  life  the  rent 
depends,  and  in  the  same  maujier  as  rent  due  on  a  lease  for  years, 

HeplTattom    Real  Property  Law,  |  19L 

5  222.  Wlien  r«nt  it  apportlmialile, 

TMiere   a   tenant    for   lifo,   who   shall   have   demised   the   real 
property,  dies  before  the  first  rent  day,  or  between  two  rent  days, 
his  executor  or  administrator  may  recover  the  proportion  of  rent 
which  aciemed  to  him  bt^fore  his  death. 
D«rJv*tloni     Real  Property  Law,  I   102. 

t  £23.  Rlgliia  wbere  property  or  leaao  is  traasf  erred. 

The  grantee  of  leased  real  property,  or  of  a  reversion  thereof. 
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Of  of  gny  rentj  the  devisee  or  assignee  of  tte  lessor  of  such  a  leaae, 
or  the  heir  or  personal  representative  of  either  of  them^  has  the 
same  remedies,  by  entry,  action  or  otherwise,  for  the  nonperfor- 
jnanc?e  of  any  agreement  contained  in  the  assigned  lease  for  the 
recovery  of  rent,  for  the  doing  of  any  waste,  or  for  other  cause 
of  forfeiture  as  his  grantor  or  lessor  had,  or  would  have  had,  if 
the  reversion  had  remained  in  him.  A  lessee  of  real  property,  his 
assignee  or  personal  representative,  has  the  same  remedy  against 
the  lessor,  his  grantee  or  assignee,  or  the  representative  of  either, 
for  the  breach  of  an  agreemetit  contained  in  the  lease,  that  the 
lessee  might  have  had  against  his  immediate  lessor,  except  a 
covenant  against  incumbrances  or  relating  to  the  title  or' possession 
of  the  premises  leased^  Thia  section  applies  as  well  to  a  grant 
or  lease  in  fee, ^reserving  rent^  as  to  a  lease  for  life  or  for  years; 
hut  not  to  a  deed  of  conveyance  in  fee,  made  before  the  ninth  day 
of  April,  eighteen  hundred  and  five^  or  after  the  fourteenth  day  of 
April,  eighteen  hundred  and  sixty,  ^ 

DrrtVAtlont    Real  Property  Law.  S  183. 

9  224,  Attorameat  hy  t«iiAiit,  I 

The  attornment  of  a  tenant  to  a  stranger  u  absolutely  void,  and 
docs  not  in  any  way  affect  the  poasossion  of  the  landlord  unless  madr 
either: 

1.     With  the  consent  of  the  landlord ;  or, 

%  Pursuant  to  or  in  consequence  of  a  judgment,  order^  or  decree 
of  a  court  of  competent  jurisdiction ;  or, 

3.  To  a  mortgagee  J  after  the  mortgage  has  become  forfeited. 

DrrlTvtlont     Real  Property  Law,  f  194,  ' 

%   225.  Hijtlce  of  Action  adTcrae  to  poiaeftsloii  of  tenant* 

^\^u^^e  a  prr^eess  or  summons  in  ait  action  to  recover  the  real 
property  occupied  by  him^  or  the  possession  thereof,  is  served  upon 
iv  tenant,  hi'  must  forthwith  give  notice  thereof  to  his  landlord; 
othcr%vi:=o  lie  forfeits  the  value  of  three  years'  rent  of  such  property, 
to  the  landlord  or  other  person  of  whom  he  holds, 
Drrti-atfont    Real  Property  Law,  S  IftS. 

%  226.  Effect  of  renewal  on  «n1»-leaae. 

The  surrender  of  an  nnder-Iea^e  is  not  requisite  to  the  validity 
of  the  surrender  of  the  nriginal  lease,  where  a  new  lease  is  given 
hv  the  chief  landlord.  Such  a  surrender  and  renewal  do  not  impnir 
any  right  or  interest  of  the  chief  landlord,  his  lessee  or  the  holder 
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of  an  mider-lease,  under  the  original  lease;  ineludittg  the  chi€^f 
landlord's  remedj  by  entry,  for  the  rent  or  duties  secured  by  the 
new  lease,   not  exceeding  the  rent  and  duties  reserved  in   the 
original  lease  surrendrred. 
DcrtTmtlani     Real  Property  Law,  fi  1S6. 

f  227.  Wliem  tenant  may  ntTrender  premi«ea. 

Where  any  building,  which  i^  leasrd  or  oecupiedj  is  destroyed  or 
so  injured  by  the  elements,  or  any  other  cause  as  to  be  untenantablej 
and  unfit  for  occupancy,  and  no  express  agreemont  to  the  contrary- 
has  been  made  in  writing^  the  leas(?e  or  occupant  may,  if  the 
destruction  or  injury  occurred  without  his  fault  or  neglect,  quit 
and  surrender  possession  of  the  leasehold  premises,  and  of  the 
land  so  leased  or  occupied;  and  he  is  not  liable  to  pay  to  the 
lessor  or  owner,  rent  for  the  time  subsequent  to  the  surrender* 
D«nv&Uottr    Raal  property  Law,  §  107. 

i  22Sp  TAxmimAtloB  of  temameieB  mt  will  or  hj  muMermne^  hj  notiee. 

A  tenancy  at  will  or  by  sufFeranee,  however  created,  may  V.^ 
terminated  by  a  written  notice  of  not  less  than  thirty  days  given 
in  behalf  of  the  landlord,  to  the  tenant,  requiring  him  to  remove 
from  the  premises ;  which  notice  nmst  be  served,  either  by  deliver- 
ii^  to  the  tenant  or  to  a  person  of  suitable  age  and  discretion, 
residing  upon  the  prerai^^  or  if  neither  the  tenant  nor  such  a  per- 
son can  he  found,  by  affixing  it  upon  a  conspicuous  part  of  the 
premises,  where  it  may  be  conveniently  read.  At  the  expiration  of 
thirty  days  after  the  service  of  such  notice,  the  landlord  may  re- 
enter, maintain  ejectment,  or  proceed,  in  the  manner  prescribed  by 
law,  to  remove  the  tenant^  without  further  or  other  notice  to  quit. 

nerlTstioni     Real  Property  Law,  §  198, 

I  220,  Iiablllt7  of  tenant  Itoldl&E  ffver  aftet  t^winK  notloo  of  Ik- 
teation  to  quit* 

If  a  tenant  gives  notice  of  his  intention  to  quit  the  premises  held 
by  him,  and  does  not  accordingly  deliver  up  the  possession  thereof, 
at  the  time  specified  in  such  notice,  he  or  his  personal  representa- 
tives  must,  so  long  as  he  continue  in  poj^ession,  pay  to  the  landlord, 
his  heirs  or  assigns,  double  the  rent  which  he  should  other\\^ise  have 
paid,  to  be  recovered  at  the  same  time,  and  in  the  same  manner, 
as  the  single  rent. 

D«rtrBtioiii     Heal  Property  Tjiw,  §190. 

'§  230.  IklAlillity  of  tenant  boldias  aver  «ft«;^  reoel'rinE   moii««  te 
qnlt« 

(Eepealed  by  L.  1930,  eh,  138,  in  effect  April  1,  10:^0.) 
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§  3$1.  Lease^  wben  void;  liability  of  laodlOTi  where  pftmiaes  are  occupiei 
for  unlawful  purpose. 

1.  Whenever  the  lessee  or  occupant  otllier  than  the  owuer  of 
any  building  or  premises,  shall  use  or  occupy  the  same,  or  any 
part  thereof  J  for  any  illegal  trade,  manufacture  or  otlier  business, 
the  lease  or  ^agreement  for  the  letting  or  occupancy  of  such  build* 
ing  or  premises  shall  thereupon  become  void,  and  the  landlord  of 
such  lessee  or  occupant  may  enter  upon  the  premises  ao  l©t  or 
occupied. 

2.  TOio  owner  of  real  property,  knowingly  leasing  or  giving 

possession  of  Hhe  same  to  be  used  or  occupied,  wholly  or  partly, 

for  any  unlawful  trade,  manufacture  or  business,  or  knowingly 

permitting  the  same  to  be  so  used,  is  liable  severally,  and  also 

jointly  with  one  or  more  of  the  tenants  or  occupants  thereof,  for 

ii\y  damage  resulting  from  such  unlawful  use,  occupancy,  trade, 

mannfacture  or  business, 
DeriYaticfn:     Real  Property  Law,  §  201;  Subdivieioii  1,  I*  1873,  ch-  583, 

3  1. 

§  S9&  Duration  of  certain  agreements  m  ICew  Yotk, 

An  agreement  for  the  occupation  of  real  property  in  the  city 
iif  New  York,  which  shall  not  particularly  specify  the  duration 
of  the  occupation,  dball  he  deemed  to  continue  until  the  first  day 
of  October  next  after  the  possession  commences  under  the  agroe- 
ment  (Amended  by  L.  1918,  ch,  303;  L.  1920,  ch.  130,  in  ef- 
fect April  Ij  1920.) 

Deilvation:     Real  Property  Law,  %  202. 
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ARTICLE  8. 
CONVEYANCES  AND  MORTGAGES, 

Section  240.  DcfinHiona  ond  use  of  terms, 

241,  Ancient  conveyances  aboliahed- 

242.  When  written  conveyftnce  Deeefl»ary^ 

243,  Grant  of  fee  or  freehold.  ^ 

244,  When  prnnt  takes  effect 

245.  Eatate  which  pnases  by  grant  or  devise, 

246.  Certain  deeds  declared  grants, 

24T.  Conveyance  by  tenant  for  life  or  jeara  of  greater  estate 
than  posses se if*  \ 

248.  Effect  of  conveyance  where  property  ia  leased. 

249,  Covenants  in  Tnortga|;res. 

260,  Mortgagira  on  real  property  inherited  or  deviaed. 

251.  Covenants  not   impliM. 

253.  fjineal   aud   collateral    warrant  iea   aboUslicih 

253.  Oonatniction  of  covenants  in  izrants  of  freehold  inti*reats. 

254.  Coast  ruction  o!  ckuscs  and  covenants  in  mort^iiiofi'F*  find  bondft, 

255.  Construction   of  g^rant  of  appurtenances  and  of  all   the 

rights  and  estate  of  grantor, 
256-  Conatruction  of  grant   in  executor's  or  tniatee^a  deed  of 

a ppurte nances,    and    of    the    estate    of    testator    and 

grantor, 
257<  Coven onts  bind  repreiientatives  of  grantor  and  mortga^r 

and  inure  to  the  heneiit  of  whom* 

258.  Short  forma  of  deeds  and  mortg'ages. 

259.  When  contract  to  lease  or  sell  void. 

260.  Effect  of  grant  or  mortgage  of  real  property  adTersely 

posaesaed. 

261.  Maintenance  of  telegraph  or  other  electric  wires  raises  no 

presumption  of  grant, 

262.  Conveyances  with   intent  to  defraud  purchasers  and  ia- 

cumbrancers  void. 
.       263.  Conveyances  with  intent  to  defrand  creditors  void- 

264*  Conveyances  void  as  to  creditora,  purchasers  and  incum* 
brancers,  void  as  to  heirs  and  aasigris. 

266,  Fraudulent  intent,  question  of  fact. 

266-  Hightg  of  purchoaer  or  incumbrancer  for  valuable  con- 
^  si  deration  protected. 

267,  Conveyances  with  power  to  revoke,  determine  or  alter- 

268,  Disaffirmance  of  fraudulent  act  by  executor  and  others, 

269,  When  remainderman  may  pay  interest  owed  by  life  tenants 

270,  Powers  of  courts  of  equity  not  abridged. 
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Bbctioit  271*  Cons tnirt ion  of  covenaiits  in  mort*A)rps  on  leaoes  of  reftl  pi^p- 
ertj  unci  bonds. 
272.  Construction   of  grant  of  appurtenant^es,  and  all   of  the   rights^ 

and  ^Htate  of  the  roortj^ngor* 
373.  What  form  of  mortage  on  leasp  of  real  property, 

274.  Transfers  ajid   morti^ageB  of  interests  in  decedents*  estat^^ 

275.  Aaai^nipnt  of   mortgage  required   In   Ijeii  of  certificate   of   rtls- 

c}iarge. 
275.  Apportionment  of    rent6,   annuities,    dividenda    and    other   pay- 
men  ta. 

§  240.  DeflnitloM  and  nae  of  t^rm>. 

1.  The  term  ''  heirs,'^  or  other  words  of  inberitaiifse^  are  not 
requisite  to  create  or  convey  an  estate  in  fee. 

2.  The  term  "  conveyance/'  as  used  in  this  article,  includes 
every  instrument,  in  writing,  except  a  will,  by  which  any  estate 
or  interest  in  real  property  is  created,  transferredj  assigned  or 
surrendered. 

3.  Every  instrument  creating,  transferring,  assigning  or  sur- 
rendering an  estate  or  interest  in  real  property  must  he  construed 
according  to  the  intent  of  the  parties,  so  far  as  such  intent  ran  be 
gathered  from  the  whole  instrument,  and  is  consistent  with  the 
rules  of  law. 

4.  The  terms  *'  estate  "  and  "  interest  in  real  property  "  include 
every  such  estate  and  interest,  freehold  or  cbattel|  legal  or  equita- 
ble, present  or  future,  vested  or  contingent. 

DrrlTatlom     Real  Property  Law,  f  205. 
I   241.  AAol«iit  convey Ancefl  abolished. 

The  conveyance  of  real  property  by  feoflfment^  with  livery  or 
seizin,  or  big  fines^  or  common  recoveries,  is  abolished. 
Derivation E    Real  Property  Law,  fl  206- 

I  242.  When  ivrttteii  eoaveyanee  neceaaary. 

An  estate  or  interest  in  real  property,  other  than  a  lease  for  a 
term  not  exceeding  one  year,  or  any  trust  or  power,  over  or  eon- 
ceming  real  property,  or  in  any  manner  relating  thereto,  cannot 
be  created,  granted,  assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  a  deed  or  conveyance  in  writings 
subscribed  by  the  person  creating,  granting,  assigning^  surrender- 
ing or  declaring  the  same,  or  by  his  lawful  agent,  thereunto 
authorized  by  writing.  But  this  section  does  not  affect  the  power 
of  a  testator  in  the  disposition  of  his  real  property  by  will ;  nor 
prevent  any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  any  declaration  of  trust  from  being 
proved  by  a  writing  subscribed  by  the  person  declaring  the  same. 
BcrtTattoBi    Real  Property  Lawp  |  207. 
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UT 


A  gratiit  in  fee  or  of  n  freehold  estate,  must  he  subscribed  by  the 
person  from  whom  the  estate  or  interest  conveyed  is  iut^^nded  to 
yn^%  or  by  his  lawful  agent.  If  not  duly  acknowledged  before  its 
delivery,  according  to  the  provisions  of  this  chapter,  its  execution 
and  delivery  must  be  attested  by  at  least  one  witness^  or,  if  not  ao 
attested,  it  does  not  take  effect  as  against  a  subsequent  purchaser 
or  inonmbrancer  until  so  acknowledged- 

0«riv&ll<»ni     Real  Property  Law,  |  208* 
f    244«  Whtsii  erant  t^ktsa   effect. 

A  grant  takes  effect,  ao  as  to  vest  the  estate  or  interest  intended  to 
be  conveyed,  only  from  its  delivery ;  and  all  the  rules  of  law,  now  in 
force,  in  respect  td  the  delivery  of  deeds,  apply  to  grants  hereafter 
eiecuted* 

l>«riTatloiiE    R^al  Propertj  Law,  g  20&.  "^ 

f  245.  Estate  wltlch  pAAmem  by  grant  or  devlae* 

A  grant  or  devise  of  real  property  passes  all  the  e^ate  or  in- 
terest of  the  grantor  or  testator  unle-ss  the  intent  to  pass  a  less 
estate  or  interest  appears  by  the  express  tenus  of  such  grant  or 
devise  or  by  necessary  implication  therefrom.  A  greater  estate  or 
interest  does  not  pass  by  any  grant  or  conveyance*,  than  the  grantor 
possessed  or  could  lawfully  convey,  at  the  time  of  the  delivery  of 
the  deed;  except  that  every  grant  is  conclusive  against  the  grantor 
and  his  heirs  claiming  from  him  by  descent,  and  as  against  a  auV 
scqtient  purchaser  or  incnnibrancer  from  such  grantor,  c^r  from  such 
heirs  claiming  as  sneh,  other  than  a  subsequent  purcliaser  or  in- 
cumbrancer in  good  faith  and  for  a  valuable  consideration^  who 
acquires  a  superior  title  by  u  conveyance  that  has  been  first 
duly  recorded. 
Op ri nation  I    Remt  Property  Lawi  §  210. 

f  £49*  Certain  deeds  declared  grants* 

Deeds  of  bargain  and  sale,  and  of  lease  and  release,  may  con- 
tinue to  he  used ;  and  are  to  be  deemed  grants,  subject  to  all  the 
provisions  of  law  in  relation  thereto. 

Dt^rtvatloni     Real  Property  Law,  ^  21 L 

I  247.  Convef  ane«  by  tenant  far  life  or  rears  of  greater  eatat«  t3»aa 
possessed. 

j)L  conveyance  made  by  a  ^ tenant  for  life  or  yearSj  of  a  greater 
•itate  than  he  possesses,  or  can  lawfully  convey,  does  not  work  a 


^ 
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forfeiture  of  his  estate,  but  passes  to  the  grantee  all  the  title,  estate 
or  interest  which  Buch  tenant  can  lawfully  convey. 

DerlvKtloni     Real  Propertj  Law,   |  212. 

f  248.  Effect  of  oonve^aiiee  where  property  li  leaied* 

An  attornment  to  a  grantee  U  not  requisite  to  the  validity  of  ft 
conveyance  of  real  property  occupied  by  a  tenant,  or  of  the  rents 
or  profits  thereof,  or  any  other  interest  therein.  But  the  payment 
of  rent  to  a  grantor,  by  his  tenant,  before  notice  of  the  conveyance, 
binds  the  grantee;  and  the  tenant  ua  not  liable  to  such  grantee, 
before  such  notice,  for  the  breach  of  any  condition  of  the  lea^e. 
Dertv^Uom    R^al  Property  Law,  fi  213. 

%  249,  Coveiuints  Im  mertsaee*. 

A  mortgage  of  real  property  does  not  imply  a  covenant  for  the 

payment  of  the  sum  intended  to  be  secured;  and  where  such 
covenant  is  not  expressed  in  the  mortgage,  or  a  bond  or  other 
separate  instrument  to  secure  such  payment  ha^  not  been  given, 
the  remedies  of  the  mortgagee  are  confined  to  the  property  men- 
tioned in  the  mortgage. 
OerlT&noiii    Real  property  Law,  fi  214. 

9  250,  MorteAgo  on  real  property  Inherited  or  devtsedp 

Where  real  property,  subject  to  a  mortgage  executed  by  any 
ancestor  or  testator,  descends  to  an  heir,  or  passes  to  a  devisee, 
such  heir  or  devisee  must  satisfy  and  discharge  the  mortgage  out 
of  his  own  property,  without  resorting  to  the  executor  or  adminis- 
trator of  his  ancestor  or  testator,  unless  there  be  an  express  direc- 
tion in  the  will  of  such  testator,  that  such  mortgage  be  otherwise 
paid.  ^ 

DertTAtlom     Real  Property  Law,  $  215, 
^  251.  Covesftnt*  not  tniplled. 

A  covenant  is  not  implied  in  a  conveyance  of  real  property, 
wlicther  the  conveyance  eontaius  any  special  covenant  or  not 
Derlratlfiiit    Real  Property  Law,  f  216, 

§  2S2.  Itlneal  And  oollateral  warren tlei  al^oUilLed. 

Lineal  tmd  collateral  wnrrantieSj  with  all  their  incidents,  have 
been  abolished;  hut  the  heirs  and  devisees  of  a  person,  who  has 
made  a  covenant  or  agreement,  are  answerable  t hereon ^  to  the  extent 
of  the  real  property  descended  or  devised  to  them,  la  the  cases  and 
in  the  manner  prescribed  by  law> 

D«rlT«41ou>     Real  Property  Law.   S  217. 
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4  £53.  fJoaa^tonetlom  nfi  epreitttBU  la  Brant*  of  freebold  interna f^ 

In  grants  of  freehold  interests  in  real  propertj,  the  following 
or  fiimiiar  eoveDaiits  must  be  construed  as  follows; 

1.  Seizin,^ — A  covenant  that  the  grantor  '*  is  seized  of  the  -said 
premises  (described)  in  fee  simple,  and  has  good  right  to  con* 
vej  the  same,"  mn^t  be  construed  as  meaning  that  such  ^autor, 
«t  the  time  of  the  execution  and  delivery  of  the  conveyance  h  kwt 
fully  seized  of  a  good,  absolute  and  indefeasible  estate  of  in* 
heritance  in  fee  simple,  of  and  in  al!  and  singular  the  premisea 
therebj  conveyed^  with  the  tenements,  hereditaments  and  appur- 
tenances thereto  belonging,  and  has  good  right,  full  power  and 
lawful  authority  to  grant  and  convey  the  same  by  the  said  con- 
veyance. 

%,  Quiet  enjoyment — ^A  covenant  that  the  grantee  ''shall 
<|U!etly  enjoy  the  said  premises/'  must  be  construed  as  meaning 
that  such  grantee^  his  heira,  successors  and  assignsj  shall  and  may, 
at  all  times  thereafter,  peaceably  and  quietly  have,  hold,  use,  oc- 
cupy, possess  and  enjoy  the  said  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenance^j  without  any  let,  suit, 
trouble,  molestation,  eviction,  or  disturbance  of  the  grantor,  his 
heirSj  succesaors  or  assigns,  or  any  person  or  persons  lawfully  claim- 
jng  or  to  claim  the  same. 

3.  Freedom  from  incumbrances. — A  covenant  "that  the  said 
premises  are  free  from  incumbrances,"  must  be  (^ustrued  as  roea fl- 
ing that  such  premises  are  free,  clear,  discharged  and  unincum- 
bered of  and  from  all  former  and  other  gifts,  grants^  titles,  charges, 
estates,  judgments,  taxes,  assessments,  liens  and  iBCumbranceSi  of 
what  nature  or  kind  soever. 

4-  Further  assurance. — A  covenant  that  the  grantor  will  '*  exe- 
cute or  procure  any  further  necessary  assurance  of  the  title  to 
said  premises,"  must  be  construed  as  meaning  that  the  grantor 
and  his  heirs,  or  successors,  and  all  and  every  person  or  persona 
whomsoever  lawfully  or  equitably  deriving  any  estate,  right,  title 
or  interest  of,  in,  or  to  the  premises  conveyed  by,  from,  under,  or 
in  trust  for  hira  or  them,  shall  and  will  at  any  time  or  timea 
thereafter  upon  the  reasonable  request,  and  at  the  proper  costs 
and  charges  of  the  grantee,  his  heirs,  suce€?ssor3  and  assigns,  make, 
do,  and  execute,  or  cause  to  be  made,  done  and  executed,  all  and 
^very  such  further  and  other  lawful  and  reasonable  acts,  convey- 
ances and  assurances  in  the  law  for  the  better  and  more  effeetually 
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vesting  and  confirming  the  premises  thereby  granted  or  so  in- 
tended to  be,  in  and  to  the  grantee^  his  heirSj  suticesisors  or  assigns 
forever^  as  by  the  grantee,  hia  heirs,  successors  or  assigns,  or  his 
or  tlieir  counsel  learned  in  the  law,  shall  be  reasonably  advised  or 
required. 

5-  Warranty  of  title.^  A  covenant  that  the  grantor  **  will  for- 
over  warrant  the  title  "  to  the  said  premises,  must  be  construed 
as  meaning  that  the  grantor  and  his  heirSj  or  successors,  the  prem- 
ises  granted,  and  every  part  and  parcel  thereof,  with  the  appurten- 
ances, tmto  the  granteej  his  heirs,  successors  or  assigns,  against  the 
grantor  and  his  heira  or  successors,  and  against  all  and  every  person 
or  persons  whomsoever  lawfully  claiming  or  to  claim  the  same  shall 
and  will  warrant  and  forever 'defetid, 

6<  Grantor  has  not  incumbered. —  A  covenant  that  the  grantor 
"  has  not  done  or  suffered  anything  whereby  the  said  premises 
have  l:)een  incumbered,"  must  be  construed  as  meaning  that  the 
grantor  has  not  made^  done,  committed,  executed^  or  suffered  any 
act  or  acts,  thing  or  things  whatsoever,  whereby  or  by  means 
whereof,  the  above  mentioned  and  described  premise?,  or  any  part 
.-pr  parcel  thereof,  now  are,  or  at  any  time  hereafter  shall  or  may 
be  impeached,  charged  or  incumbered  in  any  manner  or  way  what- 
soever, p 

DerlTatlon;    Keal  Property  Law,  §218. 

§  254«    GoustrELOtion   ^f   «laii««ji   and    co^eHAiLtB   la   ttiortBA£«»    «■€ 
bonds. 

In  mortgages  of  real  property,  and  in  bonds  secured  thereby  or 
in  assignments  df  mortgages  and  bonds,  or  in  agreements  to  extend 
or  to  modify  the  terms  of  mortgages  and  bonds,  the  following  or 
similar  clauses  and  covenants  must  be  eonstrned  as  follows: 

1.  Clauses  of  mortgage*  The  words  "  This  mortgage,  made 
the  . .  (A1 . .  day  of  * ,  (B)  .  .,  nineteen  hundred  and  .  .  (€) . ., 
between  ,.(D)..,  the  mortgagor,  and  ..(E),,^  residing  at 
-  -  (F) . ,,  the  mortgagee,  Witnesseth,  that  to  secure  the  payment 
of  an  indebtedness  in  the  sum  of  . .  (G) . .  dollars,  lawful  money  of 
the  United  States,  to  be  paid  on  the  .  .  (H) .  .  day  of  , .  (I). ., 
nineteen  hundred  and  , ,  (J) . .,  with  interest  thereon  to  be  com- 
puted from  .  *  (K)  .  <  at  the  rate  of  , .  (L)  . .  per  centum  per  an- 
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num,  and  to  be  paid  , .  (M) .  -^  according  to  a  certain  bond  or  obli- 
^tlon  bearing  even  date  berewith,  the  mortgagor  borebj  niort- 
gHgea  to  tbe  mortgagee  (description J/'  must  be  construed  as  uquiv- 
4lteiit  in  meaning  to  tbe  words  *'  This  indenture,  made  l1i« 
'-.(A\)..  daj  of  .,(B^),.,  in  the  year  nineteen  hundred  and 
_  (C)  • ,,  between  < .  (D) . ,»  party  of  the  first  part,  and 
- .  (E^) . ,,  of  .  .  (F*) . ,,  party  of  the  second  part. 

"  Whereaa,  the  said  ,*(D\).,  is  justly  indebted  to  the  said 
party  of  the  second  part  in  tbe  sum  of  .  *(G'),.  ,  dollarsj  lawful 
money  of  the  United  Stat^,  secured  to  be  paid  by  his  certain  bond 
or  obligation,  bearing  even  date  herewith,  conditioned  for  the  pay- 
ment of  the  saiil  sum  of  .  ,(G') .  .  dollars,  on  tbe  ^  -(H*) .  .^  da^ 
of  ,.(I^)..  nineteen  hundred  and  ..(J^)_  and  tbe  interest 
thereon,  lo  be  computed  from  .  .  (W) . .,  at  the  rate  of  .  ,  (L^) .  • 
per  centnra  per  annum,  and  to  be  paid  . .  (M^) .  ,, 

**  It  being  thereby  expressly  agreed  that  the  whole  of  tbe  said 
principal  Aum  shall  become  due  after  default  in  the  payment  of 
any  instatlmpnt  of  principalj  interest,  taxes  or  assessments,  as 
hereinafter  provided. 

^*  Now  this  indenture  witnesseth,  that  the  said  party  of  the 
first  part,  for  the  better  securing  the  payment  of  the  said  sum  of 
money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
with  interest  thereon,  and  also  for  and  in  consideration  of  one 
dollar,  paid  by  the  said  party  of  the  second  part,  the  receipt 
%v hereof  is  hereby  acknowledged,  doth  hereby  grant  and  release 
unto  the  said  party  of  the  second  part,  and  to  his  heirs  (or  suc- 
eess^ors)  and  assiguii;  forever  (description),  together  with  the  ap- 
purtenances, and  all  tbe  estate  and  rights  of  the  party  of  the  first 
part  in  and  to  said  premises,  together  with  all  fixtures  and  articles 
t*f  person jil  property  attached  to,  or  used  in  connection  with,  the 
premises-  To  have  and  to  hold  the  above  granted  premises  unto 
the  said  party  of  tbe  second  part,  his  heirs  and  assigns  forever. 
Provided,  always »  that  if  the  said  party  of  the  first  part,  his  heirs, 
executory  or  administratorSn  shall  pay  luito  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  the  said  snm 
of  money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
and  the  interest  thereon,  at  the  time  and  in  the  manner  mentioned 
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in  tie  aaid  conditionj  that  tken  these  presents,  and  the  estate 

hereby  granted,  shall  cease,  determine  and  be  void>" 

(Explanation:  Whatever  worda  are  inserted  in  the  blank  spaces 
above  marked  (A),  (B),  (C),  (D),  (E),  (F),  (G),  (H),  (I). 
(J),  (K),  (L)  and  (M)  respectively,  shall  be  construed  as  being 
inserted  in  the  corresponding  blank  spaces  above  marked  (A^), 
(Bi),  (C^),  (D»),  (E^),  (Fi),  (G^),  (H>),  {!'),  (p,  (K»). 
(L^)  and  (IVP)  respectively,) 

2-  Covenant  that  whole  sum  shall  become  due.  A  covenant 
**  that  the  whole  of  the  said  principal  sum  shall  become  due  after 
default  in  the  payment  of  any  installment  of  principal   or  of 

interest  for -  days^  or  after  default  in  the  payment  of  any 

tax,  water  rate  or  assessment  for days  after  notice 

and  demand/'  must  be  construed  as  meaning  that  should  any  de- 
fault he  made  in  the  payment  of  any  installment  of  principal  or 
any  part  thereof,  or  in  the  payment  of  the  said  intereetj  or  of 
any  part  thereof,  on  any  day  whereon  the  same  is  made  payable, 
or  should  any  tax^  water  rate  or  assessment,  which  now  is  or 
may  be  hereafter  imposed  upon  the  premises  hereinafter  described, 
become  due  or  payable,  and  should  the  said  interest  remain  unpaid 
and  in  arrear  for  the  space  of  .*....  days,  or  such  tax,  water 

rate  or  assessment  remain  unpaid  and  in  arrear  for    

days  after  written  notice  by  the  mortgagee  or  obligee,  hia  execu- 
tors, administrators,  successors  or  assignSj  that  such  tax  or  assess- 
ment is  unpaid,  and  demand  for  the  payment  thereof,  then  and 
from  thence  forth,  that  is  to  say,  after  the  lapse  of  either  one  of 
said  periods,  as  the  ease  may  be^  the  aforesaid  principal  siun, 
with  all  arrearage  of  interest  tbercon,  shall,  at  the  option  of  the 
said  mortgagee  or  obligee,  hia  executors,  administrators,  succes- 
sors or  as!?igns,  become  and  be  due  and  payable  immediately  there- 
after, although  the  period  above  limited  for  the  payment  thereof 
may  not  then  have  expired,  anything  thereinbefore  contained  to 
the  contrary  thereof  in  any  wise  notwithstanding. 

3.  Covenant  to  pay  indebtedness.  In  default  of  payment, 
mortgagee  to  have  power  to  sell,  A  covenant  *'  that  the  mort- 
gagor will  pay  the  indebtedness,  as  hereinbefore  provided,'* 
must  be  construed  as  meaning  that  the  mortgagor  for  himself. 
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his  beirs,  executors  and  administratars  or  successors,  doth  cov- 
enant and  agree  to  pay  to  thB  moTtg&gee,  his  executors,  admlu- 
istratorSj  sueeesaors  and  assigns,  the  principal  sum  of  money 
secured  by  said  mortgage,  and  also  tlie  interest  thereon  as 
provided  by  aaid  mortgage.  And  if  default  shall  be  made  in 
the  payment  of  the  principal  sum  or  the  interest  that  may 
grow  due  thereon,  or  of  any  part  thereof,  or  in  case  of  any 
other  default,  that  then  and  from  thenceforth  it  shall  be  law- 
ful for  the  mort-gagee,  hia  executors,  adminiatfators  or  suc- 
cessors to  enter  into  and  upon  all  and  singular  the  premises 
granted,  or  intended  so  to  be,  and  to  sell  and  dispose  of  the  same, 
and  all  benefit  and, equity  of  redemption  of  the  said  morfgagor, 
his  heirs,  executors,  administrators,  successors  or  assigns  therein, 
at  public  auction,  according  to  the  act  in  such  case  made  and 
provided,  and  as  the  attorney  of  the  mortgagor  for  that  purpose 
duly  author i^d,  constituted  and  appointed,  to  make  and  deliver 
to  the  purchaser  or  purchasers  thereof  a  good  and  sufficient  deed 
or  deeds  of  conveyance  for  the  aame  in  fee  simple  (or  otherwise; 
as  the  case  may  he)  and  out  of  the  money  arising  from  such  sale, 
to  retain  the  principal  and  interest  which  shall  then  be  due,  to- 
gether with  the  costs  and  charges  of  advertisement  and  sale  of 
the*  said  premises,  rendering  the  overplus  of  the  purchase- money, 
if  any  there  shall  be,  unto  the  mortgagor,  his  heirs,  executors,  ad- 
ministrators, successors  or  assigns,  which  sale  so  to  be  made  shall 
forever  be  a  perpetual  bar  both  in  law  and  equity  against  the 
mortgagor,  his  heirs,  successors  and  assigns,  and  against  all  other 
persons  claiming  or  to  claim  the  premises,  or  any  part  thereof  by, 
from  or  under  him,  them  or  any  of  them, 

4.  ^Mortgagor  to  keep  buildings  insured.  A  covenant  "  that 
the  mortgagor  will  keep  the  buildings  on  the  said  premises  in- 
sured against  loss  by  fire,  for  the  benefit  of  the  mortgagee,"  must 
be  coTistmed  as  meaning  that  the  mortgagor,  his  heirs,  successors 
and  assigns  will,  during  all  the  time  until  the  money  secured  by  the 
mortgage  shall  be  fully  paid  and  satisfied,  keep  the  buildings 
erected  on  the  premises  insured  against  loss  or  damage  by  fire-, 
to  an  amount  and  in  a  company  to  be  approved  by  the  mortgagee, 
and  will  assign  and  deliver  the  policy  or  policies  of  such  insurance 
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to  the  mortgagee,  his  executors,  administrators,  successors  or  as- 
signsj  so  and  in  such  manner  and  form  that  he  and  thej  shall  at  a!l 
time  and  tiraeSj  until  the  full  payment  of  said  moneys,  have  and 
hold  the  said  policy  or  policies  as  a  collateral  and  further  security 
for  the  pajTuent  of  said  money,  and  in  default  of  ao  doing,  that  the 
mortgagee  or  his  executors,  administrators,  successors  or  assigns^ 
may  make  such  insurance  from  year  to  year,  in  a  sum  not  exceed- 
ing the  principal  sum  for  the  purposes  aforesaid,  and  pay  the 
premium  or  premiums  therefor,  and  that  the  mortgagor  will  pay 
to  the  mortgagee^  his  executors,  administrators,  successors  or  as- 
signs, such  ptemium  or  premiums  ao  paid,  with  interest  from  the 
time  of  payment,  on  demandj  and  that  the  samp  shall  be  deemed  to 
be  secured  by  the  mortgage j  and  shall  be  collectible  thereupon 
and  thereby  in  like  manner  as  the  priDcipal  moneys,  and  in 
default  of  such  payment  by  the  mortgager,  his  heirs,  executors, 
administrators,  successors  or  assigns,  or  of  assignment  and  de- 
livery of  policies  as  aforesaid  the  whole  of  the  principal  sum 
and  interest  secured  by  the  mortgage  shall,  at  the  option  of 
the  mortgagee,  his  executors,  administrators,  sucoeasors  or  as- 
signsj  immediately  become  due  and  payable,  and  that  should 
the  holder  of  the  mqrtgage  by  reason  of  such  insurance  against 
loss  by  fire  receive  any  sum  or  sums  of  money  for  damage  by 
fire,  such  amonnt  may  be  retained  and  applied  by  the  holder  of 
the  mortgage  toward  payment  of  the  sum  secured  by  the  mortgage, 
or  the  same  may  be  paid  over  either  wholly  or  in  part  to  the  mort- 
gagor or  to  the  heirs  (or  successors)  or  assigns  of  the  mortgagor 
for  the  repair ^f  said  buildings  or  for  *  he  erection  of  new  buildings 
in  their  place,  or  for  any  other  purpose  or  object  satisfactory  to  the 
holder  of  the  mortgage,  and  if  the  mortgagee  r^eive  and  retain 
insurance  money  for  damage  by  fire  to  said  premises,  the  lien  of 
the  mortgage  shall  be  affected  only  by  a  reduction  of  the  amount 
of  said  lien  by  the  amount  of  such  insurance  money  received  and 
retained  by  said  mortgagee. 

5.  Mortgagor  to  warrant  title,  A  covenant  *'  that  the  mortgagor 
warrants  the  title  to  the  premises,'^  must  be  construed  as  mean- 
ing that  the  mortgagtip  warrants  that  he  has  good  title  to  said 
premises  and  has  a  riglit  to  mortgage  the  same  and  that  the  mort- 


*  So  in  original* 
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gagot  shall  and  will  make,  execute j  acknowledge  aud  deliver  in  due 
form  of  law,  all  such  further  or  other  deeds  or  assurances  as  may 
at  any  time  hereafter  he  reasonably  desired  or  Acquired  for  the 
more  fully  and  effectually  conveying  the  premises  by  the  mortgage 
described,  and  thereby  granted  or  intended  so  to  be,  unto  the  said 
mortgagee^  his  executors,  administrators,  successors  or  assigiis,  for 
the  purpose  aforesaid^  and  unto  all  and  every  person  or  persons^ 
corporation  or  corporations,  deriving  any  estate,  right,  title  or  in- 
terest therein,  under  the  said  indenture  of  mortgage,  or  the  power 
of  sale  therein  contained,  and  the  said  granted  premises?  against 
the  said  mortgagor,  and  all  persons  claiming  through  him  will 
warranfe  and  defend, 

6.  Mortgagor  to  pay  all  taxes,  assessments  or  water  rates-  A 
covenant  '*  that  the  mortgagor  will  pay  all  taxes,  assessments  or 
water  rates  and  in  default  thereof,  the  mortgagee  may  pay  the 
same  "  must  be  construed  as  meaning  that  until  the  amount  hereby 
secured  is  paid,  the  mortgagor  will  pay  all  taxes,  assessments  and 
water  rates  which  may  be  assessed  or  become  liens  on  said  prem- 
iBea,  and  in  default  thereof  the  tolder  of  this  mortgage  may  pay 
the  same,  and  the  mortgagor  will  I't^pay  tlie  san^e  with  interest, 
and  the  same  shall  be  liens  on  said  premises  and  secured  by  t!m 
mortgage- 

7,  Statement  of  amount  due.     A  covenant  "  that  the  mortgagor 

within   ,.,...   days  upon  requctst  in  person  or  within    

days  upon  request  by  mail  will  furnish  a  statement  of  the  amount 
due  on  this  mortgage  '^  must  be  construed  as  meaning  that  the 
mortgagor,  and  any  subsequent  owner  of  the  premises  described 
herein  upon  request,  made  either  personally  *  of  by  mail,  shall 
certify,  by  a  writing  duly  acknowledged,  to  the  mortgagee  or  to 
any  proposed  assignee  of  this  mortgage,  the  amount  of  principal 
and  interest  then  owing  on  this  mortgage  and  whother  any  offsets 
or  defenses  exist  against  the  mortgage  debt ;  upon  failure  to  fur- 
nish such  certificate  after  the  expiration  of days  in  case 

the  request  is  made  personally,  or  after  the  expiration  of  .*.,,. 
days  after  the  mailing  of  such  request  in  case  the  request  is  madf^ 
by  mail,  this  mortgage  shall  become  due  at  the  option  of  the  holdf^r 
thereof* 


*  So  in  origbijal 
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8.  Notice  and  demand.  A  covenant  ^^  that  notice  and  demand 
br  request  maj  be  made  in  writing  and  may  be  served  in  person 
or  by  mail ''  must  be  constnied  as  Cleaning  that  every  provision 
for  notice  and  demand  or  request  shall  be  deemed  fnliilled  by 
written  ncrtiee  and  demand  or  request  pergonally  served  on  one  or 
more  of  the  persons  who  shall  at  the  time  hold  the  record  title*to 
the  premises,  or  on  their  heirs  or  successors,  or  mailed  by  depoait- 
ing  it  in  any  post-office  station  or  letter-box^  enclosed  in  a  postpaid 
envelope  addressed  to  such  person  or  persons,  or  their  heirs  or 
successors,  at  hisj  their  or  its  address  to  the  mortgagee  last  known, 

9-  Power  of  attorney  to  assignee-  The  word  '^  assign  '*  or  other 
words  of  assignment,  when  contained  in  an  assignment  of  a  mort- 
gage and  bond,  must  he  construed  as  having  included  in  their 
meaning  that  the  assignor  does  thereby  make,  constitute  and  ap- 
point the  assignee  the  true  and  lawful  attorney,  irrevocable,  of  the 
assignor,  in  the  name  of  the  assignor,  or  otherwise,  but  at  the 
proper  costs  and  charges  of  the  assignee,  to  bave^  use  and  take  all 
lawful  ways  and  means  for  the  recovery  of  the  money  and  interest 
secured  by  the  said  mortgage  and  bond*  and  in  case  of  payment  to 
discharge  the  same  as  fully  as  the  assignor  might  or  could  do  if 
the  assignment  were  not  made,  (Amended  by  L.  1917,'  ch,  682, 
in  effect  Sept.  1,  1917.) 
SeiiTBtioit.     Keftl  Property  Law,  §  219,  «s  amendad  by  L.  1897,  cb.  277* 

^  2&S»    Coiuimctlon    of    spfAnt   of    appurtenanoei    and    of    *I1    tbe 
rlgliti   and   estates  of  Erautor. 

In  any  grant  or  mortgage  of  freehold  interests  in  real  estate^ 
the  wordsj  "  together  with  the  appurtenances  and  all  the  estate  and 
rights  of  the  grantor  in  and  to  said  premises,'^  must  be  construed 
as  meaning,  together  with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereunto  helonging,  or  in  anywise  ap- 
pertaining, and  the  reversion  and  reversions,  remainder  and  re- 
maindersj  rents,  issues  and  profits  thereof,  and  also  all  the  ^tate, 
right,  title,  interest,  dower  and  right  of  dower,  curtesy  and  right 
of  cnrtesy,  property,  possession,  claim  and  demand  whatsoever, 
both  in  law  and  in  equity^  of  the  said  grantor  of,  in  and  to  the  said 
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granted  premises  and  every  part  and  parcel  thereof,   with  the 
iippurteuaoces*  ( 

BerlTmtioiLi     Real  Fropf^rt^  L^Vfj  g  220. 

^  256.    Conitmetion  of  ^rant  In  executor**  or  trti«te«'«  deed  of  ap^ 
purteno^iLces,  and  of  tlie  eitate  of  testator  and  grantor. 

In  any  deed  by  an  executor  of^  or  trustee  nnder  a  tviU,  the  words 
*'  togefher  with  the  appurtenances  and  also  all  the  estate  which 
rhe  said  testator  had  at  the  time  of  his  decease  ib  said  premises, 
and  also  t-he  esftate  therein  which  said  grantor  has  or  has  power  to 
convey  or  dispose  of,  whether  individually  or  by  virtue  of  said  will 
*)r  otherwise/'  must  he  construed  as  meaning,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances  there- 
unto belong! fjg,  or  in  anywise  appertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  renfs,  issues  and  profits 
thereof;  and  also  all  the  estate,  right,  title,  interest,  property,  pos- 
ses:* jou,  elaim  and  danand  whasoever,  both  in  law  and  equity, 
whieh  the  said  testator  had  in  his  lifetime,  and  at  the  time  of  his 
<]f'cease,  or  wliieh  the  said  grantor  has  or  has  power  to  convey  or 
iH&pose  of,  whether  individually  or  by  virtue  of  the  said  last  will 
and  testament  or  otherwise,  of,  in  and  to  the  said  granted  premises, 
iind  every  part  and  parcel  thereof ,  with  the  appurtenances. 
DeHvatlon:    Rt»al  Property  Law,  |  221. 

^  257 F    Covenant*  1»lnd  repreeentatlvea  of  grantor  and  mortgasor 
and  innre  to  tke  lieneflt  of  urbom. 

All  covenants  contained  in  any  grant  or  mortgage  of  real  estate 
bind  the  heirs,  executors,  administrators,  successors  and  assignSj 
of  the  grantor  or  mortgagor,  and  inure  to  the  benefit  of  the  heirs, 
t^xec ntors,  administrators,  anccessors  and  assigns  of  the  grantee  or 
niortgagef:'  in  the  same  manner  and  to  the  same  extent,  and  with 
like  eifeet  as  if  such  heirs,  executors,  administrators,  successors  and 
iissigns  were  so  named  in  such  covenants,  unless  otherwise  in  said 
grant  nr  jnorJ^gage  expressly  provided, 

Berivation:     Itettl  Fro|ierty  Law,  §  222. 

^  258«    Sliort  towTna  of  deed*  and  morteageB. 

The  use  of  the  following  forms  of  instruments  for  the  oon- 
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veyance  and  mortgage  of  real  property  is  lawful,  but  this  section 
does  oot  prevent  or  invalidate  the  use  of  other  forms: 

SCHEDULE   A. 

DEBD    WITH    FUXL   COVENANTS. 

Statutory  Form  A-  (IndividuaU 

This  indenture,  made  the  ».•-..  day  of nineteen 

hundred  and ,  between (insert  residence) 

party  of  the  first  part,  and (insert  residence) 

party  of  the  second  part, 

Witnesseth,  that  the  party  of  the  first  part^  in  consideration  of 

dollars,  lawful  money  of  the  United  States,  paid  by 

the  party  of  thp  second  part,  does  hereby  grant  and  release  unto 

the  party  of  the  second  part, and  assigns  forever^ 

all (description),  together  with  the  appurtenances  and 

all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  part^r 

of  the  second  part^ and  assigns  forever.     And  said 

covenants  as  follows: 

First     That  said    is  seized  of  said   premises   in 

fee  simple,  and  has  good  right  to  convey  the  same ; 

Second.     That  the  party  of  the  second  part  shall  quietly  enjoy 
the  s^aid  premises ; 

Third.     That  the  said  premises  are  free  from  incumbrances ; 

Fourth,     That  the  party  of  the  first  part  will  execute  or  pro- 
cure any  further  necessary  assurance  of  the  title  to  said  premises ; 

Fifth.     That  said will  forever  warrant  the  title 

to  said  premises. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of; 

y 

SCHEDULE   B, 

DEED   WITH    PUiL    COVENANTS. 

Statutory  Form  AA.  (Corporation) 

This  indenture,  made  the day  of ^  *  -  -,  nineteen 
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himdrod  and   .  - . , , .,  between  -.-.<>.--..,,.,,,,,, 

a  corporation  organized  tiad^r  the  laws  of ,  party  of  tho 

first  part,  and  , . (insert  residence),  party 

of  the  second  part: 

Witnessethj  that  the  party  of  the  first  part,  in  consitleratioii 

of  . dollars,  lawful  money  of  the  United  States,  paid 

by  the  party  of  the  second  part,  does  hereby  grant  and  release  unto 

the  party  of  the  second  part,    and  assigns  forevefi 

all (description)  together  with  the  appurtenances 

and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and 
to  Baid  premises, 

To  have  and   to  hold  the  premises  herein  granted  unto  the 

party  of  the  second  part, and  assigns  forever. 

And  the  party  of  the  first  part  covenants  as  follows: 

Pirst-  That  the  party  of  the  first  part  is  seized  of  the  said 
premises  in  fee  simple,  and  has  g^)od  right  to  convt^y  the  same* 

Second-  That  the  party  of  the  second  part  shall  quietly  enjoy 
the  said  premises; 

Third.     That  the  said  premises  are  free  from  incumbrancee  5 

Fonrth,  That  the  party  of  the  first  part  will  execute  or  pro- 
cure any  further  necessary  assurance  of  the  title  to  said  premises; 

Fifth-  That  the  party  of  the  first  part  will  forever  warrant 
the  title  to  said  premises. 

In  witness  whereof,  the  party  of  the  first  part  has  caused  its 
corporate  seal  to  be  heretinto  affixed,  and  these  presents  to  he 
'signed  by  its  duly  authorized  officer  the  day  and  year  first  above 
written* 

SCHEDULE  a 

BAKGAIN    Ar^D    3  ALE    HE^D^ 

Statutory  Form  B.  Without  Covenant  against  Grantnr. 

(Individual) 

This  indenture,  made  the day  of  --..-...,.,  nineteen 

hundred  and between -  - . ,  (insert  residence) 

party  of  the  first  part*  and -  -  -    *f  (insert  residence)  party 

of  the  second  part ; 

t 
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Witni^saetli,  that  the  party  of  the  first  part,  in  consideration  of 
<.*,,..-  dollars,  lawful  money  of  the  United  States,  paid  by  tho 
party  of  the  second  part,  does  hereby  grant  and  release  unto  the 

party  of  the  second  part,  ...,,,  and  assigns  forever^  all 

,.-*..  (description),  together  with  the  appurtenances  and  all  the 
estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises, 

To  have  and  to  hold  the  above  granted  premises  nnto  the  party 
of  the  second  part, and  assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  heVennto  set 
his  hand  and  seal  the  day  and  year  fijst  above  written. 

In  presence  of: 

SCHEDULE    D. 

BA&GAIN   ANI>    3 ALE    DEED, 

Statutory  Form  BB.  Withont  Covenant  against  Grantor. 

(Corporation) 

This  indenture^  made  the  i  day  of ,  nine- 
teen hundred  and  -  - ,  between  .  • , ,  a  corporation 

organized  nnder  the  laws  of j  P^rty  of  the  first  part^ 

and , ,  . ,  ,   {insert  residence),  party  of  the  second  part: 

Witnesseth,  that  the  party  of  the  first  part,  in  consideration  of 

dollars^  lawful  money  of  the  United  StateSj  paid  by 

the  party  of  the  second  part^  does  hereby  grant  and  release  nnto 

the  party  of  the  second  part, and  assigns  foreverj  all 

. (description),  together  with  the  appurtenances  and 

all  the  estate  and  rights  of  the  party  of  the  first  part  in  and  to 
said  premises, 

To  have  and  to  hold  the  premises  herein  grapted  unto  the  party 
of  the  second  part, and  assigns  fore%^er> 

In  witness  whereof,  the  party  of  the  first  part  has  caused  its 
corporate  seal  to  be  hereunto  afli^ced,  and  these  presents  to  be 
signed  by  its  duly  authorized  officer  the  day  and  year  first  above 
written. 
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SCHEDULE    E. 

BABGAIN    AND    SALE    DEED. 

Statutory  Form  G-  With  Covenant  against  Grantor. 

1  i  (Individual) 

This  indenture,  maoe  the day  of  - ,  uine- 

teeu  hundred  and -  *  <,  between  , , , , ,  (insert  resi- 

dence)y  party  of  the  first  part,  and ,  (insert  resi- 

dence),  party  of  the  seeond  part: 

Witnessethj  that  the  party  of  the  first  part,  in  consideration  of 

doUarsj  lawful  money  of  the  United  States,  paid  by 

the  party  of  the  second  part^  does  hereby  grant  and  release  imto 
the  party  of  the  second  part^  his  heirs  and  assigns  forever,  all 

(description),  together  with  the  appurtenance  and  all 

the  estate  and  rights  of  the  party  of  the  first  part  in  and  to  said 
premises- 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part,  his  heirs  and  asi3igns  forever.  And  the  party 
of  the  first  part  eovenants  that  he  has  not  done  or  suffered  any- 
thing whereby  the  said  premises  have  been  incumbered  in  any 
way  whatever. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  ppeaence  of: 

SC^DULE    R 

BABGAi;?    AXD    SALE    DEED,  ^* 

Statutory  Form  CC.  With  Covenant  against  Grantor. 

(Corporation) 

This  indenture,  made  the day  of  . ,  nineteen 

hundred  and ,  between   .  ,  , , 

a  corporation  organized  under  the  laws  of ,  party  of  the 

first  part,  and -  -    -  -  ^ 

(insert  residence),  party  of  the  second  part: 

Widaessetb,  that  the  party  of  the  first  part,  in  consideration  of 

dollars,  lawful  money  of  the  United  Stiites,  paid  by  the 

party  of  the  second  part^  does  hereby  grant  and  release  unto  the 

party  of  the  serond  part, , 

and  assigns  forever,  all ,.,,,. 
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(ttescriptioij)j  together  with  the  appurtenances  and  all  the  estate 
and  rights  of  the.  party  of  the  first  part  in  aiijd  to  said  premises. 

To  have  au4  to  hold  the  premises  herein  granted  unto  the  party 

of  the  aecond  part, • and  assigns 

forcven  -And  the  party  of  the  first  part  covenants  that  it  has  not 
dono  or  suffered  anything  whereby  the  said  premises  have  heen 
incumbered  in  any  way  whatever. 

In  witness  whereof,  the  party  of  the  first  part  has  caused  its 
corporate  seal  to  be  hereunto  affixed  and  these  presents  to  be 
signed  by  its  duly  authorized  oSicer  the  day  and  year  first  above 
written, 

SCHEDULE   G. 

QUITCLAIM    DEED. 

Statutory  Forni  D-  (Individual) 

This  indenture,  made  the day  of ,..**,  nineteen 

hundred  and  . ,  . , ,  between 

(insert  residence),  party  of  the  first  part,  and *  -  ,j 

(insert  residence),  party  of  the  second  part: 

Witnesseth,  ttiat  the  party  of  the  first  part,  in  conai deration  of 

dollars,  lawful  money  of  the  United  States^  paid  by 

the  party  of  the  second  part,  does  hereby  remiae^  release,  and 

quitcJaim  unto  the  party  ^f  the  second  part, - and 

assigns  forever,  all  (description),  together  with  the  appurtenances 
and  all  the  estate  and  rights  of  the  party  of  the  first  part  in  and 
to  said  premises. 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part, ,  and  assigns  forever. 

In  witness  whereof,  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of: 

SCHEDULE   H, 

QUITCLAIM   DEED. 

Statutory  Form  DD,  (Corporation) 

This  indenture,  made  the day  of •  •  *  *>  nineteen 

hiindre*l  and .  , ,  between ^ 

a  corporation  organized  under  the  laws  of ,  party^f  the 

first  part,  and - -  -  *  • 

(insert  residence),  partv^  of  the  second  part;  * 
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,  as  executor  of 


Witnesaeth,  that  the  partj  of  the  firgt  part,  in  consideration  of 

., dollar©,  lawful  money  of  the  United  States^  paid  by 

the  party  of  the  second  part,  does  hereby  remieej  release  and  quit- 
claim iinto  the  party  of  the  secoud  part,  his  heirs  and  assigns  for- 
ever, all (description),  together  with  the 

appurtenances  and  all  the  estate  and  rights  of  the  party  of  the 
tirst  part  in  and  to  ^aid  premises- 

To  have  and  to  hold  the  promises  herein  granted  unto  the  party 
of  the  second  part,  his  heirs  and  assigns  forever- 

In  witness  whereof ^  the  party  of  the  first  part  ha&  caused  its 
corporate  seal  to  be  hereunto  afi^ed  and  these  presents  to  be 
signed  by  its  duly  authorized  officer  of  the  day  and  year  first  above 
written- 

SCHEDULE    L 

BXECUTOK's    D££D. 

Statutory  Form  E.  * 

This  indenture^  made  the   ..,..,  day  of 

hundred  and <  -    -  ?  between  . 

.  * . . , the  last  will  and  testament  of ,  lale  of  - , 

deceased,  party  of  the  first  part,  and (insert  residence ), 

party  of  the  second  part : 

Witnessethj  that  the  party  of  the  first  part,  by  virtue  of  the 
power  and  authority  f>o  him  given  in  and  by  the  said  last  will  and 
testament,  and  in  consideration  of  .,,,.,,.,..,  dollars,  lawful 
money  of  the  United  States,  paid  by  the  party  of  the  second  part, 
does  hereby  grant  and  release  unto  the  party  of  the  second  part> 

.---*, his  heirs  and  assigns  forever,  all 

(description),  together  with  the  appurtenances,  and  also  all  the 
©state  which  the  said  testator  had  at  the  time  of  his  decease  in 
said  premises,  and  also  the  estate  there in^  which  the  ^^arty  of  the 
first  part  has  or  has  power  to  convey  or  dispose  of,  whether  in- 
dividually, or  by  virtue  of  said  will  or  ntherw*ise- 

To  have  and  to  hold  the  premises  herein  granted  unto  the  party 
of  the  second  part, and  assigns  forever. 

And  the  py^:y  of  the  first  part  covenants  that  he  has  not  done 
or  suffered  anything  whereby  the  said  premises  have  been  incum- 
bered in  any  way  whatever. 
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la  witness  whereofj  the  party  of  the  first  part  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 
In  presence  of; 

SCHEDULE    J. 

BEFEREE^B  DEED  IH  FOEECLOSUHE* 

Statutory  Eorm  F. 

This  deed,  made  the  ,•;•,.  day  of  ....-.,-...».-,  nineteen 

hundred  and    . , ,  between    ,  referee,  duly  appointed 

in  the  action  hereinafter  mentioned,  grantor,  and  / ► 

(insert  residence) ^  grantee: 

Witnesseth,  that  the  grantor,  the  referee  appointed  in  an  action 

between  ^  plaintiffs^  and ,  defendants, 

foreclosing  a  mortgage  recorded  on  the day  of  -.,,--.. 

in  the  office  of  the , , ,    of  the  county  of • ,  • 

in  liher of  mortgages,  at  page ,  in  pursuance  of  a 

judgment  entered  at  a  special'  term  of  the   ..*•....--,  on  the 

day  of ,  and  in  consideration  of  .......-.- 

dollars  paid  by  the  grantee,  being  the  highest  sum  hid  at  the  sale 
under  said  judgment,  does  hereby  grant  and  convey  unto  the 
grantee,  all  (description), 

To  have  and  to  hold  the  premises  herein  granted  unto  tha 
grantee, and  assigns  forever. 

In  witness  whereof,  tho  grantor  has  hereunto  set  bis  hand  and 
seal. 

In  presence  of: 

SCHEDULE   K 

HEFEEEE*S  DEED  IN  PAKTrTlOF, 

Statutory  Form  G, 

This  deed,  made  the •  day  of ,  nineteen 

hundred  and  ......  j  between ,  referee  duly  appointed 

in  the  action  hereinafter  mentioned,  grantor,  and *  -  -> 

(insert  residence),  grantee: 

Witnesseth,  that  the  grantor,  the  referee  appointed  in  an  action 
in  partition  between ,  plaintiffs,  and .,  defend- 
ants, In  pursuance  of  a  judgment  entered  at  a  special  term  of 

tho   ..*».•..,  on  the  , day  of ,  and  in  con- 

Bideration  of   ..,,,.--   dollars  paid  by  the  grantee,  being  the 
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highest  sum  bid  at  the  sale  under  said  judgment^  does  hereby 
grant  and  convey  unto  the  grantee  all  (deseription), 

To  have  and  to  hold  the  premises  herein  granted  unto  the 
grantee, and  assigns  forever. 

In  witness  whereofj  the  grantor  has  herennto  set  his  hand  and 
BeaL 

In  presence  of: 

SCHEDTTLE    L. 

ASSIQNMEKT    OF   LEASE, 

Statutory  Form  H, 

Know  that  .  <  < . ,  assignor,  in  consideration  of  --,,.,., 

dollars,   paid   by    ,,*,.,,.,   assignee,   hereby   assigns  unto   the 

assignee,  a  certain  lease  jnade  by ,  to ,  dated 

the day  of ,  and  recorded  on  the day  of 

• .  -,  in  the  office  of  the ~  of  the  eonnty  of ^ 

in  liber  *  * of  conveyances,  at  page ,  covering 

premises ,  together  with  the  premises  therein  described, 

and  the  buildings  thereon,  with  the  appurtenances, 

To  have  and  to  hold  the  same  unto  the  assigneej and 

assigns,  from  the  .  • , day  of , ,  nineteen  hundred 

and  .*.*,...,  for  all  the  rest  of  - , years  mentioned  in 

the  said  lease,  subject  to  the  rents,  covenants,  conditions  and  pro* 
visos  therein  also  mentioned- 

And  the  assignor  hereby  covenants  that  the  said  assigned 
premises  are  free  from  fneumbrances. 

In  witness  whereof,  the  assignor  has  hereunto  set  his  hand  and 
seal  this day  of  , ^  nineteen  hundred  and 

In  presence  of : 


SCHEDULE    M. 

MORTGAGE. 

Statutory  Form  M. 

This  mortgage,  made  the  .,••--..  day  of ,  nineteen 

hundred  and ^  between    - .,    (insert  residence) 

the  mortgagor,  and ,  ,   (insert  residence),  the  mortgagee. 

Witnesseth,  that  to  secure  the  payment  of  an  indebtedness  in 
the  sum  of  .*....,,  dollars,  lawful  money  of  the  TTnited  States, 
io  bo  paid  on  the  ,»-...,.  day  of ,  nineteen  htmdred  and 
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y  with  interest  thereon  to  be  computed  from , 

at  tfie  rate  of per  centum  per  annum,  and  to  be  paid-^ 

, « ,  according  to  a  certain  bond  or  obligation  bearing  even 

date  herewith  J  the  mortgagor  hereby  mortgages  to  the  mortgagee 
( description  )- 

And  the  mortgagor  covenants  with  the  mortgagee  as  follows : 

L  That  the  mortgagor  will  pay  the  indebtedness  as  hereinbefore 
provided. 

2.  That  the  mortgagor  will  keep  the  buildings  on  the  premiaea 
insured  against  loss  by  fire  for  the  benefit  of  the  mortgagee* 

S,  That  no  building  on  the  premises  shall  be  removed  or  demol- 
ished without  the  consent  of  the  mortgagee. 

4.  That  the  whole  of  said  principal  sum  shall  become  due  after 
default  in  the  payment  of  any  installment  of  principal  or  of 

interest  f or  , days,  or  after  default  in  the  payment  of  any 

tax,  water  rate  or  assessment  for days  after  notice  and 

demand. 

5.  That  the  holder  of  this  mortgage,  in  any  action  to  foreclose 
itj  shall  be  entitled  to  the  appointment  of  a  receiver- 

6.  That  the  mortgagor  will  pay  all  taxes,  assessments  or  water 
rates,  and  in  default  thereof,  the  mortgagee  may  pay  the  same, 

7.  That  the  mortgagor  within days  upon  request  in 

person  or  within days  upon  request  by  mail  will  furnish 

R  statement  of  the  amount  due  on  this  mortgage, 

8.  That  notice  and  demand  or  request  may  be  in  writing  and 
may  be  served  in  person  or  by  maih 

ft*  That  the  mortgagor  warrants  the  title  to  the  premises. 
In  witness  whereof  this  mortgage  has  been  duly  executed  by  the 
raortgagon 

IgL  presence  of: 

SCHEDFLE   N. 

ASSIGNMENT   OP    HOBTOAGK. 

Statutory  Form  L  Without  Covenant 

Know  that ,  assignor,  in  consideration  of 

dollars,   paid  by    ,    assignee,   hereby   assigns   unto   the 

assignee^  a  certain  mortgage  made  by  /.,,....,  given  to  secure 
payment  of  the  sum  of  * dollars  and  interest,  dated  the 
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-,•»,,,.   day  of ,  rec50Pcied  on  the daj  of 

j  iu  fiie  office  of  the of  the  countj  of  ...,,.,, 

in  liber    of  mortgages,   at  page    j   covering 

premisee ,  together  with  the  bond  or  obligatioa  described 

in  said  mortgage,  and  the  moneys  due  and  to  grow  due  thereon 
with  the  interest. 

To  have  and  to  hold  the  same  unto  the  asaigneej  and  to  the 
successors,  legal  representativea  and  assigns  of  the  assignee  for- 
ever. 

In  witness  whereof j  the  assignor  haa  hereunto  set  his  hand  and 
seal  this da j  of  • ,  nineteen  hundred  and  .-•»,, 

In  presence  of: 

SCHEDULE    O. 

4 

ABSIGNME?JT    OF    MORTGAOEp 

Statutory  Form  J,  With  Covenant 

Know  that  ...,.,.*,  assignor^  in  consideration  of 

dollars,  paid  by   . , , ,  assignee,  hereby  assigns  unto  the 

assignee,  a  certain  mortgage  made  by ,  given  to  seeupo 

payment  of  the  sum  of  . .  * ,  dollars  and  interest,  dated  the 

-•,•....   day  of   , ,  recorded  on  the    day  of 

-  -  ^ I  in  the  office  of  the of  the  county  of  --,..-*. , 

in   liber    ..,..,,,    of  mortgagej^,    at   page    ,,    covering 

premises ^  together  with  the  bond  or  obligation  described 

in  said  mortgage^  and  the  moneys  due  and  to  grow  due  thereon 
witk  the  interest, 

To  have  and  to  hold  the  same  unt-o  the  assignee,  and  to  the 
successorS|  legal  representatives  and  assigns  of  the  assignee  for- 
ever. 

And  the  assignee  covenants  that  there  ia  now  owing  upon  said 
mortgage,  without  offset  or  defense  of  any  kind,  the  principal  sum 

of    ,,....,,    dollars,    with    interest    thereon    at per 

centum  per  annum  from  tlie -  day  of ,  nineteen 

hundred  and ( 

In  witness^ whereof,  the  assignor  has  hereunto  set  his  hand  and 
seal  this  ... —   day  of ,  nineteen  hundred  and   *.,,.. 

In  presence  of; 
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SCHEDULE    R 

EELKASE    OF    PART    OF    MQfiTGAOBD    PREMISES* 

Statutory  Form  K. 

This  indenture,  made  the day  of ,  niBeteen 

•  Jinndred  and  ..,,...,,  between ,  party  of  the  first  part, 

and  ,,.,....  J  party  of  the  second  part, 

Whereasj by  lEdenture  of  mortgage,  bearing  date  the 

day  of  ..,,.,,  nineteen  hundred  and  .,...»,  recorded 

in  the  offi<?e  of  the of  the  county  of ,  m  liber ,  - 

of  mortgages,  of  section    ,,  page ,  on  the 

day  of    ..;*..,  nineteen  hundred  and    ,  for  the  con* 

aidcratiou  therein  mentioned^  and  to  secure  the  payment  of  the 
money  therein  specified,  did  convey  certaii^  lands  and  tenements 
of  which  the  lands  thereinafter  described  are  part,  unto , 

And  whereas,  the  party  of  the  first  part,  at  the  request  of  the 
party  of  the  second  part,  has  agreed  to  give  up  and  surrender 
the  lands  hereinafter  described  unto  the  party  of  the  second  part, 
and  to  hold  and  retain  the  residue  of  the  mortgaged  lands  as  secur- 
ity  for  the  money  remaining  due  on  said  mortgage. 

Now  this  indenture  witnessethj  that  the  party  of  the  first  part, 

in  pursuance  of  said  agreement^  and  in  consideration  of  , 

dollars,   lawful  money  of  the   United   States,    paid   by 

the  party  of  the  second  part,  does  grant,  release  and  quitclaim  unto 
the  party  of  the  second  part,  all  that  part  of  said  mortgaged  land^ 
described  as  follows: (description). 

Together  with  the  hereditaments  and  appurtenances  thereunto 
belonging,  and  all  the  right,  title  and  interest  of  the  party  of  the 
first  part,  of,  in  and  to  the  same^  to  the  intent  that  the  lands 
hereby  conveyed  may  be  discharged  from  said  mortgage,  and  that 
the  rest  of  the  land  in  said  mortgage  specified  may  remain  to  the 
party  of  the  fir^t  part  a?  heretofore, 

To  have  and  to  hold  the  lands  and  premises  hereby  released 
and  conveyed  to  the  party  of  the  second  part^ _  and  as- 
signs, to  ../.....  and  their  own  proper  us^  benefit  and  behoof 
forever,  free,  rlear  and  discharge  J  of  and  from  all  lien  and  claim 
under  and  by  virtue  of  the  indenture  of  mortgage  aforesaid* 

In  witness  whereof,  the  party  of  the  first  part  has  Bigned  and 
sealed  these  presents  the  dav  and  year  first  above  written. 

In  presence  of: 
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SCHEDULE    Q, 

SATISFACTION    OF    MORTGAQE* 

Statutory  Form  L. 

Know  all  men  by  these  presents,  that * . .  do  hereby  cer* 

tify  that  a  certain  iBdeBture  of  mortgagej  bearing  da'te  the  ,,.**• 
day  of ,  nmeteen  hundred  and  -,,,,,,.  j  made  and  exe- 
cuted by  .  - ,  to  secure  payment  of  the  principal  sum  of 

...  -  dollars  and  interest,  and  duly  recorded  in  the  office  of 

the  -  - of  the  county  of y  in  Iiber of 

mortgages,  of  section ,  page ^  on  the 

day  of ,  nineteen  hundred  and  .*,-<-,.,  is  paid^  and 

do  hereby  consent  that  the  same  be  discharged  of  record. 

Dated  the  ...>,*  day  of  .-..,,,  nineteen  hundred  and  .  *•  •v-n 

In  presence  of:  ' 

(Amended  by  L.  1917,  ch,  €81,  in  effect  Sept  1,  1917.) 
neHvatlont     Be^l  Fropertj  LaWj  §  223,  as  &m  ended  bj  L.  1697^  ch.  S77t 

%  250.    Wlien  eontnkct  to  leftse  oip  sell  void. 

A  contract  for  the  leasing  for  a  longer  period  than  one  year,  or 

for  the  sale,  of  any  real  property,  or  an  interest  therein,  is  void, 

unlcBS  the  contract,  or  some  note  or  memorandum  thereof,  express* 

ing  the  consideration,  is  in  writing,  subscribed  by  the  lessor  or 

grantor,  or  by  his  lawfully  authorized  agent,  ^ 

]>«MTKtlci3it    Heft]  Pfopert}'  Law,  %  224. 

I  £60.    Effect   of   f^&nt   or    iaortga^€    of   real   properfr    ttdT«r»ely 

A  grant  of  real  property  is  absolutely  void,  if  at  the  time  of  the 
delivery  thereof,  such  property  is  in  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  tbc  grantor;  but  such 
possession  doi^  not  prevent  the  mortgaging  of  such  property,  and 
such  mortgage,  if  duly  recorded,  binds  the  property  from  the  time 
the  possession  thereof  is  recovered  by  the  ninrtgagor  or  his  repre- 
sentatives, and  has  preference  over  any  judgment  or  other  instru- 
mentj  subsequent  to  the  recording  thereof;  and  if  there  are  two  or 
more  such  mortgages,  tbey  severally  have  preference  according 
to  the  time  of  recording  thereof,  respectively.  The  provisions  of 
this  section  do  not  apply  to  a  grant  of  such  property  made  to  the 
people  of  the  state  of  New  York,  iior  to  a  person  where  the  title 
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granted  to  sneli  person  tshall  thereafter,  by  grant  or  mesne  oou- 
vejaneej,  become  vested  in  said  people,  (Amended  by  L-  1909, 
t'h.  481,  and  L.  1910,  ch,  628,  in  effect  June  23,  1910.) 

Derivation  I     Real  Property  Law,  §  226.    Amended  by  L,   1909,  eh,  481. 

In  effect  May  26,  1009. 

§  261.  MaiiLtena.iice  of  teicerraph  or  otlier  electric  wi^ei  TAi«QS  ao 
preiiuxiptioxL  of  erant. 

WbenrvtT  any  wire  or  cable  iiaed  for  any  telegraph,  telephone^ 
electric  ligJit  or  cither  electric  piirposej  or  for  the  purpose  of  com- 
muiiication  otiierwise  tban  by  the  aid  of  electricity,  is  or  sbail  be 
attached  to,  or  does  or  ^iliall  extend  upon  or  over  any  building  or 
land,  no  lapse  of  time  whatever  shall  raise  a  presumption  of  any 
grant  of,  or  justify  a  prescription  of  any  perpetual  right  to,  such 
attachment  or  extension. 

Derivation  j     L.    1886,    ch.    4t>,    §     L  ' 

g  2Q2^  Converaiiccfl    witli    Intent    to    defrand    paroJiaier*    and    In- 
cumbrancers void. 
A  conveyance  of  an  estate  or  interest  in  real  property,  or  the 
rents  and  pz^ofits  thereof,  and  every  charge  thereon,  made  or  created 

%vith  intent  to  defraud  prior  or  subsequent  purchasers  or  incum- 
brancers, for  a  vabiable  consideration,  of  the  same  real  property, 
rents  or  profits,  is  void  as  against  such  purchasers  and  incum- 
brancers. Such  a  cotiveyanci?  or  charge  shall  not  be  darned  fraud- 
ulent in  favor  of  a  rnb8fi]nent  purchaser  or  incnmbrancer,  wbo^ 
Tit  the  time  of  his  purchase  or  incumbrance^  has  actual  or  legal 
notice  thereof,  unless  it  appears  that  the  grantee  in  the  conveyance, 
or  the  person  to  be  benefited  by  the  charge,  was  privy  to  the  fraud 
intended. 

Deri vnt ion:     Rf^al    Property  Low,  |   226, 

f   263i  Conveyances  with  iutent  to  defrand  vr editors  void. 

A  conveyance  or  assignment  in  writing  or  otherwise,  of  an 
estate,  interest,  or  exi^rting  trnst  in  real  property j  or  the  rents  or 
profits  issuing  tlien^froni,  or  a  cliarge  on  real  property,  or  on  the 
rents  or  profits  thereof,  made  with  the  intent  to  binder,  delay  or  de- 
fraud creditors,  or  other  persons,  of  their  lawful  suits,  damages, 
forfeiture!^ J  debts  or  demands,  nr  a  bond  or  other  evidence  of  debt 
given,  suit  commenced  or  decree  or  judgment  suffered,  With  the 
like  intent,  is  void  as  against  every  person  so  hindered,  delayed  or 
defrauded. 

Derivation  r    Real  Frofj^rty  Law,  §  227, 
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I  S64.  Ct^mTeyaiLcea   void   as    to   c^editori,  purolLaftert  mnd  Inoum* 
bvsmerr*,  void  a«  to  ItelTV  «nd  ms«igii>. 

A  conrejancej  charge^  in^trumcDt  or  proceeding,  declared  by  this 
article  to  be  void  as  against  ereditora,  purcbasers  or  incumbranetirs^ 
is  equally  void  as  against  thmv  heirs^  successors,  personal  repre- 
iientatives  or  assigns, 

0vrl^fttioto;     Real  Property  Law,  §  228, 

i   £65.  Fr&ndnleAt  intent,  qvesticiA  of  fact. 

Tbe  question  o£  fraudulent  intent  in  a  case  arising  under  this 
artielej  shall  be  deemed  a  question  of  fact  and  not  of  law;  and  a 
conveyance  or  charge  shall  not  be  adjudged  fraudulent  as  against 
creditors,  purchasers  or  incumbrancers,  solely  on  the  ground  that 
it  was  not  founded  on  a  valuable  consideration* 

Dc-rlvatlani     Real  Property  Law,  S  220. 

t  266^  Bight*    af    pitf«ha«ef    or    iliGaib'brauoer    for    ^jiliuible    eoA-^ 
■Ideratlom  protected. 

This  article  does  not  in  any  rnauner  affect  or  impair  tbe  title  of 
a  purchaser  or  incumbrancer  for  a  valuable  consideration,  unless 
it  appears  that  be  bad  previous  notice  of  tbe  fraudulent  intent  ol 
his  immediate  grantor,  or  of  tbe  fraud  rendering  void  the  title  of 
^uch  grantor, 

Derlvstlon  t     Real  Property  I^w,  f  230, 

$   267«  ComwejAitoeB  irltli  po^vrer  to  Tevoke^  determine  of  alter* 

A  conveyance  of,  or  charge  on,  an  estate  or  interest  in  real  prop- 
erty j  containing  a  provision  for  the  revocation,  determination  or 
alteration  of  the  estate  or  interest,  or  any  part  thereof,  at  tbe  will 
of  the  grantor,  is  void^  as  against  subsequent  purchasers  and  in* 
cumbrancersj  from  the  grantor,  for  a  valuable  couftidcration,  of  any 
estate  or  interest  so  liable  to  be  revoked  or  determined ^  although 
the  same  be  not  expressly  revoked,  detenuined  or  altered  by  the 
grantor^  by  virtue  of  the  power  reserved  or  expressed  in  the  prior 
conveyance  or  charge,  Wliere  a  power  to  revoke  a  9onveyance  of 
real  property  or  tbe  rents  and  profits  thercfof^  and  to  reconvey  tbe 
same,  is  gfven  to  any  person ,  other  than  the  grantor  in  such  con- 
veyance, and  such  person  thereafter  conveys  the  same  real  prop- 
irty,  rents  or  profits  to  a  purchaser  or  ineumbrancer  for  a  valuable 
i'onai deration,  sueh  sulisequeut  conveyance  i^  valid,  in  the  same 
manner  and  to  the  same  extent  as  if  the  power  of  revocation  were 
recited  therein,  and  the  intenf  to  revoke  the  former  conveyance  ex- 
pressly declared.    If  a  conveyance  to  a  purchaser  or  incumbrancer. 
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under  thia  sectioUj  be  made  before  the  person  making  it  is  entitled 
to  execute  his  power  of  revocatioD,  it  is  nevfjrtheless  valid,  from 
the  time  the  power  of  revocation  actually  Vesta  in  such  person^  in 
the  same  manner,  and  to  the  same  extent^  as  if  then  made. 

Deri  nation  1     Real  Property  Law,   |  23i, 

f  jS63.  Disafflraiaiiee  of  f¥aitdiil«)it  ant  hj  execittor  mnd  t^iherm* 

An  executor,  administratorj  receiver,  assignee  or  other  trustee, 
may,  for  the  benefit  of  ereditors,  or  of  others  interested  in  real 
property  held  in  trust,  disaffirm,  treat  as  void  and  resist  any  act 
done  or  transfer  or  agrcrment  maHe  in  fraud  of  the  rights  of  any 
creditor,  including  himself,  interested  in  such  estate  or  property; 
and  a  person  who  fraudulently  receives,  takes,  or  in  any  manner 
interferes  with  the  real  property  of  a  deceased  person,  or  an  in- 
solvent corporation,  association,  partnership,  or  individual,  is  lia- 
ble to  such  executor,  adminii>trator,  receiver  or  other  trustee  for 
the  same,  or  the  value  thereof,  and  for  all  damages  caused  by  such 
act  to  the  trust  estate.  A  creditor  of  a  deceased  insolvent  debtor, 
having  a  claim  or  demand  exceeding  one  hundred  dollars  against 
such  deceased,  may,  for  the  benefit  of  creditors  or  others  inter* 
ested  in  the  real  property  of  such  deceased,  disaffirm^  treat  as  void, 
and  resist  any  act  clone  or  cnnvryancc,  transfer  or  agreement 
made  hy  such  deceased  in  fraud  of  the  rights  of  any  creditor,  in- 
cluding himself,  and  may  maintain  an  action  to  set  aside  such  act, 
conveyance,  transfer  or  agreement,  without  having  first  obtained  a 
judgment  on  f?uch  claim  or  demand  ;  but  the  same,  if  disputed,  may 
be  established  on  the  trial  The  judgment  in  such  action  may  pro- 
vide for  the  sfile  of  the  premises  or  property  involved,  when  a  con- 
vey ance  or  transfer  tliereof  is  set  aside,  and  the  proceeds  therE?of 
be  brought  into  court  or  pnid  into  the  proper  surrogate's  eonrt  to  be 
administered  according  to  law. 

OerlvAlloni     K^al  Property  Law,  £  232, 

f  269,  WBcTi  t^^^tnaind^irixiaii  may  pay  liLteT«at  vweS.  hy  U^*  tenant. 

Wliencver  real  property  held  by  any  person  for  life  is  incum- 
bered hy  morttrage  or  other  lien,  the  interest  on  which  should  be 
paid  by  the  lifp  tnnant,  and  sueh  life  tenant  neglects  or  refuses 
to  pay  such  interest,  the  remiiinderman  may  pay  such  interest,  and 
recover  tlie  amount  thereof ,  together  with  interest  thereon  from  the 
time  of  sueh  payment,  of  the  life  tenant 
t>ertirittloDt     Rt^al  Property  Law,  |  1^33. 
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t  STOi  Pttwe^a  of  «aitvt»  of  equity  mat  Al»xidg6d« 

Hoihiiig  contained  in  this  article  abridges  the  powers  of  courts 
of  ^uity  to  compel  tbe  specific  performance  of  agreements  in  cases 
of  part  performance. 

DertiTfttioii]     Real  Property  Law,  £  234* 

%  271*  Goiistmction  of  cOT«maiitf  in  mortCAgei  on  leases  of  v»a1 
pi'Operty  OJid  1»oiid«p 

In  mortgages  on  lea^s  of  real  property  and  in  bonds  secured 
thereby,  the  following  or  similar  covenants  or  agreements  must  be 
construed  as  follows: 

1-  In  default  of  payment^  mortgagee  to  have  power  to  sell. — 
A  covenant  that  the  mortgagor  "  will  pay  the  indebtedness,  aa 
provided  in  the  mortgage,  and  if  default  be  made  in  the  payment 
of  any  part  thereof,  the  mortgagee  of  obligee  shall  have  power  to 
Bell  the  premises  therein  described,  according  to  law,"  must  be 
construed  as  meaning  that  the  mortgagor  or  obligor  shall  well  and 
truly  pay  unto  the  mortgagee  or  obligee  the  said  sum  of  money 
mentioned  in  the  condition  of  the  said  bond  or  obligation,  and 
the  interest  thereon,  according  to  the  condition  of  the  said  bond 
or  obligation.  And  if  default  shall  be  made  in  the  payment  of  the 
said  sum  of  money  therein  mentioned  j  or  in  the  interest  which 
shall  accrue  thereon,  or  of  any  part  of  either,  that  then  and  from 
thenceforth  it  shall  be  lawful  for  the  said  mortgagee  or  obligee,  his 
legal  representative  or  assigns,  to  sell,  transfer  and  set  orer,  all 
the  restj  residue  and  remainder  of  the  said  term  of  years  then  yet 
to  come,  and  all  others  the  right,  title  and  interest  of  the  said  mort- 
gagor or  obligor  of,  in  and  to  the  same,  at  public  auction,  according 
to  the  act  in  such  case  made  and  provided*  And  as  the  attorney 
of  the  said  mortgagor  or  obligor  for  that  purpose  by  these  presents 
duly  authorized  J  constituted  and  appoiutcd,  to  makej  seal,  execute 
and  deliver  to  the  purchaser  or  purchasers  thereof  ^  a  good  and  suffi- 
cient assignment,  transfer  or  other  conveyance  in  the  law,  for  the 
said  premisesj  with  the  appurtenances;  and  out  of  the  money  aris- 
ing from  such  sale,  to  retain  the  principal  and  interest  which  shall 
then  be  due  on  the  said  bond  or  obligation,  together  with  the  costs 
and  charges  of  advertisement  and  sale  if  the  said  promises,  render- 
ing the  overplus  of  the  purcha^e-monfy  (if  any  there  shall  be) 
unto  the  said  mortgagor  or  obligor,  his  legal  representatives  or  as- 
signs; which  sale,  so  to  be  made,  shall  forever  1k^  a  perpetual  bar^ 
both  in  law  and  equity,  against  the  said  mortgagor  or  obligor,  and 
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against  all  persona  claiming  o?  to  clftim  the  premises  o^  any  par; 
thereof 3  by,  from  or  under  him  or  them,  or  any  of  them, 

2.  Mortgagor  to  keep  buildings  insured. — A  covenant  '*  that 
the  mortgagor  will  keep  the  buildings  on  the  said  premises  Insured 
against  los^s  by  fire,  for  the  benefit  of  the  mortgngee,"  must  be 
crons trued  a:^  meaning  that  the  said  mortgagor  or  obligor  shall  and 
will  keep  the  buildings  erected  and  to  be  erected  upon  the  lands 
above  conveyed,  insured  against  loss  and  damage  by  fire,  by  in- 
surance, and  in  an  amount  approved  by  the  said  mortgagee  or 
obligee  and  his  assigns,  and  dther  assign  the  policy  and  certifi- 
cates thereof  or  have  such  insurance  made  payable  to  the  said  mort- 
gagee or  obligee  or  bis  assigns,  and  in  default  thereof  it  shall  be 
lawful  for  the  ©aid  mortgagee  or  obligee  and  his  assigns  to  effect 
such  insurance,  and  the  premium  and  premiums  paid  for  effecting 
the  same  shall  be  a  lien  on  the  said  mortgaged  premises,  added  tn 
fhe  amount  of  the  said  bond  or  obligation,  and  secured  by  these 
presents,  and  payable  on  demand,  with  legal  interest.  ^ 

3,  Mortgagor  to  pay  rent  and  cliarges  on  premi9ee, — A  cove- 
nant that  the  mortgagor  "will  pay  the  rent  and  other  charges 
mentioned   in   and   made   payable   by   said   indenture   of   leaae 

within days  after  said  rent  or  charges  are  pay- 

iible,"  must  be  construed  as  meaning  that  the  said  mortgagor  or 
obligor  and  his  legal  representatives  and  assigns,  will  pay  or  cause 
to  be  paid,  and  discharge  all  rent  and  rents  mentioned  in  and 
made  payable  by  the  indenture  of  lease  aforesaid,  and  also  all 
taxes,  assessments  or  other  charges  that  now  are  a  lien,  or  here- 
after shall  or  may  be  levied,  assessed  or  imposed  and  become  a 
lien  upon  the  premises  above  described  or  any  part  thereof;  and  in 

default  thereof,  for  the  space  of -, .  after  such 

taxes  or  assessments  or after  the  said  rent 

or  rents,  or  any  of  them  shall  have  become  due  and  payable  by 
the  terms  of  said  lease  or  by  law,  then  and  in  each  and  every 
^uch  case  the  said  mortgagee  or  obligee,  his  legal  representatives 
nr  assigns  may^  at  option,  and  without  notice,  pay  such  rent  or 
rents,  tiLxos,  assessments  or  other  charges  and  expenses,  and  the 
amount  so  paid,  and  interest  thereon,  from  the  time  of  such  pay- 
ujent,  shall  forthwith  be  due  and  payable  from  the  said  mort- 
gagor or  obligor  J  his  legal  representatives  or  assignSj  to  the  :^aid 
mortgagee  or  obligeej  his  legal  representatives  or  assigns,  and  shall 
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be  deemed  to  be  secured  by  thesf?  presents,  and  shall  be  *0ollectfl- 
ble  in  the  same  manner,  and  at  the  same  time,  and  upoo  the  same 
conditions  as  the  interest  then  next  maturing  upon  the  principal 
sum  hereinbefore  mentioned- 

4.  Agreement  that  whole  sum  shall  become  due. — ^The  words 
**  And  it  h  hereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  heeome  due  at  the  option  of  said  mortgagee 
or  obligee  after  default  in  the  payment  of  any  instalment  of  prin- 
cipal or  after  default  in  the  payment  of  interest  for  *•<-..  days, 
or  after  default  in  the  payment  of  any  rent  or  other  charge  made 
payable  by  said  indenture  of  lease  for  -.,.,...   day^,  or  after 

default  in  the  payment  of  any  tax  or  asseasmc^nt  for 

day^  after  notice  and  demand,"  must  be  construed  as  meaning 
that  should  any  default  be  made  in  the  payment  of  any  instal- 
ment of  principal  or  any  part  thereof,  or  of  said  int-erest  or  any 
part  thereof,  or  of  any  rent  or  other  charge  made  payable  by  said 
indenture  or  lease,  on  any  day  whereon  the  same  h  made  payable^ 
or  should  any  tax  or  assessment,  which  now  is  or  may  he  hereafter 
imposed  upon  the  premises  hereinafter  deserihf*d,  become  duo  and 
payable,  and  should  the  said  interest^  rent  or  other  charge  afore- 

said,  remain  unpaid  and  in  arrear  for  the  ^pace  of 

days,  or  such  tax  or  assessment  remain  unpaid  and  in  arrear  for 

_  , ,  days  after  written  not  lee  by  the  mortgagee  or  obligee, 

his  executors,  administrators  or  aj^sijE;:ng^  tliat  such  tax  or  assess- 
ment is  unpaid,  and  d  em  and  for  the  payment  thereof,  then  and 
bom  thenceforth,  that  is  to  say,  after  the  lapse  of  either  one  of 
said  periods,  as  the  case  may  be,  the  aforrsaid  principal  sum,  with 
all  arrearage  of  interest  thereon,  rent  and  other  charges  paid  by 
the  mortgagee  or  obligee,  shall^  at  the  option  of  the  said  mortgagee 
cr  obligee,  bis  executors,  administrators  or  assigns,  become  and 
be  due  and  payable  immediately  thereafter,  although  the  period 
above  limited  for  the  payment  thereof  may  not  then  have  expired, 
anything  t herein bt* fore  contained  to  the  contrary  thereof  in  any* 
wise  notwithstanding. 

Derlvi^tloni     Rr^il   Property  I^w,   |  235,  added  by  L.  18t>8,  Hi.  338, 

f  2T2,  CoiiBti^ctioJi   of    grrant   of    appnrtenanccft,    aod    all    «f    tlie 
rights  and  estate  of  tlLe  mortgagor. 

In  any  mortgage  on  a  lease  of  real  property  the  words  "to- 
gether with  the  appurtenances  and  all  the  estate  and  rights  of  the 


•  So  in  original. 
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part  • , of  the  first  part  of^  in  and  to  aaid  premises  under 

and  by  virtue  of  the  aforesaid  indenture  of  leaae/^  must  be  con- 
st nied  as  meaning,  together  with  all  and  aingnkr  the  i^difieea, 
buildings^  rights,  members,  privileges  and  appurtcnanees  thereunto 
belongirg  or  in  any^vi^e  appertaining;  and  also  all  the  estate,  right, 
title,  interest,  terra  of  years  yet  to  come  and  unexpired,  property, 
possession,  claim  and  demand  whatsoever,  as  well  in  law  as  in 
equity^  of  the  said  mortgagor  or  obligor,  of,  in  and  to  the  said 
demised  premises,  and  every  part  and  pareel  thereof,  with  the  ap- 
pnrtoDancea;  and  also  the  said  indenture  of  lease,  and  the  renewal 
therein  provided  for,  and  every  clause,  article  and  condition  therein 
expressed  and  contained. 

Oorlvattoni     Real  rroperly  Law,  |  236,  added  by  L.  1898,  ch.  338, 

§  j£73«  What  form  of  moFtsaeA  on  lease  of  real  prope:rty. 

The  use  of  the  following  form  of  instrument  for  mortgages  on 
leases  of  real  property  is  lawful,  but  this  section  does  not  prevent 
or  invalidate  the  use  of  other  forms- 

SCHEDULE  D. 

MoHTOAGE    ON    LeaSE    OF   HeAL   PROPERTY. 


This  indenture,  made  the day  of ,  in  the 

year  one  thousand  , , . ,  hundred  and  -•-•-,  between of 

(insert  residence)  of  the  first  part  and of  (insert  residence) 

of  the  second  part ;  whereas did,  by  a  certain  indenture  of 

leasOj  bearing  date  the day  of  --*-,,,<,  in  the  year 

one  thousand  nine  hundred  and , .  p  -,  demise,  lease  and 

to  farm  let  unto   and  to • . .    executors, 

administrators  and  assigns,  all  and  singnlar  the  premises  herein 
after  mentioned  and  described,  together  with  their  appurtenanees ; 

to  have  and  to  hold  the  same  unto  the  said and  to 

r*xecutcrs,  administrators  and  assigns^  for  and  during  and  until 

the  full  end  and  term  of y^ars,  from  the   

day  of    J  one  thousand   nine  hucdred   and -  -, 

fully  to  be  complete  and  endedj  yielding  and  paying  therefor  nnto 

the  said and  to or  assigns,  the  yearly  rent  or 

Slim  of 

And  whereas  J  the  said  part  .  ^ , .  of  the  first  part  justly  in- 
debted to  the  said  part  ....  of  the  second  pHrt,  in  the  jium  of . « . .  *i 
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lawful  monej  of  the  Uaited  States  of  America^  secured  to 

be  paid  by   , . . . certain  bond  of  obligatloti,  bearing  even 

date  here  withy  conditioned  for  the  payment  of  the  said  gum  of 

on  the  ,--.-,,-  day  of ,  nineteen  hundred 

and    , , and   the   interest  thereon   to  be  computed   from 

-,v at  the  rate  of per  centum  per  annum  and  to 

he  paid 

It  being  thereby  expressly  agreed*  that  the  whole  of  the  said 
principal  sum  shall  become  due  at  the  option  of  the  mortgagee  or 
obligee  after  default  in  the  payment  of  interest,  taxes  or  assess- 
ments or  rents  as  hereinafter  provided. 

Now  this  indenture  witnesseth  that  the  said  part  .  * , .  of  the  first 
part,  for  the  better  securing  the  payment  of  the  said  sura  of 
money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
with  interest  thereon^  and  also  for  and  in  consideration  of  the  sum 
of  one  dollar,  paid  by  the  said  part  , . . ,  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  doth  grant  and  release, 
assign,  transfer  and  set  over  unto  said  part  . , . .  of  the  second  part^ 
and  to  his  heira  (or  successors)  and  assigns  forever, 

(Description.) 

Together  with  the  appurtenances  and  all  the  estate  and  rights 
of  the  part  , . , .  of  the  first  part  of,  in  and  to  said  premises  under 
and  by  virtue  of  the  aforesaid  indenture  of  lease. 

To  have  and  bold  the  said  indeiiture  of  lease  and  renewal,  and 
the  above  granted  premises,  unto  the  said  part  . « . .  of  the  second 
part,  his  heirs  and  assigns,  for  and  during  all  the  rest,  residue  and 
remainder  of  the  said  term  of  years  yet  to  come  and  unexpired^ 
in  said  indenture  of  lease  and  in  the  renewals  therein  provided 
for;  subject,  nevertheless;  to  the  rents,  covenants,  conditions  and 
provisions  in  the  said  indenture  of  lease  mentioned. 

Provided  always  that  if  the  said  part  * , .  .of  the  first  part  shall 
pay  unto  the  said  part  , , , ,  of  the  second  part,  the  said  sura  of 
money  mentioned  in  the  condition  of  the  said  bond  or  obligation, 
and  the  interest  thereon,  at  the  time  and  in  the  manner  mentioned 
in  the  said  condition,  that  then  these  presents  and  the  estate  hereby 
granted,  shall  cease,  determine  and  be  void- 

And  the  said  part--.,  of  the  first  part  covenants,  with  tha 
said  part .  •  • ,  of  the  second  part  as  follows : 
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First.  That  the  part of  the  first  part  will  pay  the  indebted- 
ness as  hereinbefore  provided. 

And  if  default  shall  be  made  in  the  payment  of  any  part  thereof 

the  said  part of  the  second  part  shall  have  power  to  sell  the 

premises  therein  described  according  to  law. 

Second.  That  the  said  premises  now  are  free  and  clear  of  all 

incumbrances  whatsoever,  and  that   ha. . .  good 

right  and  lawful  authority  .to  convey  the  same  in  manner  and 
form  hereby  conveyed. 

Third.  That  the  part. . .  of  the  first  part  will  keep  the  buildings 
on  the  said  premises  insured  against  loss  by  fire,  for  the  benefit  of 
the  mortgagee. 

Fourth.  That  the  part  .  . .  of  the  first  part  will  pay  the  rents  and 
other  charges  mentioned  in  and  made  payable  by  said  indenture 

of  lease  within  days  after  said  rent  or  charges  are 

payable.  , 

Fifth.  And  it  is  hereby  expressly  agreed  that  the  whole  of  the 
said  principal  sum  shall  become  due  at  the  option  of  th6  said 
mortgagee  or  obligee  after  default  in  the  payment  of  any  instal- 
ment of  principal,  or  after  default  in  the  payment  of  interest  for 

tlajs,  or  after  default  in  the  payment  of  any  rent  or 

other  charge  made  payable  by  said  indenture  of  lease  for 

days,  or  after  default  in  the  payment  of  any  tax  or  assessment 
^^' days  after  notice  and  demand. 

In  witness  whereof,  the  said  part.  ...  of  the  first  part  to  these 

presents  ha. . .  hereunto  set hand. .  and  seal. .  the  day  and 

year  first  above  written. 

Sealed  and  delivered  .:. 

in  the  presence  of 
toertv^tion,    R,„i  Property  Law,  «  237,  added  by  t.  18BS,  ch.  338. 

*  ??*•  Tp»n.fer»  and  mortsagei  of  Intereat  In  deaedanta*   aatetea, 

iLvery  conveyance,  assignment,  or  other  transfer  of,  and  every 
mortgage  or  other  charge  upon  the  interest,  or  any  part  thereof, 
of  any  person  in  the  estate  of  a  deeedpnt  which  is  aituated  within 
this  state,  shall  be  in  writing,  and  shall  be  acknowledged  or  proved 
in  the  manner  required  to  entitle  conveyances  of  real  property  to  be 
recorded.  Any  such  instrument  may  also  be  recorded  as  herein- 
after provided ;  and  if  not  so  recorded,  it  is  void  against  any  sub- 
sequent purchaser  or  mortgagee  of  the  same  interest  or  any  part 
thereof,  in  good  faith  and  for  a  valuable  consideration,  whose  oob- 
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veyance  or  mortgage  is  iirst  duly  recorded-  If  such  ioterest  is 
*!iitirely  in  the  real  property  of  a  decedent,  the  conveyance  or 
murtgaga  shall  be  recorded  in  the  office  of  the  clerk  of  the  ooimty 
where  such  real  propt^rty  is  situated*  If  such  interest  is  in  both 
the  personal  and  the  real  property  of  a  decedent^  the  conveyance  or 
mortgage  shall  be  recorded  in  the  office  of  the  surrogate  iseuinis^ 
letters  teatamentofy  or  letters  of  adminiatratiou  upon  the  said 
decedent*^  estate,  or  if  no  such  lettets  have  been  issued^  then  in  the 
office  of  the  surrogate  having  jurisdiction  to  issne  the  fiame,  and 
also  in  the  office  of  the  said  county  clerk.  Such  a  conveyance  or 
mortgage  when  so  recorded,  shall  be  indexed  under  the  name  of 
the  decedent,  in  a  book  to  be  kept  for  that  purpose  by  each  record* 
iug  officer,  Thoperaon  presenting  any  such  instrument  for  record 
shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of  ten  cents 
for  each  folio. 
nertTfttlDD:     L.  1904,  oh.  002,  §  1,  fts  amended  bj  L.  1908,  eK  173,  §  1. 

§  IS 75.  AAHlpnment  of  mortEage  required  in  lien  of  ceHiifioate  of^ 
di«eh4rgA> 

Whenever  a  mortgage  upon  real  property  shall  be  due  and 
payable  the  mortf^agee  or  the  owner  and  holder  of  the  mortgage 
shall  execute  and  deHver  to  any  person  ov  persons,  or  corpora- 
tion,  named  by  the  owner  of  the  laud  npon  which  the  same  is  a 
lien,  an  assignment  of  the  mortgage  duly  executed  which  may 
by  its  terras  be  without  recourse  to  the  assignor  in  any  event 
and  discharge  such  assignor  from  any  liability  thereunder  to  the 
assignee  J  provided  a  demand  Inia  been  made  of  the  holder  of  tJie 
mortgage  by  tho  owner  of  the  land  npon  which  the  same  is  a  Jien 
for  such  assignment  in  lien  of  a  certificate  of  discbarge  of  the 
same^  and  the  full  amount  of  principal  and  interest  due  on  the 
mortgage  and  the  nsnal  fee  for  drawint^  the  assignment  is  ten- 
dered or  paid.  But  nothing  in  this  Bcctiou  contained  shall  require 
such  execution  and  delivery  of  an  assignment  of  the  niortga^ 
in  lieu  of  a  certificate  of  di^scharge  where  the  owner  and  bolder 
of  the  mortgage  so  due  and  payable  aUo  holds  or  has  a  junior  or 
subsequent  mortgage  or  other  lien  on  the  same  property.  (Added 
by  L.  1915,  ch.  493,  in  effect  May  S,  1015.) 


\ 
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§    275.  Ap  port!  D  nine  nt    of    Tents,    amnnitiei,    diTtdeud*    and    <>thep 
payments* 

All  rents  reserved  on  any  lease  and  all  annuitieSj  dividends 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  shall  be  appor^ 
tinned  so  that  on  the  death  of  any  person  interested  in  such  rents^ 
annuities,  dividends  or  other  such  payments,  or  in  the  estate  or 
fund  from  or  in  respect  to  which  the  same  issues  or  h  derived, 
or  on  iiie  determination  or  transfer  by  any  other  means  of  the 
interest  of  any  such  person,  he,  or  his  executorSj  administrators  or 
assigns,  and  the  person  who  thereupon  becomes  entitled  to  such 
rents,  annuities,  dividends  or  other  payments  or  the  estate  or  fund 
trom  or  in  respect  of  which  the  same  issues  or  is  derived j  shaU 
?ach  be  entitled  to  a  proportion  of  such  rents,  annuities,  dividends 
and  other  payments,  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  payment  thereof 
to  the  time  of  such  determination  or  transfer  as  the  case  may  be, 
including  the  day  of  such  death  or  of  such  determination  or 
transfer,  after  making  allowance  and  deductions  on  account  of 
charges  on  such  rents,  annuities,  dividends  and  other  payments. 
If  any  such  payment  become  due  or  be  collected  after  such  de- 
termination or  transfer  every  such  person  or  his  executors,  admin- 
istrators or  assigns  shall  have  the  same  remedies  at  law  and  in 
equity  for  recovering  such  apportioned  parts  of  such  rents,  an- 
nuities, dividends  and  other  payments,  when  the  entire  amount 
of  which  such  apportioned  parts  form  part^  becomes  due  and  pay- 
able and  not  before,  as  he  or  they  would  have  had  for  recovering 
and  obtaining  such  entire  rents,  annuities,  dividends  and  other 
pajonents,  if  entitled  thereto;  but  the  persons  liable  to  pay  renta 
reserved  by  any  lease  or  demise,  or  the  real  property  comprised 
therein  shall  not  be  resorted  to  for  such  apportioned  parts,  but  tho 
entire  rents  of  which  such  apportioned  parts  form  part^  must 
be  collected  and  recovered  by  the  person  or  persons  who,  but  for 
this  section,  would  have  been  entitled  to  the  entire  rents;  and  such 
portions  shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  under  this  section.  Tf  any  such  pay- 
ment shall  have  been  collected  before  such  determination  or  trans^ 
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fer,  then  the  amoimt  apportionable  as  herein  provided  Blmll  be  paid 
or  allowed  immediatolj,  to  the  person  entitled  thereto,  and  may  be 
recovered  from  the  person  who  shall  have  collected  tbe'eamo* 
This  section  shall  not  apply  to  any  case  in  which  it  shall  he 
expressly  stipulated  that  no  apportionment  be  niade^  or  to  any 
snmB  made  payable  in  policies  of  insurance  of  any  description; 
or  under  annuity  contracts  issued  by  life  insurance  companieg* 
(Added  by  L  1916,  eh,  313,  in  eitect  April  25,  191G,) 
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ARTICLE  9. 
RECORDING  IKSTRIIMENTS  AFPECllNG  RKAL  PROPERTY. 

Section  290.  DefinitioDa;  effect  of  article. 

291.  Recording  of  conveyance.  *  "^ 

2fl2.  Ry  whom  conveyances  must  be  acknowledged  or  proved. 

293.  Ifecording   of    conveyances    heretofore   acknowledged   or 

proved, 
29i.  Recording  executory  contracts  and  powers  of  attorney* 

295.  Recording  of  kttera  patent 

296.  Recording  copies  of  instruments  which  are  in  secretaij  of 

state's  ofiiee, 

297.  Certified  copies  may  be  recorded. 

298.  Acknowledgments  and  proofs  within  the  state. 

299.  Acknowledgments  and  proofs  in  other  states. 

300.  Acknowledgments  and  proofs  elsewhere. 

301.  AcknowleJ|LrmeTit8  and   profifa   In   foroign  conntiies 
303.  Acknowie(igtnt?nt3  and  proofs  by  married  women. 

303.  Requisitea  of  acknowledgtnDnts. 

304.  Proof  by  subscribing^  witness. 

305.  Compelling  witnesses  to  testify. 

S06,  Certificate  of  acknowledgment  or  proof. 

307.  Wlxcn  certificate  to  state  time  and  place. 

308.  When  certificate  must  be  under  aeah 

309*  Acknowledgment  by  corporiition  and  form  of  certificate. 
»       310.  When  county  clerk's  authentication  necessary. 
31t.  When  other  authentication  necessary. 

312.  Contents  of  certificate  of  a\ithonttcation. 

313.  Recording  of  conveyances  ackno'?7l^dged  or  proved  without 

the  state,  when  parties  and  certifying-  officer  are  dBad*^ 

314.  Proof  when  witness^  are  dead. 

315.  Recording  books. 

316.  Indexes. 

317.  Order  of  recording. 

318.  Certificate  to  be  recorded. 

319.  Time  of  recording.  t^"^ 

320.  Certain  deeda  deemed  mortgages. 

321.  Recording  discharge  of  mortgage. 

322.  Recording  discharge  of  mortgage  in  counties  embraced  in, 

uitiiis  uf  tlie  hr^t  class. 
323*  Recording  disc  barge  of  mortgage  in  counties  embraced  in 
cities  of  first  cla^  where  property  lies  in  more  than  one 
of  such  counties. 
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.SECTION  324.  Effect  of  rt^cording  assignment  of  oaortgage. 

325.  Rt*ct>rdTng  of  canreyancea  made  by  trea;s«j'er  of  Conjiectkut* 
32 tS.  Revocation  to  be  recorded. 

327.  Penalty  for  using  (ong  forms  of  eovenAntB. 

328.  fertnm  arts  not  JifTetited.  ^ 

32i^.  Actions  to  hnvcr  certain  instmraents  cancialed  of  record, 

330.  Oliicers  ^iity  of  malfeasance  liable;   for  damages. 

331.  Law&  u.nd  deerees  of   foreign  coimtrie.^   aE^pointing  agents  and 

attorneys  and   recording  of  the  sanic. 

332.  The  record  of  CiTtain  canvcyanees  validated. 

333.  Execution   of   certificAtea   of   payment   and   diBcharge   of   m&rtr 

gages. 
333*  Wbeji  conveyances  of  real  property  not  to  be  recorded. 
:134.  Mapn  to  be  fvlf^tf ;   ppnalty  for  nonfilin/r. 
3vJ!j.  Filing'  of  maps  in  Suffolk  county;  penalty  for  nonfiling. 

I   290.  D^asltioiLB;  effect  of  artlol«> 

1,  The  t<?rm  ^'  real  property,"  as  used  in  this  article,  includeB 
landS;  tenements  and  hereditaments  and  chattelg  real,  except  a  lease 
for  a  term  not  exceeding  three  years, 

2.  The  term  *' purehaaer"  includes  every  person  to  whom  suj; 
€state  or  interest  in  real  property  is  conveyed  for  a  vahiable  con- 
sideration, and  every  assignee  of  a  mortgage,  lease  or  other  con- 
<Jitional  estate* 

3<  The  term  "conveyance"  includes  every  written  instrument^ 
by  which  any  estate  or  interest  in  re^l  property  is  created,  trans^ 
ferred,  mortgaged  or  assigned,  or  by  which  the  title  to  any  real 
property  may  be  affected,  including  an  instrument  in  execution  of 
a  powerj  although  the  power  be  one  of  revocation  only,  and  an  in- 
strument postponing  or  subordinating  a  mortgage  lien;  except  a 
^nll,  a  lease  for  a  term  not  exceeding  three  years,  an  executory 
<^onfract  for  the  sale  or  purchase  of  lands,  and  an  instrument  pon^ 
taining  a  power  to  convey  real  propertj^  as  the  agent  or  attomej^ 
for  the  owner  of  such  property. 

4.  The  term  "  recording  officer  "  means  the  county  clerk  of  the 
county,  except  in  the  counties  of  New  York,  Kings  or  Westchesteri 
where  it  means  the  regis^ter  nf  thr-  county. 

5,  This  article  does  not  apply  to  leases  for  life  or  lives,  or  foi; 
^*ears,  heretofore  madej  of  lands  in  pitiicr  of  the  counties  of  Albany, 
Flster,  Sullivan,  Herkimer,  Dutchess,  Columbia,  Delaware  or 
Schenectady. 

DerlTBtloiiE     Heal  Property  Law,  f  240,  as  amended  by  L.  1005,  eh.  440, 

I   291.  lC«coTdi]Le  of  conTCTAiicei* 

A  conveyanet*  of  resd  propertv,  within  thr  ?tate,  on  being  duly 
acknowledged  by  tlie  person  executing  the  same,  or  proved  as 
required  by  this  chapter,  and  ?uch  acknowledgment  or  pnxif  duly 
certified  when  requin^d  by  tbi.y  chapter,  may  b|^giirMi3f(St)0'Qte^ 
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ofGc?e  of  the  clerk  of  the  county  where  such  real  property  is  situated^ 

and  such  county  clerk  shall^  upon  the  request  of  aoy  party,  oa 

tender  of  the  lawful  fees  therefor,  record  the  aame  in  his  said 

office.     Every  such  conveyance  not  so  recorded  is  void  as  against 

nny  subsequent  purchafier  in  good   faith  and  for  a  valuable  con- 

sidcration^  from  the  same  vendor^  bis  heirs  or  devisees,  of  the  same 

real  property  or  any  portion  (hereof,  whose  conveyance  is  first  duly 

recorded- 

Dcrl^atloBi  Heal  Property  Law,  f  241;  L,  1896,  ch.  572,  |  2,  pt.  incor- 
porated, 

§  29 2«  By  vrhoni  ennveyaii^se  must  lie  ncknowledeed  or  proved. 

Except  as  otherwise  provided  by  this  article,  sUch  acknowledg- 
ment can  be  made  only  by  the  person  who  executed  the  conveyance, 
and  such  proof  can  be  made  only  by  some  other  person,  who  was  a 
witness  of  its  execution,  and  at  the  same  time  subscribed  his  nam& 
to  the  conveyance  as  a  witness. 

Derivation  I     Real  Property  Law,  fi  242.  *' 

§   Z93.  Recording     of     «oii¥e^aii<*es     lievetofore     acknowledged     «p 
proved, 

A  conveyance  of  real  property ^  within  the  state,  heretofore 
executed^  and  heretofore  acknowledged  or  proved,  and  certified, 
60  as  to  be  entitled  to  be  read  in  evidencCj  or  rceordedj  under  the 
laws  in  force  at  the  time  when  so  acknowledged  or  proved^  but 
which  has  not  been  recorded  is  entitled  to  be  read  in  evidence,  and 
recorded  in  the  same  manner,  and  with  the  like  effect,  as  if  this 
chapter  had  not  been  passed.  If  heretofore  execnted,  hut  not 
proved  or  acknowledged,  it  may  be  proved  or  acknowledged  in  th& 
same  manner  as  conveyances  hereafter  executed  and  with  like  effect* 

Dpi-1  ration  I     Real  Propertj^  Law,  §  243. 

I  294<  He«ordlas  exeetitorj^  coMtTaeta   and  power*  of  attorae^.. 

An  executory  contract  for  the  sale  or  purchase  of  real  property , 
Of  an  instrument  containing  a  power  to  convey  real  property,  aa 
the  agent  or  attorney  for  the  owner  of  the  property,  acknowledged 
or  proved^  and  certifieJ,  in  the  manner  to  entitle  a  conveyance  to  be 
recorded,  may  bft  recorded  by  the  recording  officer  of  any  county  in 
which  any  of  the  real  property  to  which  it  relates  is  situated, 
DerlvattoDi     Real  Property  Law,  §  244, 

4  295*  neeordlns  of  letteri  patent. 

Letters  patent,  is.siied  under  the  ^eat  seal  of  the  state,  granting 
real  property,  may  be  recorded  in  the  county  where  sucb  property 
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is  situated,  in  the  same  manner  and  with  like  effect,  as  a  conveyano© 
duly  acknawlcdged  or  proved  and  certiiied  so  as  to  entitle  it  to  be 
recorded. 

Derli-aaoni    Real  Property  Law,  f  245. 

f  296.  B^cofdixi^  ocipieA  of  inatTumenta  which  ftm  In  ie«r«t«r7  #f 
atat«*a  office. 

A  copy  of  an  itistniment  affecting  real  propertyj  within  the  Btate^^ 
recorded  or  filed  in  the  office  of  the  secretary  of  state,  certified  in 
the  tQanner  required  to  entitle  the  same  to  be  read  in  evidence^ 
may  br-  recorded  with  such  certificate  in  the  office  of  any  recording 
officer  of  the  state, 

nvrlTmtloni     Real  Property  Law,  5  240. 
§  297.   Certified   co{ii«%s  jmla^  be  recorded. 

A  copy  of  a  record,  or  of  any  recorded  instrtiment,  certified  or 
authenticated  so  ha  to  be  entitled  to  ba  read  in  evidence,  may  be 
again  recorded  in  any  office  whero  the  original  would  be  entitled 
to  be  recorded-  Such  record  has  the  same  ell'ect  as  if  the  original 
were  recorded^  A  copy  of  a  conveyance  or  mortgage  affecting 
separate  parcels  of  real  property  tiituated  iu  ditTerent  counties,  or 
of  the  record  of  such  conveyance  or  mortgage  in  one  of  such 
countiesj  cei^tified  or  authenticated  so  aa  to  he  entitled  to  be  read  in 
evidence,  may  be  recorded  in  any  county  in  which  any  i^ueh  pared 
is  situated,  with  the  same  efFc^^t  as  if  the  original  instrument 
authenticated  as  re<|iiired  by  section  three  hundred  and  ten  of  this 
chapter  were  so  recorded. 

I>«rlTa(l0ti:    Real  Property  Ulm\  §  247, 

§  2d 8.  Aekiiowledgmeiit«  and  ^roofi  within  the  stftte. 

The  acknowlcdprmo'nt  or  j>roof  of  a  convrvitrK**^  nf  real  prr^pcrty 

within  the  state  may  be  made  at  any  place  williin  the  state,  before 

a  justice  of  the  supreme  court;  or  within  tlin  district  wherein 

such  officer  is  antbnrizrr'J  in  perfonri  ofliciiil  durif^,  before  a  jndp^* 

clerk,  deputy  clerk,  or  -^peciiil  ilepnty  ch^i'k  v^  n  court,  a  notary 

public,  an  oilirinl  examiucr  of  title,  o?'  the  m^iynr  or  reerirder  nf  a 

city,  a  justice  of  the  peace,  aurroo;ate,  ^pecifil  surrogate,  .spnciut 

county  judcre,   or  commi?^'inner   of  deeds,   except  that  such   an 

acknowled^nent  or  proof  of  a  conveyance  may  be  taken  by  a 

justice  of  the  peaee  iniywben^  within  the  cmjuty  eontuininfr  the 

town  or  city  in  which  \w  is  tinthorizi-d  to  perform  ofilci^il  duties, 

(Amended 'bv  L.  IfHH,  eh.  1I>0:  L.  1020,  ch,  3Sr>,  in  effect  April 

28,  1020.1 

Dedvaticmr     Rpal  PropL^rty  Law\  |  S48. 

§  299.  AcknowledgmeotH  and  proofs  in  other  states. 

The  aeknowlrdiiniont  or  pro'if  nf  n  cimveyanco  of  real  property^ 
within  the  Btnte*  m.iy  bo  made  withonf  tlu^  Mate,  bnt  witJiiti  ihf^ 
United  States,  before  iiny  of  fljp  fnllnwiiiii-  offiwr^  acting  wltbin  his 
jurisdiction,  or  of  the  court  to  wlticb  he  belongs :  ^  j 
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1.  A  judge  of  the  supreme  court,  of  the  circuit  court  of  appedsy 
of  the  circuit  courtj  or  of  the  di3trict  eo^irt  of  the  United  States. 

2.  A  judge  of  the  siipreiuej  superior,  or  circuit  court  of  a  state, 

3.  A  major  of  a  citj- 

4-  A  cuniDiisiiioBer  appointed  for  the  purpose  by  the  goverBor  of 
the  state,  I 

5.  Any  officer  of  tbe  state  or  territory*  in  which  the  acknowledg- 
tnent  is  taken  anthorizai  hy  the  lawa  thereof  to  take  the  aeknowl- 
eilgnient  or  proof  of  deeds  to  be  recorded  therein,     ^ 

0.  Any  officer  of  the  District  of  r'-ulunibia  authorized  by  the 

laws  of  the  United  States  to  tako  the  acknowledgment  or^roof  of 

deeds  to  be  recorded  in  said  district 

Derivation:  Ktal  rro|n  rtv  Law,  §  S49,  as  amended  bj  L.  l903«-»cb.  419, 
§  I,  And  h.  IflOR,  c-h.  CI,    ^^  l\  2. 

§  aoo.  Acknowledgments  and   proofs    elsewhere* 

If  the  party  or  parties  executing  sueh  conveyance  shall  be  or 
re&ide  in  any  pkce  over  which  the  United  States  of  America  at 
the  time  has  or  exercises  sovereignty,  control,  or  a  protectorate,  or 
in  case  the  party  or  parties  executing  such  conveyance  shall  be, 
certified  by  the  officer  taking  the  acknowledgment  or  proof  to  be 
enlisted  or  commissioned  in  the  military  or  naval  forces  of  the 
United  States  of  America,  either  within  or  without  the  United 
States,  the  same  may  he  acknowltMlgcd  or  proved  before: 

1.  A  judf^cor  clerk  of  a  court  of  record  thereof^  acting  within 
his  jurisdiction; 

2.  A  mayor  or  other  chief  officer  of  a  city^  acting  m  auch  city; 
3-  A  commissioner  appointed  for  the  purpose  by  the  governor 

of  this  state  and  acting  within  !ns  jurisdiction ; 

4.  An  otBcer  of  the  United  States  regular  army  or  volunteer 
service  or  national  army,  or  United  States  national  guard  or 
United  States  marine  corps,  of  the  rank  of  captain  or  higher^  or 
an  officer  of  the  United  Stntc:?  navy  or  Uniterl '  States  naval  avia- 
tion corps,  of  the  rank  of  lientenant  or  higher. 

The  certificate  of  an  acknowledgiuent  taken  before  any  of  the 
officers  mentioned  in  snbdivision  one,  two  or  tliree  of  tihis  section, 
shall  have  attached  thereto  tlie  Real  of  the  court  or  officer  if  he 
have  a  aeal,  luui  if  such  officer  have  no  fieal,  thou  a  statement  to 
that  effect.  The  certificate  of  an  acknowledgment  taken  heforo 
an  officer  mentioned  in  subdivision  four  of  thi;^  section,  shall  state 
hi^  rank,  the  nnme  of  the  city,  or  other  political  division,  or 
t^ountry  or  place  wliere  taken,  and  thot  the  party  or  parties 
executing  snch  conveyance  are  enlisted  or  commissionefl  and 
engaged  in  military  or  naval  duties.  The  fact  that  tho  officer 
before  whom  snch  acknnwledirnicut  was  taken,  wos  duly  commis- 
^ioned  and  aftiirir  as  sm^li  at  the  time  when  such  aclcnowled^eat 
waa  token  shall  be  ccHified  by  the  secretary  of  war  or  the  sct-re- 
taiy  of  the  navy,  as  the  case  may  he^  of  the  tTnited  States,  or  b\ 
the  officer  in  the  war  department  or  the  navy  department  having 
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charge  of  the  record  of  coiniuissions  of  ofBeers  in  sudj  rL*spivtiv»> 
depurtments,  (Aruendsil  by  U  IftlS,  eh,  ll(i,  in  effect  Apri!  S, 
1918.) 

DerlTatlonz     Real  Property  Law.  £  249a,  added  by  U  1901,  ch-  64,  %  I,  ftlllt 

Amended  bj  L,  190$,  eh.  398,  |  L 

f  901«  Aeknowtedsntentfl  aail  proofs  in  foreign  ooan tries. 

The  acknowledgiTienlj  or  proof ,  of  a  eonvejaiice  of  real  property^ 
^situated  within  this  state,  maj*  be  made  without  the  United  States 
before  any  of  the  following  officers: 

Ip  An  ambassador,  a  minister  plenipotentiarj,  a  minister  ex- 
traordinaryj  a  ministfr  resident,  or  a  charge  d'affaires  of  the 
United  States  J  accredited  to  the  conn  try,  in  which  the  acknowl- 
^dginent  or  proof  ia  taken,  and  residing  therein, 

2,  A  cODsuI^eneral,  a  vice-consul-general,  a  deputy-conBiiU 
general,  ■  consul,  a  vice-consul,  a  deputy-eonsolj  a  consular  agenu 
a  viee-conaiilar  agent,  a  commercial  agent,  or  a  vice-commercial 
ag^nt  of  the  United  States,  if  reaiding  within  the  country  to  which 
he  19  appointedj  or  a  secretary  of  legation  at  the  post,  port^  place 
or  within  the  limits  of  liis  legation. 

3.  A  commissioner  a|)pointcd  for  the  purpose  by  the  govenior^ 
and  acting  within  his  own  juriBdietion, 

4-  A  person  specially  aiitlntrized  for  that  purpose  by  a  com- 
jnission,  under  the  seal  of  the  supreme  court  of  this  state,  issued 
fo  a  reputable  person  residing  iru  or  going  to,  the  eouijfery  where 
the  acknowledgment  or  proof  is  to  be  taken, 

5.  If  within  the  Domiijion  of  Canada,  it  may  also  bo  made 
l-teforo  any  judge  of  a  court  of  record;  or  before  any  officer  of  h 
province  or  territory  cf  such  Dominion  authorized  by  the  laws  of 
^nch  province  or  Dominion  iff  take  the  acknowledgment  or  proof 
of  deeds  to  be  recorded  therein. 

0,  If  .within  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  the  dominions  thereunto  belonging,  it  may  also  be  made  before 
the  mayor  J  the  provost  or  other  chief  magistrate  of  a  city  or  towu 
therein,  under  his  hand  and  the  seal  of  such  eity  or  town. 

7<  ^All  act^  of  ambassadors,  ministers  plpni[>oteutiary,  ministers 
extraordinary^  ministers  resident,  charges  d'affaires  and  secretaries 
of  legation,  in  taking  the  acknowledgment  of  proof  of  a  convey- 
ance of  real  property  situated  within  tbij^  state,  performed  before 
April  twenty-ninth,  nineteen  hundred  and  four,  are  hereby  eon- 
.  ^rmed,  provided  that  the  certificate  of  acknowledgment  or  proof 
^18  in  the  form  required  by  the  laws  of  this  state. 
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8,  If  Tsrithin  the  states  comprising  the  empire  of  Germany  or  within 
the  klDgdora  of  Italjj  it  may  alKO  be  made  before  a  judge  of  a  court 
of  record  under  the  seal  of  such  court,  or  before  a  notary  public  imder 
the  seal  of  hia  office  and  Uie  seal  of  the  city  or  town  in  which  tho 
notary  resides*. 

9,  If  within  tiie  empire  of  Austria,  kingdom  of  Hungary  and 
kingdoms,  slateSj  tern  tor  ica  and  provinces  comprieing  the  monarchy 
of  Austria-Hungary,  it  may  also  be  made  before  a  judge  or  clerk  of  a 
court  of  record  under  tlie  seal  of  such  court  or  before  an  imperial 
royal  notary  or  royal  notary  under  the  seal  of  his  offices  and  the  seal 
of  the  city  or  town  in  which  such  notary  resides, 

10,  If  within  the  kingdom  of  Norway,  Sweden  or  Denmark  or  if 
within  any  of  their  kingdoms,  atatoSj  colonies,  dependencies,  terri- 
tories,  provinces,  political  subdivisions  or  dominions  thereunto  belong- 
ing, including  Greenland  and  Icelandj  it  may  be  made  before  a  judge 
or  a  clerk  of  a  court  of  record  therein  under  his  hand  and  the  seal  of 
such  court,  or  before  the  mayor  or  other  chief  magistrate  of  a  city  or 
town  therein  under  his  hand  and  the  seal  of  such  city  or  town,  or 
before  a  notary  public  therein  under  his  hand  and  the  seal  of  Ms 
office  and  the  seal  of  the  city  or  town  in  which  the  notary  rcaid^,  or 
before  a  sheriff  therein,  under  his  hand  and  the  seal  of  the  city  or 
town  in  which  the  sheriff  resides,  or  before  a  consul-general,  a  vice- 
consul-general,  a  deputy-consul-general,  a  consul,  a  vice-consul,  a 
deputy-consul,  a  consular  agent,  a  vice-consular  agent,  a  commercial 
agent  or  a  vice-commercial  agent,  of  either  Norway,  Sweden  or  Den- 
mark accredited  to  the  place  in  which  tlie  acknowledgment  or  proof 
is  taken,  and  residing  therein  if  under  the  hand  and  seal  of  his  office 
or  the  seal  of  the  consulate  or  legation  to  which  be  is  attached- 
(Amended  hy  K  1912,  ch.  10;  L.  1915,  eh-  28;  L-  1916,  ch,  395, 

in  effect  May  2,  1916.) 

DeriTMpticm:  Heal  Property  Law,  %  250,  as  amended  by  L,  IflOl,  ch^  611, 
§  1;  aubda,  2  and  7  as  amended  by  L.  1D04,  ch.  528,  %%  I,  2;  aubd.  6  as 
amended  by  L.  1908,  ch.  61,  g  3;  aubd.  6,  as  amended  by  L.  1903,  ch*  08, 
I  1 ;  subd.  8,  as  added  by  L.  1004,  cb,  COD,  g  L 

§  302.  A«kxiowl«deinentfl  and  pT«oft  hy  mKrrl«d  woncmi 

The  acknowledgment  or  proof  of  a  conveyance  of  real  propertj, 
within  the  state,  or  of  any  other  written  instrument,  may  be  made  by 
a  married  woman  the  s^ame  as  if  unmarried, 

DerJ ration:     Real  Property  Law,  g  251. 

§  303^  H^qtiialtea  of  acknowledgrmenta* 

An  acknowledgment  must  not  be  taken  by  any  officer  unless  he 
knows  or  has  satisfactory  evidence,  that  the  person  making  it  ia  the 
person  deserihed  in  and  who  executed  such  instrument 

BerlraUDii:      Real  Propprty   Law,  §  252. 
§  304.   Proof  1i3r  Bnbsoriblme  witness. 

When  the  execution  of  a  conveyance  is  proved  by  a  subscribing 
wibieiSj  such  witness  must  state  his  own  place  of  residence,  and  that 
he  knew  the  person  described  in  and  who  executed  the  conveyance. 
The  proof  must  not  be  taken  unless  tlie  ofHcer  is  personally  acquainted 
with  such  witnejis*  or  has  satisfactory  evidence  that  he  ia  the  same 
person,  who  was  a  subscribing  witness  to  the  conveyance, 

Derli-iitfoD:     Real  Properly  Law,  |  253- 

Digitized  byVjOOQlC 


S§  305-308        RECORDING  INSTRUMENTa  376 

§  3CI5^    CoiapelliAg  oritneMec  to  testify. 

On  the  appiieation  of  a  gnantee  in  a  conveyance,  liia  heir  or  per^ 
eonal  repreficntative,  or  a  person  claiming  under  either  of  them, 
verified  by  the  oath  of  the  applicant,  stating  that  a  witness  to  the 
conveyance,  residing  in  the  coimty  where  the  application  u  made^ 
refuses  to  appear  and  testify  concerning  its  execution,  and  tliat  snch 
conveyance  can  not  be  proved  without  his  testimony,  any  ofScor  au- 
thorized to  take,  within  the  state,  acknowledgment  or  proof  of  con- 
veyance of  real  property  may  issue  a  subpcenaj  requiring  such  witneas 
to  attend  and  testify  before  him  concerning  the  execution  of  the  con- 
veyance* A  person  who,  on  being  duly  served  with  such  a  eubpeena, 
tvithout  reasonable  cause  refuses  or  neglect  to  attend  or  refuses  to 
answer  under  oath  concerning  the  execution  of  such  conveyance,  for- 
feits to  the  person  injured  one  hundred  dollars;  and  may  also  he 
committed  to  prison  hy  the  otlicer  who  iesaed  the  subpoinaj  there  to 
remain  without  bail  and  without  the  liberties  of  the  jail,  until  he 
answers  under  oath  as  required  by  this  section-  . 

l>«rimUttn:     Real  Property  Law,  §  S54. 

S   30G.  Certifloate  of  Aoknowledemeut  or  proof* 

An  officer  taking  the  acknowledgment  or  proof  of  a  conveyance  must 
indorse  thereupon  or  attach  thereto,  a  certificatie,  signed  by  himself^ 
stating  all  the  matters  required  to  be  done,  known,  or  proved  on  the 
taking  of  such  acknowledgment  or  proof;  together  with  the  name  and 
substance  of  the  testimony  of  each  witness  examined  before  him,  and 
if  a  subscribing  witness,  his  place  of  residence. 

Any  conveyance  which  has  heretofore  been  recorded,  or  which  may 
hereafter  be  recorded,  shall  be  deemed  to  have  been  duly  acknowledged 
or  proved  and  properly  authenticated,  when  thirty  years  have  elapsed 
FJnce  such  recording;  saving,  however,  the  rights  of  every  purchaser 
in  good  faith  and  for  a  valuable  consideration  deriving  title  from  the 
iiame  vendor  or  grantor,  his  heirs  or  devisees,  to  the  same  property 
or  any  portion  thereof,  whose  conveyance  shall  have  l>een  duly  recorded 
before  the  said  period  of  thirty  years  shall  have  elapsed^  or  before 
September  first,  nineteen  hundred  and  five* 

DerlTBttoni     Real  Property  Law,  g  255,  as  amendied  by  L.  1905,  ch.  450,  g  h 

f  307.  Wlten  fievtta^At^  to  state  time  and  ptaoe. 

When  the  acknowledgment  or  proof  is  taken  by  a  commissioner 
appointed  by  the  governor,  for  a  city  or  county  within  the  United 
States,  and  without  the  state^  tliHd  certificate  must  also  state  the  day 
on  which,  and  the  town  and  county  or  the  city  in  which  the  same 
was  taken. 

Dcrlvi^lifiii:     Real  Property  Iaw,  §  256. 

§  308<   Wlien  oertiflcate  nuiit  be  under  seali 

When  a  certificate^  of  acknowledgment  or  proof  is  made  by  & 
commissioner  appointed  by  the  governor^  or  by  the  mayor  or 
other  chief  magistrate  of  a  city  or  town  without  the  United 
States,  or  by  an  flmhasstidor,  a  ministerj  a  charge  d'affaireSj  a 
consuI-generaL  a  vice-consul-general,  a  deputy-consul-general,  a 
consul,  a  vice-consul  or  a  deputy-consul,  a  consular  or  a  vice- 
conEular   agent,   a   commercial    or   a   vice-commercial    agent,    or    a 
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secretary  of  legation,  of  the  Vmted  States,  it  must  be  under  bis 
w.*al  of  office,  or  the  seal  of  the  consulate  oi:  legatioE  to  which  he  is 
attached. 

All  acknowledgments  or  proofs  of  deeds,  mortgages  or  other  in- 
struments relating  to  real  property,  the  certificate  of  which  were 
made  in  the  form  required  by  the  laws  of  this  state,  by  a  comul^ 
general,  a  vice-consul-geueral,  a  deputy^?onsul -general,  a  consul,  a 
viceconsul,  a  deputy-consul,  a  consular  agent,  a  vice-consular  agent^ 
a  commercial  agent,  a  vice-cominereial  agt^nt,  or  a  secretary  of  le- 
gation of  the  United  States  prior  to  April  twenty-ninth^  nineteen 
hundred  and  four,  are  confirmed,  but  nothing  herein  contained 
shall  affect  any  action  or  proceeding  now  pending  in  any  court 

f^erfTattoni  Real  Property  Law,  g  257,  as  amended  bj  L.  Ifl04,  cb,  628. 
I    3.  , 

I  309.  Aokjiowled^m^iit  by  coTporatiaxi  and  form   of   certlfi^Ato* 

The  acknowledgment  of  a  conveyance  or  other  instrument  by 
a  corporation,  must  be  made  by  some  officer  thereof  authori^d 
to  execute  the  same  by  the  board  of  directors  of  said  corporation. 
The  certificate  of  acknowledgment  muat  be  in  substantially  the 
following  form  J  the  blanks  being  properly  filled. 

State  of  New  York,  1 

County  of J      '  - 

On  the dsiy  of  - -  in  the  year  . , , 

lx?fore  me  personally  came  ,.,-,-,.-.  to  mo  known j  who,  being^ 

by  me  duly  sworn,  did  depose  and  say  that  he  resides  in \  ; 

that  he  ia  the  (president  or  other  officer)  of  the  (name  of  corpo- 
ration),  the  corjioration  described  in  and  which  executed  the  above 
instrument;  that  he  knows  the  seal  of  said  corporation;  that  the 
seal  aflixed  to  said  instrument  is  ^ucli  corporate  seal;  that  it  was 
so  affixed  by  orfler  of  tlj(?  bt^ard  of  directors  of  said  corporation^ 
and  that  he  signed  his  name  thereto  by  like  order- 

(Signature  and  office  of  officer  taking  acknowledgments) 
If  such  corporation  have  no  seal,  that  fact  must  be  stated  in  place 
of  the  statements  required  respecting  the  seal, 
PeHvMitiii!    Keal  Property  Law,  &  258. 

§  310,  WIlcil  eountj  clerVi  anthemtioatlon  uecesKftTT. 

A  eertifiekte  of  acknowledgment  or  proof,  mad^  witbin  the 
states  by  a  commiLvsifviier  of  d<^ds,  jnj^lice  of  the  peace^  or,  except 
as  otherwise  provided  bj  law,  by  .a  notary  public,  does  not  fu- 
title  the  oonveyanee  to  be  read  in  evidence  or  rect>rded,  exeept 
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witfem  the  county  in  wliich  tLc  officer  making  the  sanw^  is  author- 
ized to  act  at  tlie  time  of  making  such  t^rtiti^^tej  unless  authenti- 
cated by  a  certiiieatt?  of  the  clerk  of  the  same  county;  provided, 
however,  that  all  certiiieateB  of  aeknowledginenti?  or  proof,  made 
by  or  before  a  ammiis^iouer  of  dteds  of  the  city  of  New  York 
res^idiug  in  any  part  tbereinj  shall  bti  authenticated  by  the  clerk 
of  any  county  within  said  city,  in  whose  office  such  commis- 
sioner of  deed^  sliall  have  tiled  a  ccTtitieate  under  the  hand  and 
t*eal  of  the  tity  clerk  of  said  city,  ahowiiig  the  appoiutmeut  tind 
.term  of  office  of  siic4i  eonimissionerj  and  no  other  certificate  sball 
Iks  TCquired,  from  any  other  officer  to  entitle  &aid  conveyance  to 
Ix?  read  in  e%'idcnce  or  recorded  in  nnj  county  of  the  state  of  New 
York.  But  this  6^ectinn  does  nut  a[>ply  to  a  conveyance  executed 
by  ^n  agent  for  the  Ilnlhmd  Land  Cojnpany  or  of  the  I'ulteney 
©state,  lawfully  authorized  to  convey  real  property.  (Amended 
by  L.  1911,  ch-  196,  in  effect  May  29,  1911.) 

Derivation t    Real  Property  Law,  g  259,  aa  amended  hj  L  IB7&,  eh.  147, 
§  L 

§  311,  Wliem  other  authentication  nocetaary*  / 

In  the  following  cases  a  certificate  of  acknowledgment  or  proof 
is  not  .entitled  to  be  read  in  evidence  or  recorded  unlesa  authea- 
licated  hy  ccrtilicates  by  the  following  olRcers^  respectively  i 

1.  Where  the  original  certificate  of  acknowledgment  or  prooi 
is  made  by  a  commissioner  appointed  by  the  governor,  by  the 
secretary  of  state, 

2.  Where  made  by  a  judge  of  a  court  of  record  in  Canada,  by 
the  clerk  of  the  conrt,  v 

3.  Where  made  by  the  officer  of  a  state  of  the  United  Statee, 
or  of  any  province  or  territory  of  the  Dominion  of  Canada,  au- 
thorized by  the  laws  thereof  to  take  the  acknowledgment  or  proof 
of  deeds  to  be  rec/>rded  therein,  by  the  secretary  of  state  of  the 
state^  the  provincial  secretiiry,  deputy  provincial  secretary  or  as- 
sistant provincial  secretary  of  the  province,  or  commissioner 
of  the  territory  of  the  Dominion  of  Canada,  or  by  the  clerk,  reg- 
ister^ recorder  or  prothonotary  of  a  county ,  city  or  parish  in  which 
the  certificate  purports  to  be  made^  or  by  the  clerk  of  auy  court 
in  or  of  such  state  or  dominion,  county,  city  or  parish  having  by 
law  a  seal.  The  word  county  shall  be  deemed  to  apply  to  and  in- 
ehide  the  District  of  Columbia  for  the  purpose  of  this  section* 
All  certificates  an  then  tiea  ting  such  acknowledgments  or  proofs  of 
ileeds,  mortgiiges  or  other  instruments  relating  to  real  property 
heretofore  made  by  any  of  the  officers  above  referred  to  are  con- 
firmedj  saving,  however^  the  rights  of  purchasers  in  good  faith  and 
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for  a  Tall!  able  consideration  whose  convey  an  ci*  shall  have  teen  dnlj 
rec^ordcd  tefore  this  act  shall  take  effect ;  this  act  shall  not  affoct 
any  act  ion  or  legal  proceeding  now  pending. 

4*  All  acts  of  the  secretary  of  state  of  any  state  or  territory 
of  the  United  Statt^s  in  authenticating  a  certificate  of  acknowledg- 
ment or  proof  of  a  conveyance  of  real  property  within  the  state, 
performed  before  October  first,  eighteen  hundred  and  ninety-sixj 
are  hereby  confirmed,  provided  that  the  said  certificate  of  authen- 
tication is  in  thft  form  required  by  the  laws  of  tlu3  8tata 
(Amended  by  L  1913,  ch.  209^  in  effect  Apr.  4,  1913.) 

E^rlvjttioiti  Ren!  Property  Law,  S  260;  mibd*  3,  fts  amesded  ly  L.  IBOTt 
ch.  C^3,  i  I,  and  L.  1909,  ch.  136,  f  1;  subd.  4,  as  added  by  L.  1905,  ch. 
320,   §   L 

§  312.  GonteiLti  of  certificate  of  ^utheitticiitlaii* 

An  officer  aiitheaticating  a  certificate  of  acknowledgtnent 
or  proof  must  subjoin  or  attach  to  the  original  certificate  a  certifi- 
cate under  his  hand,  and  if  he  haa^  pursuant  to  law^  an  ofiSeial 
seal  J  under  such  seal.  Except  when  the  original  certificate  is 
made  by  a  judge  of  a  court  of  record  in  Canadgj  such  certificate  of 
authentication  must  specify  that,  at  the  time  of  taking  the  acknowl- 
edgment or  proof,  the  officer  taking  it  was  duly  authorized  to  take 
the  same;  that  the  authenticating  officer  is  acquainted  with  th& 
former's  handwriting,  or  has  compared  the  signature  to  the  original 
certificate  with  that  deposited  in  his  office  by  such  officer;  and 
that  he  verily  believes  the  signature  to  the  original  certificate  is 
genuine;  and  if  the  original  certificate  is  required  to  be  under 
seal,  he  must  also  certify  that  he  has  compared  the  impression  of 
the  seal  affixed  thereto  with  the  impression  of  the  seal  of  the 
offk;er  who  took  the  actnowledgment  or  proof  deposited  in  his  office^ 
and  that  he  verily  believes  the  impression  of  the  seal  upon  the 
original  certificate  is  genuine.  A  clerk's  certificate  authenticating 
a  certificate  of  acknowledgment  or  proofs  taken  before  a  judge  of 
a  court  of  record  in  Canada,  must  specify  that  there  is  such  a 
court ;  that  the  judge  before  whom  the  acknowledgment  of  proof 
was  taken,  was,  when  it  was  taken,  a  judge  thereof;  that  euch 
court  has  a  seal;  that  the  officer  authenticating  is  clerk  thereof; 
that  he  is  well  acquainted  with  the  band  writing  of  such  judge,  Bad 
Terily  believes  his  signature  is  genuine. 

Derivation     Etfia  Property  Law,  I  ^<J!, 
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%  313*  Re  GOT  dine  ^^  coiiTeyAAc«»  ack&ovZ«dg«d  or  p^o^ed  wltlLont 
the  statei  wHen  p»rti«»  and  certif^ng  officer  are  dead. 

Wien  tlie  execution  of  a  conveyance  of  tL-al  property  within  this 
Btate  js  acknowkflged  or  proved  according  to  the  laws  of  any  other 
Btate  of  the  United  States,  and  a  certificate  of  the  acknowledgment 
or  proof  signed  by  the  officer  taking  it  is  annexed  to  or  endorsed 
upon  the  instrument,  if  such  officer  and  the  grantor  or  mortgagor 
be  dead  and  the  death  of  all  of  them  be  proved  by  affidavit,  sworn 
to  in  such  state  bt^fore  an  officer  authorized  by  its  laws  to  adminis- 
ter an  oath  thereinj  the  conveyance,  with  the  affidavit  or  affidavits 
annexed  thereto,  on  being  authenticated  as  required  by  this  section^ 
may  be  read  in  evidence  and  recorded  in  the  same  manner,  and 
with  like  effect,  as  if  the  conveyance  waa  acknowledged  or  proved 
and  certified  as  required  by  the  laws  of  this  state.  To  entitle  such 
conveyance  and  affidavits  to  be  read  in  evidence,  or  recorded,  a 
certificate  of  the  clerk,  recorder,  register  or  prothonotary  of  the 
county  in  which  the  deceased  officer  resided,  authenticating  his 
signature,  and  also  certifying  that  the  conveyance  is  acknowledged  " 
or  proved  in  all  respects,  as  required  by  the  laws  of  such  state, 
must  be  annexed  to  the  original  certificate ;  and  a  like  certificate  of 
Buch  clerk,  recorder j  register  or  prothonotaryj  authenticating  the 
signature  of  the  officer,  before  whom  the  affidavits  proving  the 
deaths  were  taken,  must  ht^  annexed  to  sudi  affidavits-  The  affida- 
vits on  being  recorded,  are  presumptive  evidence  of  the  matterb  of 
fact,  required  to  be  stated  therein. 
DerlTaUoni     Keal  Property  Law,  §  262. 

§  314.  Proof  when  ^CTitneiieB  are  dead. 

When  the  witnesses  to  a  conveyance,  authorised  to  be  recorded, 
are  dead,  its  execution  may  be  proved  before  any  officer  authorized 
to  take  within  the  state  the  acknowledgment  and  proof  of  convey- 
anceSj  other  than  a  commissioner  of  deeds,  a  notary  public,  or  a  jus- 
tice of  the  peace.  The  proof  of  the  execution  must  be  made  by 
satisfactory  evidence  of  the  death  of  all  the  witnesses  thereto,  and 
of  the  handwriting  of  such  witnesses,  or  any  one  of  them,  and  of 
the  grantor,  which  evidence,  with  the  name  and  residence  of  each 
witness  examined,  must  be  set  forth  by  the  officer  taking  th^ 
same,  in  his  cerlifieate  of  proof,  A.  conveyance  so  proved,  and 
certified,  may  be  recorded  in  the  proper  office,  if  the  original 
conveyance  be  at  the  same  time  deposited  in  the  same  office,  there 
|0  remain  for  the  inspection  of  all  persons  desiring  to  examine 
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tilt'  same.  If  the  conveyance  affects  real  property  in  two  or  more 
counties,  a  certified  copy  of  the  conveyance,  with  the  prcwf  and 
eertificates,  may  be  recorded  in  each  of  such  connties.  Such 
recording  and  deposit  are  constfuetive  notice  of  the  ejtecution  of 
such  conveyance  to  all  purchasers  of  the  same  real  property,  *xf 
any  part  thereof,  from  the  aarae  vendor,  his  heirs  or  assigns,  -sub- 
sequent to  such  recording,  but  do  not  entitle  *lie  (TinvRysnce  cr 
the  record  thereof,  or  a  transcript  of  the  record,  to  be  r^ad  in 
aviilence, 
Drrivatiiiiii    Real  pTojwrty  Law,  §  2fl3. 

§  315i  Recording  books. 

Different  sets  of  books  must  he  provided  by  the  recording  ofRcer 
of  each  county,  for  the  recording  of  deeds  and  mortgages;  in  one 
of  which  sets  he  must  record  all  conveyances  and  other  instruments 
absolute  in  their  terms  delivered  to  him,  pursnaut  to  law,  to  be  so 
recorded,  which  are  not  intended  as  mortgages,  or  securities  in  the 
unture  of  mortgages,  and  in  the  other  ^  set,  such  mortgages  and 
3tx!urities  delivered  to  him. 

Derivation  1    Real  pTOp€rty  Law,  %  264- 
§  316.  Indezei. 

Each  recording  officer  mn^t  provide,  at  the  expense  of  his  connty,. 
proper  books  Jor  making  general  indexes  of  instruments  recorded  ia 
his  office,  and  must  form  indeites  therein,  so  as  to  afford  correct  and 
easy  reference  to  the  books  of  record  in  his  office.  There  must  be 
one  set  of  indexes  for  mortgages  or  securities  in  the  nature  of 
mortgages,  and  another  set  for  conveyances  and  other  instruments 
not  intended  as  such  mortgages  or  securities.  Each  set  must  con- 
tain two  lists  in  alphabe^tical  order,  one  consisting  of  the  names 
of  the  grantors  or  mortgagors,  followed  by  tbe  names  of  their 
grantors,  or  mortgagors,  with  propc^r  blanks  in  each  class  of  names, 
of  the  grantees  or  mortgagees,  followed  by  the  names  of  their 
grantors  or  mortgagors,  with  proper  blanks  in  each  class  of  namrs, 
for  subsequent  entries,  which  entries  must  be  made  as  instrnments 
are  delivered  for  record-  This  section,  so  far  as  relates  to  the 
preparation  of  new  indexes,  shall  not  apply  to  a  county  where  the 
recording  officer  now  hns  pfeneral  nuTrrr^nVHil  indexes,  A  recording 
officer  who  records  a  conveyance  of  real  property,  sold  by  virtue  of 
an  exectition,  or  by  a  sheriff,  referee  or  other  person,  pursuant  to  a 
judgment,  the  granting  clause  whereof  states  whose  right,  title 
or  interest  was  sold,  must  insert  in  the  proper  index,  under  the 
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lead  "  gran  to  re,"  the  name  of  the  oiBcer  executing  the  ermveyanoe, 
and  of  each  peraon  whoae  rights  title  or  interest  is  ao  stated  to  have 
been  sold. 

DerlT^tioni     Real  Property  Law,  §  2C5. 
§  3 IT.  Order  of  recordlACT^ 

Erc'iy  instrument,  entitled  to  be  recorded,  must  be  recorded  by 
the  recording  officer  in  the  order  and  a^  of  the  time  of  ita  delivery 
to  him  therefor,  and  is  considered  recorded  from  tbe  time  of  such 
delivery, 

D«rlv«tl0at     Keal  Property  Law,  |   260, 
§  318^  Certtftcat«  to  b«  i«oo^ded,  * 

The  certificate  of  the  acknowledgment  or  proof  of  the  execution 
cif  an  instrument,  and  the  certificate  authenticating  the  signature 
or  seal  of  the  officer  so  certifying,  or  bothj  if  required,  muat  be 
recorded  together  with  the  instrument  so  acknowledged  or  proved ; 
otherwise  neither  the  record  of  the  instrument  nor  a  transcript 
thereof  can  be  read  in  evidence. 

D«FlTAtioiii    Real  Property  Law,  5  267* 

§  319.  Time  of  r«oordlaE* 

The  r^ording  oflScer  must  make  an  entry  in  the  record,  im* 
mediately  after  the  copy  of  every  instrument  recorded  by  him,  stat-' 
ing  the  hour,  day,  month  and  year,  wlien  it  was  recorded,  and  must 
indorse  upon  every  such  instrument  a  certificate,  stating  the  time  as 
aforesaid,  when,  and  the  book  and  page  where^  tbe  same  was 
recorded. 

D^rtTftUoBi    Real  Property  Law,  S  208,  ^ 

f  320.  Certain  de«d«  deemed  ntortgAifev. 

A  deed  conveying  real  property,  which,  by  any  other  written 
instrument,  appears  to  be  intended  only  as  a  security  in  the  nature 
of  a  mortgage,  although  an  absolute  conveyance  in  terms,  must  be 
considered  a  mortgage;  and  the  person  for  whose  benefit  such 
deed  is  made,  derives  no  advantage  from  the  recording  thereof, 
unless  every  writing,  operating  as  a  defeasance  of  the  game,  or 
explanatory  of  its  being  desired  to  have  the  effect  only  of  a  mort- 
gage, or  conditional  deed,  is  also  recorded  therewith,  and  at  the 
same  time* 

I»erlTatloiii     Roal  Property  Law,  §  260. 

I  321.  Re«oTdime  diichare^  ^^  mortsace. 

A  mortgage  registered  or  recorded  must  be  discharged  upon  tbe 
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record  thereof,  by  the  recording  afficerj  when  thero  h  presented 
toliim  the  certificate  sigTie<l  by  the  mortgage^  hia  personal  repre- 
fieiitative  or  assign «?,  and  ackuowledged  or  proved  and  certified  in 
like  manner  as  to  entitle  a  conveyaoco  to  ho  recorded,  specifying 
that  the  mortgage  haa  been  paid,  or  otherwise  satisfied  and  dis- 
chiirgrd.  If  any  mortgage^  registered  or  recorded,  is  stated  in  tha 
tertiticata  to  have  been  taken  by  the  alien  property  custodian  under 
and  pursuant  to  the  trading  with  tho  enemy  act  adopted  by  the 
United  States  congrcsg,  and  approved  October  sixth,  nineteen 
hundred  and  seventc*enj  or  any  act  amendatory  thereof  or  supple- 
mental thereto,  such  certificate  may  bo  executed  by  sneb  alien« 
property  custodian  or  sucih  person  as  tho  president  may  appoint  to 
give  fu]l  acqnittanco  and  disohargo  for  money  or  property  belongs 
ing  to  an  enemy  or  ally  of  an  enemy  which  may  be  conveyed, 
asfiigned,  delivered  or  transferred  to  said  alien  property  custodian^ 
with  like  effect  as  if  tho  s&nie  had  been  executed  by  the  mortgagee, 
his  personal  representative  or  assignee.  When  so  signed  and 
acknowledged  or  proved  and  certified  in  lite  manner  as  to  entitle 
a  conveyance  to  ho  recorded  such  certificate  may  be  recorded,  and 
euch  certificate,  tho  record  thereof  and  a  certified  copy  of  such 
record  may  bo  introduced  in  evidence  in  all  court  a  of  this  state. 
The  certificate  of  discharge,  and  tho  certificates  of  it^  acknowledg- 
ment  or  proof,  must  be  recorded  and  filed;  and  a  reference  must 
be  mado  to  the  book  and  page  containing  suGb  record  in  tba  mi::uto 
of  the  discharge  of  such  mortgage,  mado  by  tba  officer  upon  the 
record  thereof.  After  such  diachargo  has  been  recorded  the 
recording  officer  shall  make  and  deliver  to  the  person  in  vrhoae 
interest  such  dischari^  of  mortgage  is  executed  and  recorded,  hh 
certificate  setting  forth  the  names  of  tbo  mortgagor  and  mortgngce, 
the  liber  and  page  at  which,  the  time  when,  sncJi  mortgage  was 
recorded,  and  the  date  on  whidi  said  mortgage  was  satisfied  and 
discharged-  (Amended  by  L.  1918j  ch,  58,  in  effect  Harch  19^ 
1918.) 

Derivatloii:   Roal  Property  Law,  g  217,  aa  amended  by  I*  1903,  cK  490, 
SI,  and  L.  lOOT.ch.  347,  I  h 

§  322.  Hecordiiij^  discharge  of  tnortgage  in  cotmties  eml)rac&d  in  cities  of  th^ 
first  class. 

In  counties  ivboUy  embraced  in  a  city  of  tho  fir=t  class,  no 
mortgage  shall  be  discharged  of  record,  nnles:*  in  addition  to 
the  certificate  provided  and  required  by  tbo  preceding  section^ 
there  shall  be  presented  to  the  recording  officer  for  cancellation 
the  original  mortj:r>s^j  or  a  ce-t 'ficd  c^ny  of  an  order  made 
and  entered  rs  hereinafter  provided.  Tho  said  officer  nhallj  at 
the  time  of  the  discharge  of  said  mor^t^*^,  ern?el  said  orig- 
inal mor'g^tgo  by  effa^in-^  the  sifi^f^tnres  thcre^Oj  without  obliterat- 
ing the  9*9111  e,  and  shall  file  the  same  in  his  office  f»r.d  keep  tho 
same  so  filed  for  the  term  of  ten  years.    If  for  any  reason  aaid 
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mortgagi^e,  iis  personal  representative  or  assign  cannot  produce 
said  original  mortgage,  the  said  officer  aliall  not  discharge  said 
mortgage  until  there  shall  be  delivered  to  him  a  certified  copy  of 
an  order  made  and  entered  as  hereinafter  provided,  which  order 
ahall  bo  recorded  and  filed  with  tlie  certificate  of  discharge,  or  the 
fiubatituto  ioT  said  certificate  of  discharge  hereinafter  referred  to, 
and  a  reference  must  be  ma  do  to  the  book  and  page  containing 
Buch  record  in  the  minute  of  tho  discharga  of  such  mortgage^ 
mado  by  the  officer  upon  the  record  tLhereof-  Where  the  mort- 
gage shall  have  been  lost,  mutilated  or  destroyed,  or  upon  which 
tbd  signature  or  signaturea  are  wholly  obliterated  or  removed,  or 
whero  for  any  reason  produce t ion  of  said  mortgagee  is  rendered 
ittipossible  or  is  refused  by  the  person  having  the  same  in  his 
posseBsion,  any  person  having  any  interest  in.  securing  the  dis- 
charge of  the  same  may  apply  to  the  supreme  court  or  the  county 
court  in  or  of  the  county  in  wliioli  property  affwttd  by  the  mort- 
gage, or  any  part  thereof^  is  situated,  upon  a  petition  duly  veri- 
fied, containing  the  name  and  address  of  the  owner  of  the  prop- 
erty eovered  by  the  mortgage,  tie  name  and  address  of  the  owner 
of  the  bond  and  mortgage,  to  the  best  of  the  petitioner's  knowl- 
edge and  belief,  and  the  owner  thereof  as  appears  of  record,  a  full 
description  of  the  mortgage  and  of  any  assignments  thereof,  that 
may  appear  upon  the  record,  inclutiing  tl:o  names  of  the  mort- 
gagee, assignee^  date,  amount,  and  the  place,  book,  page  and 
time  ol  record  of  said  mortgage  and  any  assignments  thereof, 
and  a  description  of  the  property  affected  thereby,  and  showing 
the  loss,  mutilation  or  destruction  of  the  mortgage,  or  obliteration 
or  removal  of  the  signature  or  signatureH  thereon  or  therefrom, 
or  the  imposi^ibility  of  producini^  said  mortgage,  or  the  refusal 
to  produce  the  said  mortgage  by  the  person  having  the  snme 
in  his  possession,  and  the  interest  cf  the  petitioner  in  the  property 
or  the  mortgage,  for  an  order  dif-pensing  with  the  production  of 
the  said  mortgage  and  directing  the  discharga  tliereof.  Eight 
days'  personal  notice  of  the  application  for  such  order  shall  be 
given  to  the  then  present  owner  of  the  real  estate,  the  mortgRgce, 
or  his  or  their  p^r-onal  rcpres;n"ittivc5,  hci:'s,  surrfa'ors  or  assigns 
as  the  case  may  require,  except  that  where  any  of  the  parties  upon 
whom  service  13  licrein  required  to  be  made  cannot  with  duo  dili- 
gence bo  peraonally  served^  the  court  to  which  tlio  petition  is  pre- 
sented may  direct  such  mode  of  service  a3  may  appear  proper.  If 
sufficient  causa  be  shown,  the  court  may  issue*  an  order  to  show 
cause  upon  the  petition  retiTrnable  in  less  than  eigl:t  days.  Upon 
tha  return  day  of  auch  notice  or  order  to  show  cause,  the  courts 
upon  due  proof  of  service  of  tho  noticCj  or  order  to  show  cause, 
upon  the  parties  above  specified,  and  on  further  proof  of  the 
identity  of  the  person  presenting  the  petition,  shall  inquire,  in  fiuch 
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inanner  aaf  it  may  deem  advisable^  into  tbe  tnitli  of  the  facta  set  out 
in  the  petition,  and  upon  proof  satisfactory  to  the  court  that  said 
mortgage  has  been  lost,  mutilated  or  destroyed,  or  that  the  signa- 
ttire  or  signatures  have  been  obliterated  or  removed  thereon ,  or 
therefromj  or  that  the  production  of  said  mortgage  is  impossible,  or 
that  its  production  is  refused  by  the  person  having  the  same  in 
bis  possession,  and  as  to  identity  of  the  mortgagee,  his  pears  on  a! 
representatives  or  assigns,  and  such  proof  in  relation  tbereto  as 
to  tbe  court  may  seem  desirable,  the  court  shall  make  an  order 
dispensing  with  the  production  of  the  mortgage  and  directing  its 
cancellation  of  record,  as  hereinabove  provided.  In  case  tbe  mort- 
gagee, his  personal  representatives  or  assigns,  shall  not  appear  in 
eourt  upon  the  return  day  of  said  notice  or  order  to  show  caine^ 
or  sh'Al\  refuse  or  neglect,  if  present,  to  give  the  certificate  for 
discharge  above  speciticd,  tie  court  may  direct  the  amount  duo 
upon  said  bond  and  mortgage  to  be  paid  to  the  officer  specified  by 
law  to  boM  court  funds  and  moneys  ^lepositcd  in  court  in  the 
eouiity  wherein  the  moHgaged  promises  are  situated  in  whole  or 
in  partj  and  the  mortgage  to  be  cancelled  of  record  in  all  counties 
where  any  of  the  lands  affected  by  said  mortgage  are  situated  upon 
tbe  production  of  a  certified  copy  of  the  order  and  the  receipt 
of  such  officer  showing  that  the  amount  of  said  mortgage  has  been 
deposited  with  him,  which  receipt  shall  be  a  substitute  for  tbe 
eei^ificate  of  discbarge  above  specified, '  If  in  the  proceedings  had 
under  and  in  pursuance  of  this  section  it  shall  appear  to  tbe  satis- 
faction of  the  court  that  the  principal  sum  and  interest  due  upon 
saifi  mortgage,  or  the  bond  accompanying  the  same  has  been  fully 
paid,  then  the  said  deposit  of  money  hereinabove  provided  for 
shall  he  dispensed  with.  The  nloney  deposited  shall  be  payable 
to  tie  mortgagee,  his  personal  representatives  or  assigns,  upon  an 
order  of  the  supreme  or  county  court  directing  th^  payment 
thereof  to  him,  made  upon  such  evidenceas  to  his  right  to  receive 
the  same  as  shall  be  satisfactory  to  the  court.      (Amended  bv 

L.  lOli^,  cb,  2rA;  L,  1918,  ch,  395,  in  effect  April  30,  1918.) 

Derivation;     Rt^al  Property  Law,  g  270a,  aa  added  by  L,  1903,  du  490,  5  3, 
and  flulen^lcd  by  U  1^*07,  ch.  289,  S  1. 

§  323.  RecorSing  discharge  of  mortgage  In  counties  embraced  in  dtiei  of  first 
clasB  where  property  lies  In  more  than  one  of  such  counties. 

In  any  cnse,  howe%^erj  in  wiich  the  land  affected  by  a  mortgage 

T^phicb  13  to  ho  discharged  liea  in  more  than  one  such  county,  and 

in  which  tbe  mortgage  baa  been  recorded  in  more  than  one  such 

county,  the  original  mortgage  need  be  filed  in  one  of  said  coimtiea 

only.    For  tlie  discbarge  of  ancli  mortgage  in  the  other  county  or 

counties  wlierc  the  land  is  located  there  shall  be  required  to  be 

iiled,  together  with  a  properly  executed  satisfaction  piece,  a  copy  of 

the  mortgage  certified  to  by  the  recording  officer  of  the  county  in 

which  tbe  original  mortgage  shall  lave  been  filed,  together  with  a 
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c^tifieate  of  Bwd  recording  ofEcer^  stating  that  tbe  said  mortgage 
haa  been  discbargetl  in  his  county  by  tbe  tiling  of  the  original  mort- 
gage, and  stating  the  time  when  the  mortgage  w^a  'so  discharged. 
The  said  certificate  shall  be  recorded  and  filed  with  the  Batisfaction 
piece  in  the  other  connty/and  a  reference  i^hall  be  made  to  the  book 
and  page,  containing  such  record,  in  the  minute  of  the  discharge 
of  such  mortgage,  made  by  the  officer  itpon  the  recor<]  thereof- 
The  recording  otRcerj  howe\'er,  shall  not  discharge  the  said  mort- 
gage without  first  having  compared  his  record  of  it  with  the 
certified  copy  of  the  rtx^ording  officer  of  the  other  county,  so  as  to 
satisfy  himself  of  the  identity  of  the  records  in  the  two  eountiefl, 
and  he  shall  keep  the  said  certified  copy  on  file  for  ten  years  the 
same  as  though  it  M^re  the  original  mortgage, 
Derivrntion:   'Real  Property  Law,  g  270-b,  as  added  by  L.  1QD7,  ch.  621,  §  1. 

§  424,  Effect  of  recording  asdgtmieat  of  mortgage. 

The  recording  of  an  jiasignment  of  a  mortgage  is  net  in  itself  a 
notice  of  such  assignment  to  a  mortgagor,  his  heirs  or  personal 
representatives,  bo  as  to  invalidate  a  payment  made  by  eitJier  of 
them  to  the  mortga^^ee. 

Derive tlon:     Real  Prop oHy  Law*  §  27t. 

§  325.  Recall ng  of  convey ances  made  by  trea^rer  of  Conneeticnt. 

A  coii%'eynnce  of  real  property,  executed  at  any  time  since  tha 

tenth  day  of  March^  eightt^n  hundred  and  tweuty-tive,   by  the 

ti'casum'  of  the  State  of  Conneetieut,  aelcnowledged  by  him  before 

the  se^^retury  of  state  of  such  state,  and  the  aeknowledgnicnt  of 

which  is  certified  by  sucb  secretary  of  ^^tate  under  the  seal  of  suc-h 

state,  in  the  nnumer  required  for  tlic  aelcnovvledginent  and  certifica- 

tion  of  a  conveyance  within  this  state,  m^y  be  recorded  in  the 

pr-iper  oftiee  ^vithin  this  state,  without  further  proof  thereof. 
I>enva(:ioii;     Roal  Propi^rty  Law,  §  117^. 

§  32G.  Revocation  to  l»e  recorded. 

A  power  of  attorney  nr  other  instniment,  recorded  pursuant  to 
this  article,  is  not  deemed  revoked  by  any  act  of  the  party  by  whom 
it  was  executed,  unless  the  lustrnment  containing *iueh  revocation  is 
also  re</orded  in  the  same  offiee  in  which  the  instrument  contain- 
ing the  power  waa  recorded, 

berivatibti;    Real  Property  L^w,  %  273. 

§  327.  Pertalty  for  uaing  long  form  of  covenants. 

The  rec*ordiug  ofiit*er  of  any  ennnty  may  charge  for  the  reeord* 
ing  of  an  instrnmeut  containing  any  of  the  covenants  nientionerl 
In  seetion  two  hundred  and  fifty-three  and  two  hundred  and 
fifty- four  of  this  ebapler,  at  large^  instead  of  the  short  forma 
thereof,  in  said  ?^ef*tionri  contyiued,  the  sum  of  five  rlallars  in  addi- 
tion to  the  fees  eharfrealdc  by  law  for  such  recording, 
Derivation:     Real  Propprty  Law,  §  274. 
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I  328^  CertAlm  ft«ts  not  afre«t«d. 

Nothing  contained  in  this  article  repeals  or  affects  anj  act 
providing  for  recording  and  indexing  instruments  affecting  red! 
propei*ty  in  the  city  of  New  York,  according  to  city  blocks  or  other 
limited  areas, 

nerlTmttoui    Real  Property  Law,  I  275. 

I  320^  Actions  to  hmv'e  certain  Instnuaents  QAiio«l«d  of  veeord. 

An  owner  of  real  property  or  of  any  undivided  part  thereof  or 
interject  therein,  may  maintain  an  action  to  have  any  recorded 
instrnment  in  writing  relating  to  the  same,  other  than  these 
required  by  law  to  be  recorded,  declared  void  or  invalid,  or  to  have 
the  same  canceled  of  record  as  to  said  real  property,  or  hi^  un- 
divided part  thereof  or  interest  therein, 

nerlvartloBi    Real  Property  Law,  f  27 S, 

%  330«  Offlo«TB  ffuUtr  of  oiAlfeAa&no«  liable  for  ^""^gytt 

An  officer  anthorized  to  take  the  acknowledgment  or  proof  of  a 
conveyance  or  other  instrument,  or  to  certify  such  proof  or  aeknowl* 
edgmentj  or  to  record  the  samej  who  is  guilty  of  malfeasance  or 
fraudulent  practice  in  the  execution  of  any  duty  prescribed  by  law 
in  relation  thereto^  is  liable  in  damages  to  the  person  injured 
D«flvfttfoni     Real  Property  Law,  fi  277. 

I  331,  Iaw«  mad  decreet  of  foveii^B   eonntrlet  appolmtiais  Acemta 
mad  mttoraeyv  mad  recordlni:  of  tlie  amm*. 

A  copy  of  a  law  of  a  foreign  country  or  of  a  decree  of  the  ex- 
ecutive power  of  such  a  country,  appointing  an  agent  or  attorney 
with  power  to  execute  and  deliver  in  the  name  or  on  behalf  of  such 
foreign  country^  any  instrument  in  writing  granting,  assigning, 
surrendering  or  in  any  manner  affecting  any  estate  or  interest  of 
such  government  in  real  property  within  this  state,  or  assigning 
or  discharging  any  lien  or  claim  of  such  government  upon  real 
property  within  this  state,  or  of  a  law  or  decree  revoking  such  an 
appointment,  if  in  English,  or  a  translation  into  English  of  any 
such  hiw  or  dc'cree,  if  the  original  thereof  be  in  a  language  other 
than  Engli-^h,  when  certified  and  recorded  as  hereinafter  provided^ 
shall  be  presumptive  evidence  of  the  authority  of  mich  agent  or 
attorney.  Certification  of  such  copy  or  translation  shall  be  made 
under  the  great  seal  of  such  foreign  country  and  shall  be  to  the 
r^ffect  that  the  same  is  a  true  copy  or  translation  of  such  law 
or  decree.  Such  cnpv  or  translation  of  such  law  or  decree^  when 
SI)  certified,  may  be  recorded  in  the  office  of  the  clerk  or  register  of 
any  county  of  this  state,  and  such  copy  or  translation  when  so 
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certified  and  recorded,  or  a  certified  copy  of  the  ircord  thereof, 
ghall  be  received  as  evidence  in  any  court  of  this  state.  The  au- 
thority coofcrred  under  any  instrument  so  record*2d  shall  not  bt? 
deemed  revoked  as  to  property  situated  in  any  county  except  by 
the  recording  in  such  county  of  a  copy  or  translation  of  a  law  or 
decree  to  that  effectj  duly  certified  in  the  manner  hereinbefore  pro- 
vided. Nothing  in  this  section  shall  in  any  way  affect  the  right  or 
power  of  a  foreign  country  to  acquire,  hold  or  convey  real  property 
in  this  state,  or  be  construed  to  confer  any  such  right  or  power. 
DcrlT&tloiii    Real  Propertjr  Law,  |  278,  as  ftdded  b^  L.  190B,  ch.  35,  S  1> 

§  332.  Tlk«  ir«oord  of  e«rtala  canweym^ewt  Tali  dated. 

The  record  made  prior  to  Januay  first,  nineteen  hundred  and 
sixteen,  in  the  county  clerk*s  or  register's  oflSce  of  any  cjDunty  in 
this  state  of  any  deed  or  mortgage  or  of  any  assignment  or  eatisfac- 
Uoa  piece  of  a  mortgage  otherwise  authorized  to  be  recorded  therein 
ivhen  the  acknowledgment  or  proof  was  taken  in  another  county, 
notwithstanding  the  failure  to  append  thereto  a  certificate  as  to 
the  authority  of  the  notary  public,  or  other  officer,  who  tcKik  the 
acknowledgment  or  proof,  to  take  the  same,  shall  be  in  all  respects 
as  valid  and  effectual  as  though  such  certificate  had  been  appended 
to  such  instrument  Provided  only  that  the  notary  public,  or 
other  officer,  was  duly  authorized  at  the  time  of  taking  the  proof 
or  acknowledgment  to  take  the  eame  in  the  county  where  the 
Lnatrument  is  recorded  or  in  the  county  where  the  same  was  taken, 
but  this  section  shall  not  affect  any  action  or  proceeding  pending 
on  January  first,  nineteen  hundred  and  sixteen,  (Amended  by 
L-  1916,  ch.  365,  in  effect  May  1,  1916.) 
HeriTttttQiit    It,  1904,  ck  235,  %  h  9^  amended  by  L.  1905,  ch.  377,  S  1* 

§   333*.  lhE«e«itl«3i   «f  eertUlefttu   of   w9,7Ja<tnt   and   di«e!uurKe   of 
XDortgftff«t. 

1.  Upon  the  request  of  the  mortgagor  or  of  any  other  person  In- 
terested in  the  mortgaged  premises  made  at  any  time  that  payment 
thereof  is  entitled  to  be  made  and  upon  presentation  of  a  satisfac- 
tion piece  certifying  that  the  mortgage  has  been  paid  or  otherwise 
satisfied  and  discharged  and  consenting  that  it  be  discharged  of  rec- 
ordj  and  upon  tender  of  payment  of  the  sum  of  suuis  due  as  princi- 
pal and  interest  upon  the  mortgage  or  upon  the  debt  or  obligation  se- 
cured thereby,  together  with  the  fees  allowed  by  law  for  taking  the 
acknowledgment  of  a  deed,  a  mortgagee  of  real  property  eitnata 
in  this  state,  must  execute  and  acknowledge  before  a  proper  officer, 

*  Sections  333  and  334»  added  by  L,  1910,  were  probably  not  tronaidered  by 
the  Legislature  of  1911  in  numbering  section  3S3< 
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ill  like  manner  as  to  entitle  a  osnveyance  to  be  recorded,  such  sati^ 
faction  piece,  and  thereupon  deliver  tho  same  and  the  njoTitgage  W 
the  person  making  such  tendei^  of  paj^ment  as  aforesaid. 

2,  Upon  the  failure  or  reli|usal  of  any  such  mortgagee  to  comply 
with  the  foregoing  proviaiona  of  tliis  section  any  person  having  an 
interest  in  the  mortgage  or  the  debt  or  obligation  secured  thereby 
or  in  the  mortgaged  premises  may  apply  to  the  Bupreine  court  or 
a  justiee  thereof,  or  to  tiie  county  court  or  a  judge  thereof,  in  or  of 
any  county  in  which  the  mortgaged  premises  or  any  part  thereof 
are  situated  in  whole  or  in  part,  upon  a  petition,  for  an  order  to 
ahow  cause  why  an  order  should  not  be  made  by  such  court  can- 
celing  and  discharging  the  mortgage  of  record,  and  directing  the 
register  or  clerk  -of  any  county  in  whose  oflELcc  the  same  may  have 
been  recorded  to  mark  the  same  upon  his  records  as  canceled  and 
di^chargedj  and  further  ordering  and  directing  that  the  debt  or 
other  obligation  secured  by  the  mortgage  be  canceled,  upon  con- 
dition that  the  sums  tendered  pursuant  to  the  foregoing  provisions 
of  this  section  to  be  paid  to  the  officer  specified  by  law  to  hold  court 
funds  and  moneys  deposited  in  court  in  the  county  wherein  the 
mortgaged  premises  are  situat^^d  in  whole  or  in  part.  Said  peti- 
tion must  he  verified  in  like  manner  as  a  verified  pleading  in  an 
action  in  the  supreme  court  and  it  must  set  forth  the  grounds  of 
the  application.  ^ 

3<  In  any  case  where  an  actual  tender,  as  provided  in  enbdi- 
vision  one  of  this  section  cannot  with  due  diligence  he  made  within 
thi-^  state,  any  person  having  an  interest  in  the  mortgage  or  the 
debt  or  obligation  secured  thereby,  or  in  the  mortgaged  premises, 
may  apply  to  the  supreme  court  or  a  justice  thereof  or  to  the 
county  court  or  a  judge  thereof,  in  or  of  any  county  in  which  the 
mortgiiged  prtmnaes  or  any  part  thereof  are  situated  in  whole  or 
in  part  J  upon  petition  setting  forth  the  grounds  of  the  application 
and  verified  as  aforesaid,  for  an  order  to  show  cause  why  an  order 
should  not  be  made  by  said  court  canceling  and  discharging  the 
mortgage  of  record,  and  directing  the  register  or  clerk  of  any 
county  in  w^hose  office  the  same  may  have  been  recorded  to  nmrk 
the  same  upon  his  records  as  cajaecled  and  discharged  and  further 
ordering  and  directing  that  the  debt  or  other  obligation  secured  by 
the  mortgage  be  canceled,  upon  condition  that  the  priQcipal  sum  of 
the  mortgage  or  any  unpaid  balance  thereof,  with  interest  up  to  the 
date  when  said  order  shall  be  entered  and  the  aforesaid  fee^  al- 
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lowecj  by  law,  be  paid  to  the  officer  specified  by  law  to  bold  court 
funds  and  moneys  dcfjosited  in  court  in  the  county  wherelri  tlia 
mortgaged  pretQises  are  sitiiated  in  whole  or  in  part, 

4,  Eight  days'  notice  of  the  application  for  either  oi*the  onierB 
provided  for  in  subdivisions  two  and  three  of  this  section  sbnU  be 
given  to  the  then  mortgagee  of  record  and  also,  if  the  petition 
show  that  there  is  a  mortgage  not  of  record,  to  such  mortgagee. 
Such  notice  shall  be  given  in  such  manner  aa  the  court  or  the  judge 
or  justice  thereof  to  whom  the  petition  is  presented  may  direct^ 
and  said  court  or  judge  or  justice  may  require  such  longer  notice 
k)  be  given  as  may  seem  proper.  If  sufficient  causfe  be  shown  the 
csourt  or  judge  or  justice  tJiereof  may  issue  such  order  to  show 
cause  returnable  in  less  than  eight  days. 

5.  Upon  the  return  day  of  such  order  to  show  cause,  the  court, 
upon  £roof  of  due  service  thereof  and  on  proof  of  the  identity  of 
the  mortgagee  and  of  the  person  presenting  the  petition,  shall  iB- 

,  quire  in  surb  manner  as  it  may  deem  advisable,  into  the  trutli  of 
the  facts  set  forth  in  the  petition,  and  in  ca^e  it  shall  appear  that 
said  principal  sum  or  any  unpaid  balance  thereof  and  interest  and 
the  said  fees  allowed  by  law  have  Ixr^en  duly  tendered  but  not  a<^ 
cepted  and  said  satisfaction  piece  has  been  duly  presented  for 
execution^  or  that  such  tender  and  presentation  could  not  have 
been  made  within -ijiis  state  wMtb  due  diligence,  then  the  court  shall 
make  an  order  directing  the  sums  so  tendered,  or  in  a  case  where 
such  tender  could  not  have  been  made  as  aforesaid;  directing  the 
prin<ripal  sum  or  any  unpaid  balance  tberc^jf,  with  interest  tlier^>n 
to  the  date  of  entry  of  said  order  and  tlie  aforesaid  fees  allowed 
by  laWj  be  paid  to  the  officer  specihed  by  law  to  bold  court  funds 
and  moneys  deposited  in  court,  in  the  county  wherein  the  applica- 
tion herein  is  made,  and  directing  and  ordering  that  upon  aueh 
payment  the  debt  or  other  obligation  secured  by  the  mortgage  be 
canceled  and  further  directing  the  register  or  clerk  of  any  and 
i^very"  county   in   whose  office  said  mortgage  sbaU   have  been   re- 

^corded  to  mark  said  mortgage  canceled  and  discharged  of  re<?Drd 
upon  the  production  and  delivery  to  such  register  or  clerk  of  a 
certified  copy  of  the  order  and  the  receipt  of  ^uch  officer,  showing 
that  the  amount  required  by  said  order  has  been  deposited  with 
him,  which  certified  copy  of  said  order  and  which  receipt  shall  be 
recorded,  filed  and  indexed  by  any  such  register  or  clerk  iii  the 
same  mauner  as  a  certificate  of  discharge  of  a  mortgage.     Said 


Digitized  byVjOOQlC 


887^ 


REAL  PROPERTY  LAW.         §§  333,  854 


receipt  need  not  be  acknowledged  to  entitle  it  to  be  recorded.  The 
mojaey  deposited  shall  be  payable  to  the  inortgagee^  his  person ai 
representative  or  assignsj  upon  an  order  of  the  supreme  court  or 
county  eouAj  directing  tha  payment  thereof  to  him  upon  such  evi- 
dence aa  to  \m  right  to  receive  the  same  m  shall  be  gatisfactory  to 
the  court. 

(>,  Wherever  any  register  or  i^lerk  shall  record  any  order  and 
receipt  as  hereinbefore  specifiedj  be  shall  mark  the  record  of  said 
mortgage  as  follows: 

'*  Canceled  and  discharged  by  order  of  the , 

Court,  County  of   , , ,  dated    and  filed 

■--,*, -  m"  ®iid  thereupon  the  lien  of  fludh  mortgage 

shall  be  deemed  to  be  discharged  and  the  debt  sec^l'red  thereby  shall 
be  deemed  to  he  canceled.  Said  register  or  clerk  shall  be  per^ 
loitted  to  charge  for  recording  and  filing  said  order  and  receipt, 
the  same  fees  to  which  he  is  now  entitled  for  recording  and  filing  a 
certificate  of  satisfaction  of  a  mortgage. 

7,  The  word  *'  mortgagee  "  whenever  used  herein  shall  be  con- 
strued  to  include  the  mortgagee  or  any  other  persons  entitled  to 
enforae  or  satisfy  said  mortgage  and  the  personal  representativea^ 
suceeBsora  and  assigns,  of  such  mortgagee  or  person,  a^  the  ease 
may  be.     (Added  by  L.  1911^  ch.  574,  in  effect  June  30,  191L) 

%  333.  Wlien  c^onTeyaiices  of  real  property  not  to  be  recorded. 

After  September  thirtieth,  nineteen  hundred  and  ten,  a  recording 
offifer  shall  not  rrcord  or  accept  for  record  any  conveyance  of  real 
property  executed  snbscquent  to  said  September  thirtieth,  nineteeo 
Imndred  and  ten,  unless  the  residence  of  the  purchaser  and  if  in  a 
city  of  ovor  five  hundred  thou.^and  inhabitants  according  to  the  last 
federal  census  the  street  number  of  the  residence  of  the  purchaser 
shall  be  stated  therein  and  such  residence  and  street  number  shall 
he  recorded  with  the  couveyancep  After  May  first,  nineteen  hun- 
dred and  fourteen,  a  recording  officer  shall  not  record  or  accept 
for  record  any  conveyance  of  real  property  executed  eiibsequent 
to  said  first  day  of  May,  nineteen  hundred  and  fourteen,  if  in  a 
city  of  over  t:wo  hundred  thousand  inhabitants  according  to  the 
last  federal  census,  unless  the  street  number  of  the  residence  of 
the  purchaser  shall  bo  stated  therein  and  such  residence  and  street 
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ttumb^r  shall  he  recurded  with  t\m  conveyance.     (Added  bj  L.  1910,  du  22T; 
amended  hy  h.  Ilil4,  ch.  509,  in  effect  Maj  1>  1014,) 
f  S34.  Mapa  to  be  filed;  penalty  for  nonfiling. 

It  shall  be  the  dut j  of  ev4?ry  peraon  or  coriKiration  who^  as  owner  or  ajpent, 
iuLdivides  real  property  into  lotSj  plots,  bloekB  or  sites,  with  or  without 
etreetB,  for  the  purpo.s(!  of  ofTcrlng  such  LqIh,  plot^^  btoeks  or  sites  for  sale 
to  the  public,  to  cause  a  map  thereof^  together  with  a  certificate  of  the  ^ur- 
VGjoT  or  draughtsman  attached  showing  the  date  of  the  completion  of  the 
survey  and  of  the  making  of  the  map  "and  the  name  of  the  eubdivjeiion  a*i 
Htated  by  the  owner,  to  bo  filed  in  tha  office  of  the  county  clerk  or  regrster 
of  deeds  of  the  county  where  the  property  is  situated  prior  to  the  offering'  of 
any  such  tots.  pIotR,  blocks  or  sit^s  for  sale^  and  a  i|u plicate  copy  of  such 
map  shall  also  be  filed  in  the  office  of  the  city,  town  or  vitU^  c^erk  where 
the  property  h  situatod  brfore  any  auch  Bale.  All  s^ucU  mapa  must  be  prin^d 
or  drawn  upon  tracing  cloth,  linen  or  canvas  backed  paper.  All  of  such 
mapfl  ^hall  be  placed  and  kept,  by  some  suitable  method,  in  consecutive  order 
and  shall  be  consecutively  numbered  in  the  order  of  their  filing  and  shall  he 
Indexed  under  the  initial  letters  of  all  substantives  in  the  title  of  the  sub- 
division. A  failure  to  file  any  such  map  as  required  by  the  provisions  of  this 
section  flhall  fubject  the  owner  of  such  fiubdiviaion,  or  of^  the  unsold  lota 
therein,  to  a  penalty  to  the  people  of  the  state  of  twenty-five  dollars  for 
each  and  every  lot  therein  sold  and  conveyed  hy  or  for  such  ow^uer  prior  to 
Ibe  due  filing  of  such  map.  (Added  hy 'h.  1910.  ch.  415;  amended  by  L» 
1916,  ch.  143;  K  1917,  eb.  592,  in  effect  May  21,  1917.) 
§  335.  Filing  of  maps  in  Suffolk  county;  penalty  for  nti^Iiug. 

It  shall  b^?  the  duty  of  every  person  or  corporation  who  as  owner  or  ageut 
subdivides  real  property  into  lota^  plots,  blocks  or  si  tea,  with  or  vithont 
streets,  for  the  ptirpoee  of  offering  such  lots,  plots,  blocks  or  sites  for  sale  to  the 
public;  to  file  or  cause  to  he  filed  in  the  office  of  the  county  clerk  of  Suffolk 
county  a  map  thereof  together  with  a  certificate  of  the  surveyor  or  draftsman 
attached,  showing  name  to  have  been  made  from  an  actual  survey  of  the 
property  and  the  date  of  the  completion  of  the  survey.  Said  map  shall  set 
forth  the  courses,  measurement"!  and  adjoining  property  owners  with  suffl- 
eient  definiteness  to  determine  the  location  of  Raid  property  and  the  name 
of  the  «ubdi vision  as  stated  by  the  owner.  At  the  lime  of  the  filing  *f  such 
map  there  shall,  a  bo.  be  fumiabed  to  the  county  -rlerk  a  copy  of  '^ueh  mnp 
which  shall  be  duly  certified  by  him  to  h/?  a  true  copy  of  the  original.  The 
certified  eopj  s-hall  Iw  forwarded  by  said  county  clerk  to  the  clerk  of  ihe 
town  in  which  said  property  is  located.  At  the  fime  of  filing  such  map  with 
the  county  clerk  an  abstract  of  titb  of  puch  property,  cedificd  by  an  nitomey 
and  coun?*elor  at  law  of  the  state  of  New  York,  a  title  company  duly  incor- 
frarated  and  authorized  to  transact  busincfi^  fn  the  state  of  New  York  or  a 
competent  searcher  of  titles,  shall  be  presented  to  aaid  county  c!erk,  and 
be  filed  in  his  office,  unless  the  title  to  said  property  has  boon  duly  registered 
pursuant  to  the  provisions  of  the  real  property  law  for  the  registration  of 
titles  to  real  property,  in  which  case  this  fact  shall  be  pet  forth  upon  the 
original  map  together  with  the  number  of  the  certificate  of  the  title  so  regis- 
tered, and  an  index  of  such  abstracts  and  registrations  made  to  clearly  indicate 
the  maps  to  which  they  refer.  Such  maps  and  abstracts  of  title  shall  be  filed 
as  aforesaid  and  a  copy  of  said  map  filed  in  the  town  clerk's  office  of  the 
town  where  said  property  is  located  prior  to  the  offering  for  sale  of  any 
lot,  plot,  block  or  site  thereon.  All  such  maps  must  bfj  printed  or  drawn 
upon  tracing  cloth  linen  or  canvas  backed  paper  and  the  orioinal  of  such 
maps  filed  in  said  county  clerk's  office  shall  be  placed  and  kept  bj'  some 
suitable  method  in  consecutive  order,  be  consecutively  numbered  in  the  order 
of  filing  and  shall  be  indexed  under  the  initial  letters  of  all  the  substantives 
In  the  title  of  the  subdivision.  The  fee  of  the  county  clerk  for  such  filing, 
certifying  and  indexing  each  map  and  copy  thereof,  and  abstract  of  title 
therewith  and  forw'arding  such  copy  of  said  map  to  the  town  cler-k  of  the 
town  where  the  property  therein  described  is  located,  shall  be  ten  dollars 
and  be  paid  by  the  party  presenting  them  for  filing.  Failure  to  file  any  such 
map  as  required  by  the  provisions  of  this  section  shall  subiect  the  owner  of 
such  subdivision  or  of  the  unsold  lots  therein,  to  a  penalty  to  the  people 
of  the  state  of  New  York  of  twenty-five  dollars  for  each  and  every  lot 
therein  sold  and  conveyed  by  or  for  such  owner  prior  to  the  due  filing  of 
«och  map  and  abstract  of  title  as  aforesaid.  (Added  by  L.  1919,  ch.  2^6,  in 
clfoH;  Anril  15,  1919.)  r^^^^^l^ 
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AETICLE  10,  1  ' 

^  DISC?bARGE  OF  ANCIENT  MORTGAGEa 

SficmoN  340.  When  mortgagor  may  petition  for  diacharge  of  mortage 

of  record* 
341,  presentation  of  petition. 
343.  Order  to  show  cause.  '^ 

343.  Proceedings  thereon, 

344.  When  county  clerk  to  diacharge  mortgage  of  record, 

§  340,  W^«&  mnrtcac^r  auiy  petition  for  dls«^«rse  of  mortem«o  of 
Toeord, 

The  mortgagor  J  his  heirs  or  any  person  having  any  intereat  in 
nnj  lands  desetibed  in  any  mortgage  or  real  estate  in  this  state, 
^^'hich  ia  recorded  in  this  state,  or  mentioned  in  a  deed  recorded  in 
this  state,  and  which^  from  the  lapse  of  time,  is  presumed  to  be  paid, 
(\T  in  any  moneys  into  which  said  lands  have  been  converted  under 
A  decree  of  a  court  of  competent  jurisdiction,  and  which  are  held 
in  place  of  such  lands  to  answer  such  mortgage,  may  present  his 
petition  to  the  courts  mentioned  in  this  article^  asking  that  such 
mortgage  ma}*  be  discharged  of  record.  Such  petition  shall  be 
verified;  it  shall  describe  the  mortgage,  and  when  and  where  re- 
("orded,  or  if  such  mortgage  la  not  recorded  that  the  same  may  be 
adjudged  to  have  been  paid  and  to  be  no  longer  a  lien  upon  the 
lands  therein  described,  and  shall  allege  that  such  mortgage  i^ 
paid ;  that  the  mortgagee  has,  or,  if  there  be  more  than  one  mcrt 
gagee,  tliat  all  of  them  have  been  dead  for  more  than  five  years ;  or 
if  such  mortgage  has  been  assigned  by  an  instrument  in  writing 
for  that  purpose  executed  and  acknowledged,  so  as  to  entitle  the 
same  to  be  recorded,  and  such  instrument  of  assignment  has  been 
rec^ordcd  in  the  office  of  the  clerk  of  the  county  where  the  mort/ 
gaged  premises,  or  some  portion  thereof  is  situated,  and  the  as- 
^ignee  or  assignees  of  said  mortgage  have  been  dead  for  more  than 
live  years  J  such  petition  shall  state  such  facts^  and  no  statement 
respecting  the  mortgagee  or  mortgagees  or  the  names  and  places 
of  residence  of  their  heirs  shall  be  required;  or  if  such  mortgagee 
Iw  a  corporation  or  association^  that  such  corporation  or  associa- 
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don  baa  ceased  to  exist  and  do  business  as  such  for  more  than  five 
years;  the  time  and  place  of  his  or  their  death,  and  place  of  resi* 
dence  at  the  time  of  his  or  their  death ;  whether  or  not  letters . 
testamentary  or  of  administration  have  been  taken  outj  or,  if  said 
mortgagee  or  raortgageeSj  or  assignee  or  assignees  at  the  time  o£ 
his  or  the  death  resided  out  of  this  state,  whether  or  not  let- 
ters testamentary  or  of  administration  have  been  taken  out  in  the 
county  where  such  mortgaged  premises  are  situated;  or  if  a  ooriK>- 
ration  or  association,  its  last  place  of  business-  the  names  and 
places  of  residence,  as  far  as  the  same  can  he  ascertained^  of  the 
heirs  of  such  mortgagee  or  mortgagees,  or  assignee  or  assignees ; 
or,  if  such  mortgagee  ho^^u  corporatioTi  or  association,  then  the 
names  of  one  or  more  of  the  receivers,  if  any  were  appointed,  or 
of  the  person  who  has  the  care  of  the  closing  up  of  the  business 
of  such  corporation  or  association,  and  tliat  such  mortgage  ha.-?  not 
been  assigned  or  transferred,  and  if  such  mortgage  has  been  as- 
signed, state  to  whom  and  the  facts  in  regard  tci  the  same.  Pro- 
vided, however,  that  if  such  mortgage  has  been  duly  assigned,  by 
indorsement  thereof  or  otherwise,  but  not  acknowledged  so  as  to 
entitle  the  same  to  be  recorded,  then  it  shall  be  competent  for  the 
court,  at  any  time  within  the  period  aforesaid,  upon  proof  that  all 
the  matters  hereinbefore  required  to  be  stated  in  said  petition  are 
true,  and  that  the  assignee  of  such  mortgage  if  living,  or  his  per- 
sonal representative  if  dead,  has  been  paid  the  amount  due  thereon, 
to  make  and  order  that  such  mortgage  be  discharged  of  record- 
Provided,  further,  that  in  case  of  a  mortgage  which  was  recorded 
or  adjudged  to  have  been  paid  and  no  loii*£f^r  a  lien,  more  than  fifty 
years  prior  to  the  presentation  of  such  petition,  if  the  petitioner 
is  unable  with. reasonable  diligence  to  ascertain  the  facts  herein  re- 
quired to  be  stated  in  the  petition,  other  than  the  fact  of  payment, 
the  petition  may  set  forth  the  best  knowledge  and  information  of 
the  petitioner  in  respect  thereto  and  what  efforts  have  been  made 
to^  ascertain  such  facts,  and  if  the  court  shall  be  satisfied  that  the 
petitioner  has  made  reasonable  effort  to  ascertain  such  facts,  and 
that  the  same  cannot  be  ascertained  with  reasonable  diligence,  it 
may  then,  in  its  discretion,  proceed  upon  said  petition  as  herein- 
after provided- 

ItfrlwmUomt     L.  1862>  ch.  365,  %  1,  as  amended  by  L-  IftOl,  ck  287,  §   ], 

§  341.  ^r^tentatloii  «f  petition^ 

Such  petition  may  he  presented  to  the  supreme  court  in  the 
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county  where  the  mortgaged  premises  are  situated,  or  to  the  county 
court  of  such  county, 
DerlTfttiani    L,  1862,  ch,  365,  |  2,  AS  am^ded  by  U  iS^j  ch.  100,  f  1. 

I  042.  Order  to  iliciw  oauie. 

The  court  J  upon  the  presentation  of  such  petition,  shall  make 
an  order  requiring  all  persons  interested  to  show  cause  at  a  certain 
time  and  place,  T^hy  aiich  mortgage  should  not  he  discharged  of 
record.  The  names  of  the  mortgagor^  mortgagee  and  assignee,  if 
Buy,  the  date  ol  the  mortgage  and  where  recorded  j  and  the  town 
or  city  in  which  the  mortgaged  premises  are  situated,  shall  he 
specified  in  the  order.  The  order  shall  he  published  in  such  news- 
paper or  newspapers,  and  for  such  time  as  the  court  shall  direct 
Th'O  court  may  also  direct  the  order  to  he  personally  served  upon 
such  prrsons  as  it  shall  designate. 

DerlT&tlonr     L,  18fi2,  ch.  305,  }  3. 
%  343*  ProaeedluEs  tberflciiip 

The  court  may  issue  commissions  to  take  the  testimony  of  wit- 
nesses and  may  refer  it  to  a  referee  to  take  and  report  proofs  of 
the  facta  stated  in  the  petition*  The  certificate  of  the  proper  surro- 
gate or  surrogates,  whether  or  not  letters  testamentary  or  of  ad- 
ministration have  heen  issued,  shall  be  evidence  of  the  fact;  and 
the  certificate  of  the  elerk  of  the  county  or  counties  in  which  the 
mortgaged  premises  have  been  situate,  since  the  date  of  the  said 
mortgage,  shall  he  evidence  of  the  assignment  of  such  mortgage, 
or  of  a  notice  of  the  pendency  of  an  action  to  foreclose  such  mort- 
gage,  and  of  such  other  matters  as  may  he  therein  stated ;  or  if  s 
notice  of  the  pendency  of  an  action  to  foreclose  such  mortgage  has 
been  filed,  then  his  certificate  that  such  mortgage  has  never  been 
foreclo=!ed,  unless  the  allegation  of  payment  shall  be  denied,  and 
evidence  be  given  tending  to  rebut  the  presumption  of  payment, 
arising  from  lapse  of  time,  such  lapse  of  time  shall  be  sufficient 
evidence  of  payment-  Upon  being  satisfied  that  the  matters  al- 
leged in  the  petition  are  trtie,  the  court  may  make  an  order  that 
the  mortgage  he  discharged  of  record, 

pcrlirationi    L.  18C2,  cH,  3C5,  f  4,  as  amended  by  L,  1882,  ch,  278,  i  I, 

%  344.  IKThen  ooniit^  clerk  to  dliobarse  laortgage  of  r««of  d. 

The  county  clerk,  upon  being  furnished  with  a  certified  copy  of 
imdh  order  and  paid  the  fees  allowed  by  law  for  discharging  mort- 
gages, shall  record  said  order  and  discharge  the  mortgage  of  record. 

DertTKtloiii     U  18G2,  ch,  366,   |  5, 


Digitized  byVjOOQlC 


^^^^■p 


If  Zm,  mi    tiUIKTLNG  TITLE  TO  RBAh  rUOFKIiTY.     3Si 


AETICIE  11. 
QUIETIKO  TITLB  TO  REAL  PROPERTY. 

Section  360.  When  special  proceeding  to  quiet  title  may  be  mainialr^ed, 

361.  Petition, 

362.  OnJIer  for  publication  of  notice  to  persons  interested. 

363.  Owners  of  several  parcels  may  unite  in  proceedings. 
364  Ilea  ring  and  final  order  upon  non-appearance  of  ad  verso 

claimants. 

365.  Hearings   and    final    order   upon    appearance   of    adverse 

claimants. 

366.  Notice  of  pendency  to  be  filed  and  recorded. 

§  360,^  When  •p«eial  proeeadlng  to  qiii«t  title  may  be  maintained. 
Whenever  real  property  shall  have  been  conveyed  by  a  sheriff  op 
referee^  pursuant  to  a  judicial  decree,  which  decree  has  been  lost 
or  destroyed,  and  the  defendants  (other  than  lienors  or  incnm- 
braneers)  named  in  the  notice  of  pendency  of  the  action  in  which 
such  decree  was  made,  or  those  who  might  claim  under  them,  or 
either  of  them^  arc  dead,  unknown  or  their  whereabouts  cannot 
after  diligent  inquiry  be  ascertained,  the  person  whcf  has  been,  or 
he  and  those  having  his  estate  who  have  been,  for  thirty  years  in 
actual  possession  of  such  property  claiming  it  in  fee  under  said 
sheriff's  or  referee^s  deed,  "which  deed  shall  have  been  recorded  at 
least  thirty  years,  may  maintain  a  special  proceeding  for  the  pur- 
pose of  establishing  judicially  his  or  their  title  to  such  real  prop- 
erty. 

Derliratliini     L.  1890,  ch.  503,  S   1- 

§  aei.    Petltkim* 

A  person  or  persons,  desiring  to  institnte  a  proceeding  under  this 
article,  must  present  a  petition  to  the  supreme  court  at  a  special 
term  to  be  held  in  the  judicial  district  in  which  the  rc^al  property 
is  situated,  setting  forth  the  facts  proving  to  the  satisfaction  of 
the  court,  that  the  case  is  one  of  those  specified  in  section  three 
hundred  and  sixty,  and  must  describe  the  property  with  common 
certainty,  and  state  what,  if  any,  liens  or  incumbrances  exist 
thereon,  and  the  names  of  the  persons,  if  any,  besides  the  peti- 
tioners, who  have  been  in  the  actual  possession  of  tlie  property 
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during  the  past  thirty  years  claiming  title  as  owners  thereof  in 
fee^  and  how  such  title  was  derived,  and  shall  also  annex  to  aaid 
petition  a  duly  certified  copy  of  the  sheriff's  or  referee's  deed 
recorded  thirty  years  since  under  which  petitioners  claim  title. 

DrrlT^tiont     L.  1890.  ch.  503,   5  2. 

$  362*  Order  for  ptiblication  of  notice  to  persona  intereflted* 

Upon  the  presentation  of  such  jjetition^  duly  verified  in  the 
manner  prescribed  for  the  verification  of  pleadings  by  the  code  of 
civil  procedure,  the  said  court  shall  make  an  order  for  the  publica- 
tion of  a  notice  requiring  all  persons  claiming  any  interest  in  the 
real  property  described  in  such  petition  to  appear  before  the  court 
at  a  special  term  thereof ,  to  be  held  |pt  a  time  and  place  to  be 
therein  specified,  not  less  than  three  months  nor  more  than  six 
months  thereafter,  and  show  cause,  if  any  they  have,  why  they 
ghoul d  not  be  forever  barred  from  maintaining  any  action  or  pro- 
ceeding for  the  recovery  of  the  real  property ,  which  shall  be  sub- 
stantially described  as  set  forth  in  said  petition,  and  which  notice 
shall  also  contain  a  reference  to  the  time  and  place  of  record  of  the 
sheriff's  or  referee's  deed  referred  to  in  this  article.  Said  pubHca- 
tjon  shall  be  made  once  a  week  for  three  months  successively  prior 
to  the  return  day  named  in  i^aid  notice  in  two  newspapers  desig- 
nated in  the  order  as  most  likely  to  give  notice  to  any  claimant  of 
the  property,  (Amended  by  L.  1909,  ck  240,  §  '?0,  In  effect 
April  22,  1909.) 

D<<p]Ttiitloii:     L.  IBOO,  cli.  503,  g  3. 
§  363^  Owners  of  nevevml  paz-c«I«  mar  unite  In  proc«edingai 

In  case  the  property  described  in  said  sheriff's  or  referee's  deed 
shall  have  been  subdivided,  the  owner  or  owners  of  the  aeveril 
parcels  thereof  may  unite  in  the  same  petition  and  proceeding  pro- 
vided for  by  this  article. 

HeriTKUoAt     L.  1890,  di.  503,  |  4. 

§  364*  Hearing  and  final  order  tipon  non*app«aranee  of  «dTene 
claimants. 
Upon  the  return  day  named  in  said  notice  the  court  shall  pro* 
ceed  summarily  to  inquire  Into  the  truth  of  the  matters  set  forth 
in  the  petition,  and  may  appoint  a  referee  for  that  purpose,  and 
if  there  shall  be  no  appearance  by  any  person  claiming  any  adverse 
interest  to  the  petitioners  in  the  real  property  described  in  the 
petition,  the  court  may  make  a  final  order  declaring  that  the  title 
of  the  petitioner  to  such  real  property  has  been  judicially  estab- 
lished, which  final  order,  together  with  the  petition  and  order  for 
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Hud  proof  of  piibjieation  of  the  notice,  and  the  proofs  taken  beforp 
the  court  or  referee  shall  be  filed  in  the  oflBee  of  the  derk  of  tlie 
eonnty  in  which  the  real  property  is  situated,  and  such  final  order 
shall  be  evidence  of  the  facts  ao  declared  to  be  established  thereby 
in  all  courts  and  places,  and  thereafter  no  action  or  proceeding  for 
the  recovery  of  the  real  property  described  iu  said  final  order  or 
any  part  thereof,  or  of  any  interest  therein,  shall  be  maintained 
by  any  person  named  as  a  defendant  in  the  notice  of  pendency  of 
action  referred  to  in  section  three  hundred  and  sixty,  or  by  any 
person  or  persona  p] aiming  under  such  defendant  or  either  of  them* 

Derlvmlonc     L,   1800,  cb.  503,   |  5.     ^ 

§  36S*  Notice   and  fin&l   ord^r  npon   appeaTSnce  of  adv^rie   cliliJB- 
ants* 

If  any  person  shalL  appear  on  the  returB  day  of  said  notion  aucl 
claim  in  writing  an  interest  in  the  real  property  adverse  to  that  of 
the  petitioners,  stating  the  nature  of  his  claim  and  his  placeiof  resi- 
dence, the  court  may  proceed  in  like  manner  to  inqnire  into  tht? 
truth  of  the  facts  stated  in  the  potitinn  and  may  make  a  final  order 
in  like  manner  and  with  like  effect  as  above  provided,  except  that 
such  final  order  shall  not  affect  in  any  way  any  person  who  shall 
have  appeared  on  the  return  day  and  asserted  a  claim  adverse  to 
the  petitioners,  as  herein  provided  for. 

Dt^nvKtlont      L.   1800,  ch,  503,   |  0, 
%  366*  Notice  of  pendescr  to  be  filed  ii^nd  recoi'dcd. 

No  such  final  order  shall  he  made  until  the  petitioners  named 
in  said  proceedings,  or  their  atNirney,  sliall  file  in  the  clerk^a  ofEce 
of  the  county  in  which  such  real  property  is  situiUed  a  notice  of 
the  pendency  of  ^the  said  special  proeeedin|^,  containing  the  names 
of  all  the  persons  claiming  to  Ix^  then  owners  of  the  property  in 
fee  J  pursuant  to  said  sheriff's  or  ^referee's  deed,  the  object  of  the 
proceeding,  together  with  a  brief  description  of  said  property. 
Each  county  clerk  with  whom  such  notice  is  filed  mnst  immedi- 
ately record  it  in  the  bcKik  kppt  in  his  office  for  recording  of  notiees 
of  pendency  of  an  action,  tmd  index  it  to  the  name  of  each  person 
claiming  to  be  owner  as  aforesaid,  and  said  clerk  shall  be  entitled 
to  receive  for  his  services  the  same  fees  therefor  as  are  now  allowed 
by  law  for  filing,  recording  and  indexing  a  notice  of  pendency  of 
action* 

O^rmtfoai     L-  1890,  cb.  503,  j  7. 
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'  ARTICLE  12. 

REGISTEEING  TITLE  TO  REAL  PROPERTY- 

Sexttion  370.  Petition  to  rGgbter  title  to  real  property. 

371.  PetitioiiH   and   proceedings   to   be   in   the    Buprenie   comity   titlft 

part  of  epeela)  term. 

372.  County  clorkg  and  regisiterB  to  be  registTfin  of  title*    « 
B73.  Regtfltrar'a  bond. 

374.  Deputy  registrar a^  powers  and  duties. 

375.  Go  m  pen  sat  100   of  registrari^  and  deputy    regUtrars,  official  ex> 

aminers  of  title,  and  resist  ration  clerka, 
"■       376»  Disposition  of  feea  received  by  regbtrar,       -  r 

377*  OfTitial  examiners  of  title. 

378.  What  owncrsa  may  apply  j  what  tit  lea  may  be  registered. 

379.  Contents  of  p:;tition  for  registration;  otlier  papers  to  be  filed.. 

380.  ORleial  exauiiner^ii  report  of  titles  other    evidences  of  titJa* 

38 1.  Survey H  map.  or  plan  to  be  filed. 

383.  Notice  of  petition  and  of  pendtncy  of  proceeding. 
3S3.  Filing  of  caption. 

384.  Agent  of  nonresident  petitioner. 

385.  Proceedings  upon  the  petition;  notice  of  bearing. 

386.  Form  of  notice  to  parties. 

387.  Summonfi  and  notke  to  be  posted  on  the  landx 

388.  Guardian  ad  litem. 

389.  Any  person  interested  may  appear  and  defend. 

390.  Title  in  lands  vested ;   clouds  thereon  removed. 

dC^l.  Final  orders  conclusive;  to  be  cnteied  and  docketed  aa  ft  jndg* 

ment. 
39^*  Fraud;   action  to  eet  aside  the  final  order  or  judgment  or  lo 

recover  Ibo  property. 
393.  Registration  cf  title. 
3^4.  Certiflcato  of  title. 

395.  Tftle  book. 

396.  Duplicate  certificate  of  titlo* 

397.  Owner's  receipt  for  certificate  of  titlo. 

398.  Certificate  to  include  dealings  pending  registration- 

399.  Certificate  of  title  as  evidence. 

400.  RigHa  of  own  era   of   registered  property;   exceptions;    incuin- 

branees  and  transiers  to  be  filed. 

401.  Registered    property    not    affected    by    prescription   Or   AdTeraa 

possession. 

402.  Fraud ;  no  tire  only  by  registration. 

403.  Memorial  to  be  carried  forward.  • 

404.  Registered  property  to  remain  registered. 

405.  Re f?i stored  property  subject  to  same  rights  and  bordeDe  u  mt- 

refri^tered   property, 
406    Transfers  of  regiFitered  property. 
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fiBCnuif  407.  Certjfleata  as  to  part  of  property  remain  mg  after  transfer, 
40S*  Book  of  covenants,  reatrktlons,  trusts  and  forma* 

409.  Filing,    entering    and    indexing    papers    fMinnuUit    to   ^a   act; 

tickler  certificate,. 

410.  Notice  of  filed  papers.  - 

411.  Addreasea  of  Intereftted  parties;  notice: 

412.  Wlieii  a  transfer  is  deemed  to  be  mgmt&r&d^ 

413.  New  cerfifleates  of  title. 

414.  Loss  of  owner's  duplicate. 

415.  Mortgages,  leases  and  other  liens  and  cbargea;  may  be  reglB- 

tered. 
410.  Proeet^dings  to  refrister  mortgage,  leas©  or  other  lien  or  charge. 
417*  Judgment  Sf  deereei,  attachment  a  and  other  liens  to  be  noted  on. 

certificate- 

418.  Asaignment  of  mortgage^  lease,  or  other  Hen  or  charge, 

419.  Helease,  diacharge  or  surrender  of  charge  or  ineumbi^nce# 

420.  KnForcptnent  of  mortgagea^  chargea,  liena  and  incumbr&Qeeg. 
420a.  Rcgiatration  under  judicial  sales. 

421.  Powers  of  attorney  to  be  filed  and  regis te red, 

422.  Reference  of  doubtful  matters  to  the  court. 

^  423,  Death  of  owner  of  registered  property^   transfer  of  property. 

424*  Certificate  of  title  during  aettlement  of  estate. 
435.  TiHe  derived  through  execution  of  a  power  in  a  vilL 

426.  Assurance  fund* 

427.  Compensation  from  aastirance  fund* 
428*  Action  fljainf^t  assu'ttnce  fund. 

429*  EestrictJons  on  claims  against  aasuraitee  fmid. 

430*  Penalties  for  fraudulent  acta  or  false  eertifleate& 

431.  Forgery  and  fraudulent  stamping;  penalty, 

133.  Fees  to  bo  charged. 

133.  Construction  of  article, 

434*  Form  for  official  ezcaminer^s  report  of  tftJa. 

435-  Form  for  certificate  of  title* 

§  S70.  Petition  to  tegiater  title  to  real  property. 

Real  property,  or  any  esta^te,  interest,  or  right  therein^  ihe  title 
JO  which  19  herehy  auttborized  to  be  registered,  may  be  brought 
under  the  operation  of  this  article  by  the  filing  of  a  verified  peti- 
tion praying  for  registration,  with  the  clerk  of  the  county  in  which 
the  land,  or  some  portion  thereof^  is  situatGd,  The  petition  may  bo 
fio  made  in  person  by  tjho  owner  or  owners  of  anch  property,  estate, 
interestj  or  rights  or,  where  special  circumstances  are  shown  mak- 
ing it  impracticable  for  the  owner  to  make  snch  petition  in  person, 
by  an  agent  acting  nnder  a  power  of  attorney  acknowledged  in  the 
same  manner  as  a  deed  to  be  recorded.  A  corporation  may  also 
apply  by  its  duly  anthoriEed  officer  or  agent  An  infant  or  other 
person  under  disability  may  apply  by  his  legally  appointed  guard- 
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iiiiij  or  trustee,  or  camniittt'e.  The  natural  person  or  a>rporation^ 
ill  whose  behalf  the  pL^titian  is  fik^  may  be  known,  and  is  treatt d 
in  this  article,  as  Hhc}  petitioner.  Anj  other  party  to  the  pro- 
ceeding may  be  known  as  a  defendant,     (Amended  by  L,  1910, 

eh.  027;  L.  1918,  cK  579,  in  eff^t  May  8,  1918.) 
DeiiTatioa:    L.  1908^  clu  444,  g  2, 

§  S7L.  Petit  LDI18  and  proceeding  a  to  be  iii  the  inpreme  court;   title  part  of 
apecial  term. 

The  petition  for  registration  must  be  made  to  the  supreme  court- ; 
or  to  a  justice  thereof,  sitting  at  a  spGsc^inl  term  in  any  of  the 
coiintiea  within  the  judicial  department  whore  the  property  is 
situated,  and  for  that  purpose  said  rourt  shall  be  always  open ;  and 
its  orders,  judgments  and  decrees  in  cases  coming  under  this  article 
may  be  made  and  entered  as  well  in  vacation  as  in  term  time.  The 
proceedings  upon  snch  petitions  shiil]  ha%'e  the  effect  of  proceedings 
in  rem  against  the  land,  and  the  final  orders  shall  have  the  effect 
of  final  judgments  in  an  action  and  shall  operate  directly  on  the 
land  and  vest  and  establish  title  thereto.  An  issue  raised  in  such 
a  case  dhiall  be  tried  at  a  special  term  of  said  court,  in  the  county 
in  which  the  petition  is  filed,  by  the  court,  except  that  an  issue  of 
fact  may  be  tried  by  a  jur%%  in  the  manner  preeeribed  by  the  con- 
st! tntiou  and  code  of  civil  procethire.  Wlten  in  any  county  the 
amount  of  biisiness  under  tihis-article  makes  it  necessary  or  proper 
that  such  business  should  bo  attended  to  bv  one  or  more  justices 
of  said*  court  assi|rned  for  that  pnrpoj^c,  tihe  appellate  division 
of  the  judicial  department  iu  which  such  county  is  situated  shall 
desi^ate  aa  many  justices  as  may  be  deemed  necessary,' to  con- 
stitute the  **title  part''  of  the  special  term  in  that  court;  and  said 
appellate  division  shall  provide  by  rules  of  practice  for  tihe  con- 
duct, in  said  title  part,  of  the  business  coming  under  this  article 
in  such  county.  Said  appellate  division  may  assign  one  or  more 
aclditional  justices  to  said  "title  part"  of  tibe  special  term,  or 
withdraw  one  or  more  justices  therefrom,  as  the  business  coming 
under  this  article  may  require  and  the  availability  of  the  supreme 
court  justices  make  proper.  One  of  the  justices  so  assigned  to 
tlie  "title  part"  of  the  special  term  in  nnv  county  rfiall  be  desig- 
nated by  said  appellate  division  to  have  general  super\'ision  and 
control  of  the  business  coming  under  thi.^  articl?  in  that  county; 
and  m  far  as  is  reasonably  possible,  s\j6h  designation  shall  remain 
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iini!iouig€?il,  and  such  justice  »ball  be  retamed  eontinuously  in  aacli 
tena  unt[  part  during  his  terra  oi  aflice  unless  in  the  opinion  of 
tihe  appellate  di\*ision  a  change  is  required  for  the  better  enforce- 
ment or  working  of  this  law.  One  and  the  same  justice  maj  be 
iiasigned  so  us  to  have  such  general  supervision  and  control  in  two 
or  more  c<junties  of  the  judicial  district  for  wihich  he  is  elected, 
Other  duties  may  be  aligned  by  such  appellate  division  to  such 
justice,  provided  that  they  do  not  interfere  with  his  i^ork  in  gviper- 
vising  and  controlling  the  huaineas  coming  under  this  article*  The 
justice  assigned,  as  herein  provided,  to  have  general  snper%^ision 
and  contiol  of  the  business  coming  under  the  article  in  any  county^ 
shall  also  have  general  supervision  and  control  of  all  the  offici«l 
examiners  within  sudli  county  and  it  shall  be  his  duty  to  obaerve 
and  supervise  their  work  as  such  official  examiners,  to  advise  them 
when  necessary  and  to  make  any  suggestions  or  recommendations 
to  the  appellatB  division  with  respt?ct  to  discnpline^  suspension  or 
removal  of  any  of  tibeni  as  to  him  may  seem  nec*essary  or  proper  in 
the  interests  of  the  successful  operation  of  tftiis  law.  (Amended  by 
L,  1916,  ch.  547;  L-  1918,  ch.  673,  in  effect  May  8,  1918.) 

DeHvatiott:     L.  190M,  ch.  444,  %  3. 

§  37fl.  County  clerks  and  registers  to  be  registrars  of  title. 

(.\j>unty  clerks  in  the  sqveral  counties  of  the  state,  except  the 
t^ounties  that  may  have  registerB,  and  in  the  latter  counties  tJhe 
registers  of  said  counties  ahall  l>e  "registrars''  of  titles  in  theiT 
respective  counties.  All  laws  relative  to  registers,  county  clerks 
and  their  deputies  f^ihall  extend  to  regi'^trars  and  their  deputies, 
3o  far  as  the  same  may  he  applicablcj  except  as  in  this  article 
iitherwise  provided.     Registrars  of  titles  shall  be  county  officers^ 

within  the  meaning  of  ftbo  laws  of  this  state. 

DeriYation:     L.  190S,  ch.  444.  %  4.  . 

§  373.  Registrar's  bond. 

Every  registrar,  before  entcriTig  upon  his  duties  as  registrarj 
i^hall  give  a  bond  with  sufficient  Be{:urity,  to  l>e  approved  by  a  jus- 
tice of  the  supreme  court,  payai^le  to  the  people  of  t^he  state  of  New 
York,  in  a  peuiil  sum  the  same  a^  that  for  his  bond  as  i-e^ster  or 
county  clerk,  conditioned  for  the  faithful  di^'harge  of  ihis  duties^ 
and  to  deliver  up  all  papers,  books,  records  and  other  property  b^ 
longing  to  the  county  or  appertaining  to  hia  office  as  re^strar  of 
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titles^  whole,  safe  and  undefacedj  when  lawfully  required  m  to  do^ 

wliich  bond  shall  be  filed  in  the  oflSce  of  the  secretary  of  state. 
Derivation:     L<  1908,  cK  444,  §  5. 

§  S74.  Deputy  Tepntrat^'  powers  and  duties^ 

Li  any  eooDty  where  liLe  hnainesa  under  this  article  so  warrante, 
til©  registrar  may  appoint  a  chief  deputy  and  as  many  other 
de;}uties  aa  are  needed.  But  no  one  unless  he  is  also  a  deputy 
Tegi^ter  or  an  asaistant  deputy  register  appointed  under  statutoiy 
authontyj  or  a  deputy  county  clerk,  ghall  be  appointed  ag  such 
Tcpnty  registrar  unless  he  has  qualified  as  an  official  examiner  of 
title  as  described  and  n^^uired  by  section  three  hundred  and  sey* 
enty^seven  of  this  chapter. 

Deputies  may  perform  any  and  all  duties  if  the  registrar  in 
the  name  of  the  registrar,  and  the  acts  of  such  deputies  shall  be 
held  to  be  acta  of  the  registrar,  and  in  case  of  the  death  of  the 
registrar,  er  his  removal  from  office,  tthe  chief  deputy  shall  there- 
upon become  the  acting  nostra r  until  such  vacancy  shall  be  filled 
according  U>  law,  and  lie  i^hall  file  a  like  bond  and  be  vested  with 
the  same  powers  and  subject  to  the  same  responsibilitiee  and  en- 
titled to  the  same  compouj^afinn  as  in  tho  case  of  tih^e  registrar. 
(Amended  by  L,  1900,  ch,  305;  L.  1916,  ch,  547;  L.  1918,  cL 
672,  in  ofTcet  May  8,  191S/) 
BeriTatian:     L.  IJOS,  ch.  444,  §  a  "      * 


§  37ft.  Compenaatitm  of  repstrars  and   deputy  tefi[iiitrara,  offiei&l 

of  title,  and  regiattation  clerks. 

Where  county  tderks  and  registers  are  salaried  officialsi  the  loeal 
authorities  (wunty  nfficirils  who  provide  for  county  expenses,  in 
tho  city  of  Kew  York,  the  board  of  al  dorm  en  upon  the  recom- 
mendation of  the  hoard  of  estimate  and  apportionment)  shall  fiit 
tli'cir  additional  compenf?iitjon  as  req^strars,  ako  the  componaation 
ef  deputy  registrars,  official  examiners  of  title^  the  clerks,  et  cetera^ 
needed  to  curry  on  tihe  work  under  thig  article.  Where  n  county 
clerk  or  a  register  is  compensated  directly  by  the  fees  paid  to  him- 
eclf^  his  deputies  and  assistants,  the  fees  paid  to  bim  as  regiatnir 
ahall  take  the  usual  course  and  b©  used  to  compensate  deputies^ 
official  examiners  of  title,  clerlcf?,  et  cetera,  at  such  rates  as  the 
registrar  may  fix,  tho  remainder  tn  belong  to  him.  (Amended  bj 
L,  1918,  ch.  572,  in  effect  May  8,  1D18.) 
DeTivatiDn:     L.  1908,  eK  444,  §  7, 
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S  376.  Pisposition  of  feet  rec^v^fd  hy  registrar. 

All  fees  received  by  tiie  regis triu*,  for  the  performance  af  the 

duties  devoIviDg  upon  him  and  upon  the  official  examiner  af  titles 

pursuant  to  thia  article,  shall  be  disposed  of  in  the  same  manner 

ad  are  fees  paid  to  county  clerks  and  registers.     It  shall  be  the 

dnty  o£  the  local  authorities  who  provide  for  county  expensee  to 

pit)vide  such  accommodations,  help,  safes,  books,  papera  and  for 

8uch  other  expenses  as  maj  properly  be  required  by  the  registrar 

in  the  conduct  of  hia  office-     (Amended  by  L.  1918,  ch,  572,  in 

effect  May  8,  1918,) 
DeiivAtion:    L.  190S,  ch.  444,  g  8. 


§  377.  Offidfil  ezamiiiers  of  title. 

The  re^strar  in  any  county  is  authorized  to  appoint  ons  or 
more  official  examiners  of  title  who  shall  bo  qualified  in  accord- 
ance with  the  provisions  of  law  and  suoh  nile^  as  may  be  adopted 
by  the  court  of  appeals.  The  coOrt  of  appeals  shall  prescribe  such 
rules  as  it  deems  expe^iient  with  respect  to^  ascertaining  the  fitness 
and  qualifications  of  individuals  for  appointment  aa  official  ex- 
aminers of  title.  Such  rules  may  provide  that  the  length  of  time 
during  which  candidates  !bavo  praeticcd  law  and  the  experienea 
they  have  liad  in  the  exanurmtioTi  nf  titles  to  real  property  shall 
be  taken  into  conHideratirm  in  detormining  their  qualificationa. 
Every  official  examiner  of  title  must  be  an  attorney  and  counselor- 
at-law  of  this  state,  Suhject  to  rules  hereafter  adopted  by  the  court 
of  appeals^  attorneys  and  cn\insf'lnr>-at-law  ibiertofore  doly  licenae^l 
ad  official  examiners  of  title  aball  be  el^igible  for  appointment  as 
official  examinern  of  titla 

In  case  the  rerristrar  shall  fail  to  appoint  an  official  examiner 
of  title  in  any  county,  the  justice  of  the  supreme  court  to  which 
petition  is  made  to  register  any  land  in  -^ucii  county,  may  appoint 
a  competent  atorney  to  act  as  such  official  examiner  of  title  upon 
that  petition.  Any  official  examiner  of  title  shall  have  power  to 
hold  investigations  necessary  to  dt^teniiine  questions  of  fact  aris- 
ing in  the  course  of  ibis  examination  of  any  title,  may  summon 
witnesses  and  examine  them  under  oath  with  regard  thereto,  and 
may  at  any  time  apply  to  the  supreme  coiirt  for  directions^  and 
receive  its  assi.stauce,  in  rcp^ard  to  any  investigntinn  conducted  by 
Tiira,  The  appellate  division  of  the  supreme  court  may  admonish, 
discipline,  suspend  or  remove  any  official  examiner,  because  of 
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Buj  diahoDe^ty,  incoiupeteiicyj  neglect  of  duty  or  amy  otlier  im- 
proper conduct  or  omiasioiij  either  on  its  own  motion,  or  on  the 
suggestion  or  recommendation  of  tbe  justice  of  the  supreme  court 
having  general  supervision  and  control  of  the  business  coming 
uudGr  this  law  in  the  county  in  which  such  ofBcial  examiner  I^ 
appointed  J  and  it  aiiall  be  the  duty  of  said  appellate  division  to 
cri-operute  with  snch  justice  in  endeavoring  to  retain  the  highest 
possible  standard  of  ability,  efficiency  and  honest  service?  for  all 
official  examinerB  acting  under  and  pursuant  to  this  law. 

N^o  person  who  is  the  attorney  or  counsel  or  otherwise  inter- 
ested in  a  proceeding  to  register  titles  to  real  property,  shall  act 
as  official  examiner  of  title  in  such  proceeding.     { Amended  by  lb 

1916j  ch.  547;  K  1018,  ch.  572,  in  effect  May  8,  1918,) 
Dirivation:     L.  1908,  ch.  44t.  g  ^. 

§  378.  WliAt  owners  may  apply;  what  titlei  may  be  registered. 

Petition  for  registration  of  titles  may  be  made  by  the  followiiag 
persons:  Fir^t.  The  person  or  persons  who  claim,  singly  or  col- 
lect! vely^  to  own  in  fee  simple  the  legal  estate  in  land,  or  in  some 
right  in  or  over  land,  and  who  tbold  and  poaseas  such  land  or  such 
rigiht 

Second.  The  person  or  persons  who  claim,  singly  or  collectively, 
to  own  a  contract  for  the  purchase  in  fee  simple  of  the  legal  estate 
in  land,  or  in  some  right  in  or  over  land,  from  the  owner 
thereof.  Snch  contract  must  be  with  the  owner  of  the  Jee  and 
iicknowledged  as  a  deed  to  be  recorded,  and  must  be  filed  writh  the 
petition.  Registration  in  tihe  name  of  the  holder  of  the  contract 
shall  not  be  made,  except  on  the  prodnetion  of  a  proper  transfer 
of  title  under  and  pursuant  to  the  contract  from  a  transferer  in 
possesion,  or  the  consent  in  writing,  duly  aclcnowledgetl,  of  tihe 
proposed  vendor  in  possession  and  named  in  the  contract  and 
his  wife,  if  he  be  married.  Such  transfer  or  consent  may  be  made 
after  the  commencement  of  the  registration  proceeding. 

Third.,  The  person  or  persons  who  claim,  singly  or  collectively, 
to  bave  the  power  of  appointing  or  disposing  in  fee  simple  of  the 
legal  estate  in  land,  or  in  some  right  in  or  over  land. 

No  title  to  a  mortage,  lien,  tnist,  obai^  or  ai^tatj0  less  than 
a  fee  simple  shall  be  registered,  unless  the  title  to  the  legal  estate 
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eliaae,  it  alia II  ref  er  t  -  the  owiierahip  of  the  proposed  vendor,  and 
ta  the  contra crt  of  piimhas    and  sale. 

It  shall  not  be  an  objection  to  bringing  real  property  tinder  tiis 
article  that  the  estate  or  interek  of  the  petit ionei-  is  subject  i^ 
«iiy  outstanding  leaser  estate,  mortgage,  trust,  charge,  or  other 
lien  or  right.  But  any  such  lesser  e^tate^  mortgiige,  trust,  aharge, 
or  otter  lien  or  right  shall  be  duly  noted  on  the  certificate  of  title 
when  issued,  (Amended  by  K  1916,  ok  547 ;  L.  1918,  eh-  572^  in 
effect  May  8,  1^18.) 
Derive tion;     L.  1908,  ck  444.  §  10.  .         * 

§  $79.  Contents  of  pfitidon  for  T^atrition;  other  papers  to  be  filed. 

The  petition  for  registration  shall  be  verified  in  the  manner 
preeeribed  in  the  code  of  civil  procedure  for  a  complaint  and  shall 
©et  forth,  in  addition  to  any  other  proper  allegations: 

(a)  Tli'^  name  and  place  of  residence  with  street  number,  if 
any,  and  post-office  address  of  each  of  tibe  petitioners,  and  when 
made  hj  one  acting  in  behalf  of  another,  tJie  najne,  place  of  resi- 
deoce  and  street  number,  if  any,  and  post-ofBce  address  and 
capacity  of  the  person  so  acting. 

(b)  \VTiether  or  not  each  of  the  petitioncTs  (except  in  ease  of  a 
corporation)  is  married,  and,  if  married,  the  name,  place  of  reei- 
dene©  and  stret^t  nninf>er,  if  any,  am]  post-cjffice  a<Jflrefls  of  the  huB- 
band  or  mfe,  and,  if  unmarrierl^  whether  [le  m'  nAie  has  been  mar- 
ried, and  if  he  or  she  has  been  previously  mai"rie<lj  when  and  how 
the  previous  marriage  relation  tenniMattfiJ,  and,  if  the  previous  mar^ 
riag©  was  terminated  by  annulment  or  divorce,  when,  where  and 
by  what  court  the  annulment  or  divorce  was  granted,  and  for  the 
miaeonduct,  if  any,  of  whicih  party  it  was  granted,  and  the  nature 
of  the  misconduct,  if  any,  for  vvbieh  it  was  ofnuited. 

(c)  That  each  of  the  petitianerjii  h  of  the  full  age  of  twenty- 
one  years  and  free  from  any  disability,  or,  if  be  is  a  minor  or 
under  disability,  his  age  or  the  nature  of  such  disabilityj  and  the 
authority  of  tlie  pt?rson  by  whom  bis  petition  is  made, 

(d)  The  names  and  places  of  residence  with  f^trect  number,  if 
any,  and  post>-ofBce  addresses  of  all  persons  having  or  claiming 
any  interest  in  or  lien  upon  the  property,  or  any  part,  thereofj  the 
title  to  which  is  songht  t^  l>e  reeristered,  and  whether  or  not  any 
of  them  are  infants  or  otherwise  incapacitated :  the  owners  in 
fee  simple  of  the  aurronndiJ**  contiguous  properties^  and  their 
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post-offico  addresses  ?o  far  ss  they  are  known  or  can  be  reason- 
ably  ascertained  by  inquiry  on  such  property;  the  people  of  the 
state  of  Now  York ;  all  persona  who  have  filed  any  cantion  or 
cautions  against  the  registration  of  such  property^  as  provided  by 
flection  three  hundred  and  ei^hty-threo  of  'his  chapter;  and  a 
deeigoation  of  aJI  other  possible  owners  and  claimants  of  the 
property  or  any  right  or  interest  in  or  lien  upon  the  property  of 
any  part  thereof  as  "all  other  persons,  if  Lny,  having  any  right 
or  interest  in  or  lien  upon  the  property  aff  cted  by  this  proceed- 
ing, or  any  part  thereof,"  The  petition  shall  state  ao  far  as  is 
knowtL  to  the  petitioner^  wha4;  ctaim^  if  any^  the  state  of  New 
York  makes  to  the  property  in  question  or  what  interest,  if  any^ 
it  has  therein  otiher  '\rjx  the  general  governmental  interest  or  such 
as  exists  as  to  all  land  in  private  ownership. 

(©)  An  adequate  description  of  the  land  and  whether  vacant  or 
improved,  and  if  improved^  the  nature  of  the  improvement,  and 
if  occupied  J  the  names  of  the  occupants  and  the  nature  of  their 
occupancy  except  as  to  tendencies  under  leases  for  periods  not 
exceeding  on©  year> 

(f)  A  statement  of  the  estate,  interest  or  right  claimed  by 
the  petitioner  in  the  property  the  title  to  which  is  sought  to  be 
registered ;  the  value  of  the  property  on  the  basis  of  the  last  asaees- 
ment  for  local  taxation,  and  any  mortgage  or  other  encumbrance^ 
lienj  restriction,  easement,  claim  or  interest  to  which  ihe  title 
ifl  subject  so  far  as  known  to  the  petitioner. 

(g)  A  prayer  that  the  title  he  duly  registered^  as  belonging 
,  to  and  vested  in  the  petitioner^  or  as  the  facta  may  require  at  the 

time  of  sudh  registration. 

The  court  may  require  the  petition  to  be  amended  and  reveri- 

fied  as  the  circumstancas  of  the  case  may  demand  or  make  proper, 

(Amended  by  L.  1910,  ch,  637;  L.  1916,  ch,  547;  L.  1918,  ch. 

572,  in  eflFect  May  8,  1918,) 
Derivation:     L,  190S,  ch,  444,  %  11, 

§  3S0,  Official  examlner^s  report  of  title;  other  evidenc«a  of  title. 

Immediately  upon  tho  filing  of  the  petition  the  court  shall 
enter  an  order  referring  the  matter  to  one  of  the  ofiicial  exam- 
iners of  title  appointed  in  the  county  as  provided  ia  aecticm 
tiree  hundred  and  seventy-seven  of  this  chapter  and  directing  the 
registrar  to  give  notice  of  the  hearing  upon  the  petition  as  pn> 

Digitized  byVjOOQlC 


880       REGISTERING  TITLE  TO  PROPERTY.  403 

vided  in  section  [three  hundred  and  eightj-five  of  this  chapter j  tQ 
the  parties  named  in  the  petition.  The  order  sball  also  diret^t  the 
registrar  to  give  stich  notice  to  suah  additional  persona  as  the  pre- 
liminary report  of  the  official  examiner  of  title  shows  should  be 
made  parties  to  the  proceed in^,  unless  the  petitioner  shall  file  with 
the  registrar  a  waiver  of  the  requirement  that  any  such  additional 
persons  be  made  parties  to  the  proceeding  and  a  request  that  sudi 
notice  be  given  forthwith  to  the  parties  named  in  the  pc'ition- 
In  case  such  waiver  and  request  is  file^  the  registrar  shall  give 
such  notice  only  to  the  persons  named  m  the  petition  as  parties 
to  the  proceeding.  In  any  event,  howeverj  the  determination  of 
the  question  as  to  sufficiency  of  parties  and  as  to  due  service  of 
notice  shall  be  for  the  court  as  herein  provided-  Aa  soon  as  pos- 
sible after  the  petition  is  referred  to  him  the  official  examiner  of 
title  shall  file  a  preliminary  report  with  tte  registrar  as  to  the  suffi- 
'  ciency  of  the  parties  named  in  the  petition  and  as  to  what  addi- 
tional persona,  if  any,  .should 'be  made  parties  to  the  proceeding. 
The  official  examiner  of  title  shall  forthwith  proceed  to  examine 
the  title  and  investigate  the  facts  stated  in  the  petition  or  o tier- 
wise  brought  to  his  notice^  and  ahall  make  a  report  in  writing  to 
the  court  of  the  substance  of  the  proof  and  hi&  oonclusiona 
therefrom, 

The  courts  in  its  discretion  upon  the  request  of  the  petitioner, 
may  omit  referring  the  matter  to  an  official  examiner  of  title 
and  in  lieu  thereof  may  accept  a  report  on  title  made  and  certified 
to  by  a  title  insurance,  abstract  or  searching  company,  organized 
and  doing  business  under  the  laws  of  this  state;  the  procedure  in 
ether  respects  shall  be  the  same  as  herein  provided  and  the  said 
report  shall  be  the  same  in  form  and  contents  as  required  herein 
for  the  report  of  an  official  examiner  of  title  and  shall  be  guaran- 
teed by  such  company  for  an  amount  not  less  than  the  amount  of 
the  last  assessment  of  the  property  for  local  taxation;  which 
guarantee  shall  inure  to  the  benefit  of  the  county  in  which  the 
property  is  situated  and  shall  be  recoverable  upon  by  tie  oounty 
treasurer  (in  New  York  city  by  the  city  chamberlain). 

Said  official  examiner's  report  ^hall  set.  forth  the  exact  state  and 
condition  of  the  title  sought  to  he  rcgi  store J^  and  the  namesj 
places  of  residence  with  street  numhor,  if  any,  and  post-office 
addresses  as  far  as  known  or  reasonably  ascertainable^  and  the 
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rights  or  mterestB,  or  elaimed  rights  or  iaterests^  of  the  petitioner 
and  <i{  all  other  pereons  liaving  or  claiming  einj  rights  or  interests 
in  or  lions  upon  said  property  or  Buy  part  thereof ;  it  shall  contain 
a  BtatemeBt  as  to  whether  all  proper  parties  in  interest  have  in 
fact  heen  sei'veil  witih  the  notice  aa  provided  in  aectioii  three 
hundred  and  eighty-five  of  this  chapter  and  if  so  in  what  manner, 
and  the  recommendation  of  the  official  examiner  of  title  as  to 
whetJier  further  notice  ahonld  he  required  as  to  persona  residing 
within  or  beyond  the  state  from  whom  registered  return  receipts 
for  bho  notice  of  hearing  have  not  heen  rf*ceived;  It  shall  contain 
a  proper  reference  to  the  ^un-ej,  map  or  plan  provided  for  in  sec- 
tion three  hundred  and  eighty-one  of  this  chapter  and  a  statement 
of  all  encroachmentSj  if  any,  on  any  ^*ur rounding  contiguous  propi^ 
crty  and  the  namc3,  placets  of  residt^neo  with  street  number,  if  any, 
and  post-office  addresses  of  the  owners  in  fee  pimple  of  such  sur- 
rounding contiguous  pniperties,  as  far  as  they  are  known  or  can 
be  reasonably  ascertained  by  iuqiiirv  on  said  properties;  and,  as  to 
actual  nr  possible  owners  or  claimants  of  the  property  sought  to 
be  registercdj  not  known  or  not  found,  it  dhjill  state  fully  what 
search  and  efforts  have  bet^n   made  to  find  tbem.      All  possible 
owners  or  claimants  i>f  the  property  sought  to  be  registered,  or  of 
any  right  or  interest  therein  or  lien  thereon,  or  in  or  on   any 
part  thereof  J  who  cannot  bo  otherwise  described,  shall  he  deeig- 
natecl  in  the  report,  and  in  tbe  notice  of  (hearing  on  tiie  petition, 
by  the  expression  ''all  other  persons,  if  any;  having  any  right  or 
interest  in,  or  lien  upon  the  property  alTected  by  this  proceeding. 
or  any  part  thereof,''   By  the  statements  of  facts  contained  in  sftid 
report  of  tiMc,  or  by  separate  accompanying  affidavits,  or  by  any 
other  additional  eridence,  if  neceasary,  or  by  any  or  ay  of  these^ 
sufficient  facts  must  Im  shown  to  satisfy  the  court  that  all  owner^i 
and  claimants  of  the  property  sought  to  be  registered,  or  of  any 
right  or  intere?it  In  or  lien  upon  tbe  same  or  any  part  thereof, 
who  could  l>e  fonud  by  diligout  inquiry  are  duly  and  specifically 
named  and  mado  parties  to  tbe  proceetHng.     The  question  of  tht 
sufficiency  of  the  proof  that  all  such  omiers  and  claimants  \^n 
could  he  found  by  diligent  inquiry  are  duly  and  specifically  named 
and  mado  parties  to  the  pmcoeding  and  tbat  they  have  been  duly 
served  with  notice  of  heariuj^,  shall  be  for  the  court;  its  decision 
that  such  proof  is  sufficient  shall  be  ahown  by  its  i^aldng  an  order 
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approTing  the  examiner's  report  of  title  or  the  final  order  -for  the 
registration  of  the  title,  and  Mich  decision  or  order  shall  not  be 
drav^m  in  question  after  thirty  days  from  tlie  time  when  tlie  iinal 
order  in  the  procpeding  is  entered.  The  abstract  of  title  and  the 
searches  made  or  used  by  the  official  examiner  in  the  prot^ees  of  his 
work  of  examining  the  title  and  all  the  other  proper  evidence**  of 
tha  due  exaininalion  of  the  title j  shall  be  filed,  immediately  upon 
the  entry  of  the  final  order,  in  the  office  of  the  registrar  of  the 
f'Ounty  unless  otherwise  directed  liy  the  court  and  the  same  ^hall 
te  open  to  the  inspection  of  any  interested  person  £iiid  shall  be 
subject  at  all  times  to  the  direction  of  the  court  The  examiner"^!* 
report  of  title  shslJ  contain  a  short  form  of  description  of  the 
property,  the  title  to  which  h  sought  to  be  regi stored ,  which  form 
ia  to  be  used  in  the  notice  provided  for  by  section  three  hundred 
and  eighty-six  of  this  chapter*  Said  examintrr's  report  shall  con- 
taiuj  or  be  accompanied  by,  any  other  or  fxirther  information  that 
the  court  may  prescribe,  and  i^liall  he  in  such  form  as  the  court 
may  order  or  as  the  court  of  appeals  may  prescribe  in  its  rulea. 
The  examiner  of  title  may  rcK*eivc  in  evidence  and  may  base  his 
report  upon  any  official  search  or  abstract  or  any  searoli  or 
ahetract  issued  in  regular  course  of  business  by  any  corporation 
Avdy  organized  under  and  by  virtue  of  the  laws  of 
this  state  and  by  said  laws  duly  authorized  to  make 
and  to  certify  to  searches  and  abstracts  of  title  or  t^  guarantee  or 
insure  titles  to  real  property  in  this  state.  It  shall  be  the  duty  of 
any  public  official  forthwith  to^ certify  the  returns  of  any  search 
upon  the  requisition  of  any  uificlal  examiner  of  title.  Where  tlie 
title  to  the  premises  nought  to  be  registered  is  in  whole  or  in  part 
the  same  as  tbat  of  another  parcel  of  land  title  to  which  has  been 
registered  J  reference  to  the  earlier  abstract  on  file  in  the  county  in 
whioh  the  petition  is  filed  may  be  made  by  the  official  examiner 
in  place  of  duplicating  the  matters  therein  contained.  Reference 
to  official  searches  duly  filed  in  the  county  in  which  the  petition 
IS  filed  may  be  made  by  the  official  examiner  in  place  of  dupli- 
cating the  matters  therein  contained.  The  papers  so  referred  to 
shall  have  tifie  same  cfFent  as  evidence  and  proof  in  the  proceeding 
as  said  official  examiner's  report  of  title,  or  said  smrchers,  as  the 
case  may  be,  Where  the  petition  seeks  registfStion  of  a  title  mih- 
iect  to  restrictive  covenants  or  agreements,  it  shall  not  bo  nece?- 
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sary  to  name  or  serve  those  persons  "who  have  or  claim  rights  ta 

enforce  such  covenajnts  and  agi-eements,  but  unless  such  person* 

are  uamed  and  serveii  the  final  order  of  re^airation  must  direct 

that  title  be  registered  subject  to  such  covenants  and  agreementa. 

(Amended  bj  L,  1910,  ch.  027;  L.  1916,  ch,  547;  L.  1918,  du 

572,  in  effect  May  8,  1920.) 
DeriratLon:     L.  1908,  ch.  444.  %  tZ.  i 

S  3S1.  Survey,  Tnap^  or  pLm  to  b«  £led. 

There  ahall  be  filed  vvnth  the  petition  or  with  the  official  ex- 
aminer of  title  and  by  him  incorporated  in  his  report  of  title  a 
survey,  map  or  plan  pf  the  land  the  title  to  whioh  is  sought  to  h& 
Tegiateredj  which  shall  Ik*  made  by  a  competent  surveyor  and  shall 
he  subject  to  the  approval  of  the  court,  and  which  shall  clearly 
ahow  the  exact  boundaries  of  the  land  and  its  connection  with 
adjacent  lands  and  any  adjoining  or  neighboring  streets  and  ave- 
nues, aod  the  distance  from  snch  adjoining  or  neighboring  streets  or 
avenues,  and  all  encroachments,  if  any,  and  all  other  facts  which 
are  usually  shown  by  accurate  surveys.  If  ony  adjacent  land  is 
already  registeredj  the  survey  must  properly  connect  >nd  har- 
monize with  the  stii-ve}'  of  such  previously  registered  land.  There 
shall  be  attached  to  said  survey,  map,  or  plan,  and  filed  with 
it,  an  affidavit  of  the  surveyor  by  whom  it  was  made,  that 
it  was  made  by  him  personally  or  uiider  his  immediate  supervision 
and  direction;  that  it  is  a  survey^  map  or  plan  of  the  property 
described  in  tJie  petition  or  the  o^icial  examiners  report  of  title> 
and  that  according  to  the  best  of  his  knowledge  and  belief  said 
property  is  included  in  the  boundaries  shoun  on  such  surv^,  map 
or  plan,  without  any  encroachments  or  improper  erections^  except 
as  follows  (stating  and  describing  any  encroachments  or  improper 
location  of  buildings,  fences  or  other  structures).     (Amended  by 

L.  1916,  ch.  547;  L.  1918,  ch.  572,  in  effect  May  8,  1918.) 
Derivation:    L.  IdOS,  ch.  444,  §  13. 

§  888.  Notice  of  petition  and  of  pendency  of  proceeding. 

At  the  time  when  the  petition  for  registration  of  any  property 
is  filed,  the  petitioner  shall  also  cause  to  be  filed  a  notice  thereof 
in  the  office  of  the  county  clerk  and  registrar  of  each  county 
where  the  property  is  situated,  which  notice  shall  be  made  and 
filed  in  the  manner  prescribed  for  a  notice  of  pendency  of  action 
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faj  section  sixteen  hundred  and  seventj  of  the  code  of  civil  pn>- 
eedur©^  and  shall  be  indexed  against  the  naiiiea  of  the  petitioner 
fnd  all  known  adverse  parties  or  clainiants  except  the  owners 
of  ahutting  praperties^,  and  shall  constitute  notice  of  the  pendency 
of  the  petition  and  of  the  pjnoceeding,  and  shall  ho  governed  in  all 
respects  by  the  samo  rules  as  a  notice  of  the  pendencj  of  an  action 
Tinder  sections  sixteen  hundred  and  seventy  tn  sixteen  hundred  and 
seventy-four  inclusive  of  the  code  ef  civil  procedure,  exj^ept 
thatj  if  the  petition  he  dismisaed^  or  tthe  proceeding  discontinued, 
or  in  any  way  terminated  other  tlian  hv  registration  of  the  title^ 
no  order  for  the  eancellation  of  such  notice  shall  he  made  by  the 
court  until  it  is  duly  and  fully  proved  to  the  court  that  tlie 
provisions  of  section  four  hundred  and  ten  of  this  chapter  have 
^been  fully  complied  with  and  performed.  The  notice  of  pendency 
of  proceeding  filed  with  the  registrar,  as  provide<l  in  thia  section, 
shall  also  be  noted  on  the  "tickler  certificate  bnok^'  as  a  petition 
and  said  notice  shall  be  treated  as,  and  take  the  place  of,  the  peti- 
tion in  all  cases  in  which  this  act  reqnires  tho  registrar  to  deal 
with  the  petition  and  shall  bo  given  a  petition  number,  beginning 
with  number  one  for  the  first  petition  filed  and  so  on  in  numerical 
order^  and  also  a  serial  number.  In  any  place^  however^  where 
there  is  a  block  or  lot  system  of  indexing  in  use  the  said  notices 
shall  be  indexed  according  to  such  system.  The  notice  shall  bo 
substantially  in  the  form  provided  by  section  three  hundred  and 
eighty-six  of  this  chapter,     (Amended  by  L,  1910,  dk  627;  lu 

1916,  ch.  547;  L  1018,  eh.  572,  in  effect  May  8,  1918.) 
Derivatioo:     L.  190«.  ch.  444,  §  14. 

§  383.  Filing  of  caution. 

Any  person  claiming  to  have  any  right  or  interest  in  or  Hen 
upon  any  real  property  or  any  part  thereof  the  title  to  which  ha* 
not  been  registeretl,  mBy  file  with  the  registrar  a  written  noticej 
to  be  styled  a  *^cantion/*  that  he  requires  written  notice  to  he  given 
to  him  of  the  filing  of  any  petition  for  the  registration  of  tho  title 
to  said  real  property.  In  snch  notice  he  shall  show  how  he  claims 
title,  right,  interest  or  lieuj  and  shall  crive  his  o\^m  place  of  residence 
with  street  number,  if  any,  and  his  post-oflice  address,  and  that  of 
e  person  (who  may  be  himself  or  not),  upon  whom  the  notice  may 
be  flenred.    In  case  any  petition  to  register  said  title  is  filed,  sei^ 
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vice  af  such  notice  shall  be  made  within  ten  dajs  after  the  petition 

U  filed,  hj  mailing  said  notic©  securely  inclosed  in  a  post-paid 

wrapper  and  directed  to  the  person  indicated  at  the  place  najued. 

A  like  cautionary  notice  may  bo  required  by  the  ownea*  o£  any  land, 

ii3  to  the  registration  of  the  title  of  any  or  all  of  tiie  land  abiitiing 

upon  his  land,  with  the  like  proceedings  in  all  rc'spects*     There 

shall  be  kept  by  the  registrar  a.  locality  index  of  the  cautionary 

nntice^,  in  which  the  same  shall  be  indexed  under  the  name  of  the 

i^treet  or  road  upon  which  the  property  referred  to  in  the  notice 

abuts,  or  if  it  abuts  upon  none,  under  the  name  of  the  street  or  road 

uf'hich  is  nearest  to  it.     In  any  plaee^  however,  where  there  is  a 

land  map  dividing  the  property  into  numbered  blocks,  the  index" 

shall  he  made  by  block  numbers ;  and  if  any  system  of  indexing  by 

lot  numbers  is  used,  the  index  lot  numbers  shall  be  shown.     Such 

caution  shall  not  be  notice,  except  in   a  proceeding  under   this 

article.     (Amended  by  L.  1910,  cb,  627 j  L,  1916,  ch.  547;  U 

1918,  ch.  572,  in  effect  May  8,  1918.) 
Derivatian:    L.  1908,  eh.  444,  g  15. 

*^' 

%  394.  Agent  of  nonreaident  petitiDnei:, 

If  the  petitioner  is  not  a  resident  of  the  state,  he  shall  file  with 

his  petition  a  paper  appointing  an  agent  residing  in  the  9tat^ 

giving  his  name  in  full,  place  of  residence  with  street  number, 

if  any,  and  post-office  address,  and  shall  therein  agree  that  the 

aenne©  of  any  legal  process,  in  proceed iugs  under  or  growing  out 

of  the  petition,  ahall  be  of  the  same  legal  effect,  if  made  on  the 

said  agent,  as  if  mad©  on  ihe  petitioner  within  the  states     If  the 

agent  diea^  or  becomes  incapacitated,  or  removes  from  the  state, 

the  petitioner   shall  forthwith  mako  anotlier  appointment;   and 

if  he  fails  to  do  so  within  a  reasonable  time^  the  court  may  dismiss 

the  petition.     (Amended  by  L,  1916^  ck  5i7;  L.  1918,  ck  572, 

in  effect  May  8,  1918.) 
Deiivfttion:     L.  190S,  ch,  444,  §  ift. 

§  385.  Proceedings  upon  the  petition;  notice  of  beaiing. 

Immediately  upon  the  tiling  of  the  petition  and  of  the  notice 
thereof  as  provided  in  section  tihree  hundred  and  eighty-two  of  the 
chapter,  and  upon  rec^eiving  the  preliminary  report  of  the  official 
examiner  of  title  as  to  the  suffieiency  of  parties  or  the  waiver 
thereof  by  the  petitioner  as  provided  in  section  three  hundred  and 
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<^ighty  of  thi^  chapteTj  the  re^stmr  shall  cfluse  a  notice,  fixing  the 
time  and' place  at  whit-h  the  petition  will  be  heard,  to  he  puhliahed 
in  a  newspaper  published  in  tlie  co]nit.y  in  which  the  land  ia 
situated.  The  ret  urn  day  of  said  notice  shall  he  not  lees  than 
twenty  dajs  nor  more  than  sixty  days  after  the  date  of  publica- 
tion. The  registrar  shall  alaoj  within  seven  days  of  the  publica- 
tion of  said  notice  in  a  newspaper,  cause  a  copy  of  said  notice 
to  be  sent  by  registc?red  letter,  demanding  a  return,  to  every 
party  to  the  proceeding  whose  address  is  known.  The  court  may 
also  cause  other  or  further  notice  of  the  petition  to  he  given.  Tha 
court  shall  J  so  far  as  it  considers  it  possible,  require  proof  of 
actual  notice  to  all  adjoining  owners  and  to  all  owners  wlio  appear 
to  have  any  interest  in,  or  claim  to,  the  hind  inehided  in  the 
petition,  '  Notice  to  such  persons  by  mail  shall  be  by  registered 
letter,  demanding  a  return-  The  registrar  shall  also  cause  the 
notice  of  such  proceeding  and  hearing  to  be  posted,  at  least  four- 
teen days  before  the  return  day^  in  a  conspicuous  place  on  each 
parcel  of  land  affected  by  the  procec-Hng.  The  certificate  of  the 
registrar  that  he  has  served  the  notice  as  directed  by  tha  court,  by 
publishing  and  mailing,  and  that  llie  notice'  has  been  duly  posted 
upon  the  land,  Aall  bo  filed  in  the  case,  with  affidavits  in  support 
of  sara^  on  or  before  tlie  return  day,  and  shall  be  proof  of  such 
service.  The  expense  of  the  publication,  the  mailing  and  the  post- 
ing on  the  land  of  the  notices  shall  he  paid  by  the  petitioner. 
Upon  the  return  day  the  hearing  may  be  adjourned  from  time  tx> 
time  by  the  court  on  its  own  motion,  or  on  the  motion  of  the 
official  examiner  of  titlOj  or  of  any  party.  Service  of  notice  upoa 
the  people  of  the  state  of  New  York  may  be  made  by  mailing  a 
copy  of  said  notice  securely  inclosed  in  a  post-paid  wrapper  anrl 
directed  to  the  attomey^neral  of  the  state  of  New  Yorlc*  Unless 
the  court  otherwise  directs  no  report  shall  be  made  upon  the 
petition  until  the  time  spc^cified  in  the  notice  of  the  hertring  on 
the  petition,  and,  if  any  adverse  claimant  or  objector  appears, 
the  report  shall  not  he  confinned  until  opportunity  is  given  to 
contest  the  rights  of  the  petitioner  in  such  manner  as  shall  be 
allowed  by  the  court.  The  court-  mav  irier  to  the  official  exam- 
iner  of  title  any  controverted  matter  or  question  for  hearing  and 
report  Defaiilt  shall  be  noted  on  the  failure  to  appear  of  any 
of  those  on  whom  the  notice  of  hearing  has  been  served  and  upon 
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petition  to  tie  court  a  filial  order  of  regiatration  may  be  imter^ 
at  once  on  the  failure  to  appear  and  object  of  all  persons  eo 
served*  The  examiner's  report  on  title  upon  being  presented  to 
the  court  shall  bo  prima  facie  and  presumptive  evidence  of  the 
facta  stated  therein ;  and  all  statements  in  the  report  shsll  be  taken 
and  construed  as  statements  of  fact,  uuless  thej  are  expressly 
declared  therein  to  he  conclusions  or  opinions.  In  no  case  shall 
the  court  he  bound  by  the  report  of  an  examiner  of  title  but  may 
require  other  or  further  proof.  If  any  party  to  the  proceeding 
eontroverts  any  statement  contained  in  the  examiner's  report, 
the  facts  controverting  such  statement  must  be  specifically  pleaded 
and  set  forth  and  must  he  estahliahed  aiRrmatively  by  the  party 
pleading  or  setting  forth  the  sama  The  trial  of  any  issue  raised 
shall  be  governed  by  and  shall  proceed  according  to  the  laws  of 
this  state  and  the  rules  of  court  in  so  far  as  the  same  are  not 
expressly  abrogated  or  modified  by  this  article^  (Amended  by 
L,  1910,  cK  627;  L.  1916,  cK  547  j  L  1918,  ch.  572,  in  effect 
May  8,  1918.) 
DeTiratiQn:    L.  ISOSp  ch,  444,  §  17.  * 

g  386.  Fonu  of  notice  to  p«rtie«. 

The  notice  to  be  served  upon  ^e  parties  to  the  proceeding  re- 
quired by  section  three  hundred  and  eighty-five  shall  be  issued  by 
the  order  of  court  and  euhscribed  by  the  registrar^  and  shall 
be  in  form  substantially  as  follows: 

KEGISTRATION  OF  LAND  TITLE. 
Suprene  Court: County, 

Xn  the  matter  of  the  petition  of  (here  insert  name,  place  of 
residence  with  street  number  if  any,  and  postroffice  address  of 
petitioner)  to  register  the  title  to  certain  lands  described  as  fol- 
lows (-here  insert  description  of  land). 

To  {heve  insert  the  names  of  all  other  parties  to  the  proceeding). 

To  all  whom  it  may  concern ;  t 

Pui^uant  to  the  order  of  the  Hon made  herein, 

take  notice,  that  at in  said  county  of 

on  the day  of .,.<.,  nineteen  hundred  and 

,  at o'clock  in  the  forenoon  the  petition  .qbove 

mentioned  will  he  heard  and  unless  you  appear  at  said  time  and 
place  and  dhow  cause  why  such  petition  shall  not  be  granted, 
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your  default  will  be  noted  and  a  decree  will  be  entered  aeeording 
to  tlie  prayer  of  tbe  petition  and  yon  will  be  forever  barred  from 
contesting  said  petition  or  any  decree  entered  thereon. 

Witness  Hon. , _,  Justice  of  said  coirrt, 

this ,  , . .  day  of  . ., ^  im  the  year  nine- 
teen hundred  and  -  - ,  Registrar  of  the  conntv 

of 

(Amended  by  L.  1910,  ck  627;  I*  1916,  ch,  547;  L,  1918,  cL 
672,  in  effect  May  8,  1918.) 
Deiiration;     L.  1903,  ch.  444,  §  18, 

y  '     ■ 

§  36 7«  Summonfl  and  notice  to  he  posted  on  the  land, 

(Amended  by  L.  1910,  cb.  627;  repealed  by  L.  1918,  ck  672^ 
in  effect  May  8,  1918-) 

f  SSS.  Gusrdimn  ad  Htent 

In  any  proceeding  to  register  title,  the  court  may  make  Mt 
order  appointing  a  disinterested  flttomey,  other  than  the  official 
examiner  by  wSiom  the  title  was  examined  and  reported  and 
certified  J  to  act  as  guardian  ad  litem  for  all  minor  persons  and 
for  all  persons  nnder  other  disability  appearing  by  the  petition 
or  by  the  examiner^s  report  of  title  to  have  interests  adverse  to 
those  of  the  petitioner-  The  petition  for  the. appointment  of  s/»id 
gnardian  may  be  made  by  the  petitioner  ex  parte  at  any  time  upon 
or  after  the  return  day  of  the  notica  Tie  giianlian  ad  litem  thua 
appointed  npon  the  application  of  tihe  pet  it  inner  shall  be  the  attor- 
ney-general of  the  state  of  New  York,  imlc^s  it  appears  to  the  court 
that  the  state  of  New  York  has  or  claims  some  interest  adverse 
to  that  of  the  person  or  persons  for  whom  tbe  attorney-general 
would  thns  be  a]>pDintcd  guardian  ad  litem.  The  question  a&  to 
the  existence  of  such  adverse  claim  or  interest  shal]  be  for  the 
court;  and  an  order  appointing  the  attorney-general  as  such 
gnardian  ad  litem  shall  bo  sufBeient  proof  that  no  such  adversR 
claim  or  interest  exists.  Sucth  an  order  shall  not  be  dra\\Ti  in 
question  after  thirty  days  from  the  time  when  the  final  order  or 
Judgment  in  tho  proceeding  is  entered.  It  shall  be  the  duty  of  any 
such  guardian  ad  litem  actively  to  ascertain  and  protect  as  is  ren- 
fionably  possible,  the  interest-^  of  all  minor  parties  to  the  proc^*d- 
ing  and  all  other  p.'^rti^  umler  disfibility.  The  compensation  of 
fiuch  guardian  shall  ho  fifteen   dollars^   unless  the  court  direct 
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otherwise;  but  the  attorney-general  sball  not  receive  any  compeoaa- 

tion  for  acting  as  such  guardian  ad  litem.    Any  other  guardian  ad 

Htem  may  also  be  appointed  in  the  manner  set  forth  in  the  code 

of  civil  procedure  for  any  of  the  parties  to  the  proceeding  who 

are  infants  or  persona  incapacitated.    No  issue  requiring  a  trial 

fthall  he  raised  by  the  answer  of  a  guardian  ad  litem  of  any  minor 

party  or  party  under  other  disability  unless  it  shall  affirmatively 

appear  by  the  official  examinor'a  report  or  by  the  answer  of  the 

guardian  ad  litem  that  such  minor  party  or  party  under  other 

disability  has  an  interest  adverse  to  the  title  or  interest  sought 

to  be  registered.     (Former  §  388  repealed  and  new  §  383  inserted 

by  L-  1910,  ch.  627;  amended  by  L,  1916,  ch.  647;  L.  1918,  ck 

579,  in  effect  May  8,  1918.) 
Derivation:     L.  1303,  ch.  444^  %  20. 

§  aaa.  Any  person  interested  may  appear  and  defend. 

Any  person  interested  in  the  property,  or  whose  interests  may 
be  affected  by  the  final  order  or  judgment  in  ^e  proceeding, 
whether  specifically  named  in  the  notice  or  not^  may  enter  bis  ap- 
pearance and  may  file  any  objections  on  or  before  the  return  day 
or  within  anch  further  time  as  shall  bo  allowed  by  the  court,  and 
may  oppose  the  petition  for  registration  of  the  property  aa  be- 
longing to  the  petitioner,  or  set  up  a  crossrdemand  to  have  the 
title  registered  in  Jiig  own  behalf.  In  either  case,  he  shall  state 
particularly  what  his  interest  la  and  shall  specifically  state  all 
objections  to  the  petition,     (Amended  by  L.  1918,  ch.  673,  in 

effect  May  8,  1918.) 
Derivation:     L.  190&,  oh.  444,  g  21. 

S  300,  TiU^  in  lands  Tested;  clouda  tliereim  TcmOTcd. 

In  any  proceeding  under  this  article^  the  eourt  may  find  and 
decree  in  whom  the  title  to  or  any  right  or  interest  in  the  propertj 
or  any  part  tbereof  is  vested,  whether  in  lihe  petitioner,  or  in  any 
other  person^  and  may  remove  clouds  from  the  titl^,and  may 
determine  whether  or  not  the  same  is  subject  to  any  lien  or  in- 
cumbrance, estate,  right,  trust  or  interest,  and  may  declare  and 
fix  the  same,  and  may  direct  the  registrar  to  register  such  titles 
right,  or  interest,  and  in  case  the  same  ia  subject  to  any  lien,  in- 
cumbrance, estate,  trust  or  interest^  may  give  directions  aa  to  tha 
manner  a^d  order  in  which  the  same  shall  appear  upon  the  eetr^ 
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tificate  of  title  to  be  isgued  by  the  registrar,  and  generally  in  suob 
a  proceeding,  tlia  court  muy  mako  any  and  all  such  orders  and 
direetioos  as  shall  be  according  to  equity  in  the  premises  and  In- 
eonformity  to  the  principles  of  this  article.  But  no  final  order  or 
judgment  of  registration  of  a  title  aball  be  made  or  enterred  until 
proof  is  duly  made  in  the  proceediiig  by  the  report  of  an  official 
eixaminer  and  by  the  certificate  or  receipt  of  the  officer  entitled 
to  collect  the  taxes,  asi^essmenta  or  water  rentSj  that  all  taxeSj  water 
re^nts  and  aaseaamenta  that  may  at  that  time  be  a  lien  on  the  prop- 
perty,  right  or  interest  the  title  to  which  is  so  registered j  have 
been  fully  paid  and  disoharged,  unless  the  court  directs  the  title 
to  be  registered  subject  to  any  such  tax^  water  rent  or  assessment, 
wbich  said  tax,  water  rent  or  aaaesament  muat  then  be  noted  on  the 
oertific^te  of  title.  Where  the  tit]e  to  be  registered  is  aubject  to 
TBetrictive  covenants  or  agrecmentSj  and  it  shall  appear  to  the 
eourt  either  that  said  restrictive  covenants  or  agreements  have  been 

j  Tiolated  or  that  by  reason  of  Lho  proper  parties  not  having  been 
joined  the  court  should  not  proceed  to  determine  whether  said 
restrictive  covenants  or  agreements  have  or  have  not  been  violatt^d, 
^en  in  either  case  title  may  nevertheless  be  ref^istered;  but  the 
final  order  or  judgment  of  registration  mu^t  direct  the  registration 
to  be  '^subject  to  any  question  rb  to  whetiber  covenants  (specifying 
tbem)  have  been  violated,*^  and  the  c^ifieate  of  title  shall  so 

'  note;  and  then  the  rights  in  respect  to  such  covenants  of  any  per- 
son interested  therein  shall  not  be  affected  by  such  final  order  or 

,  judgment  or  registration.  When  the  land  tihe  title  to  which  is  to 
be  registei^c^i  abuts  upon  any  street,  avenue,  road  or  way  the  final 
«rder  or  judgment  of  re^stmtion  may  provide  for  the  registration 
of  the  petitioner's  interests  or  rights  in  and  to  such  street,  avenu&f 
road  or  way;  hut  if  ^uch  final  order  or  judgment  fail  so  to  provide^ 
Ihen   the   interests  or   rights  of  tlie   petitioner   in    such    street, 

^i  avenue,  road  or  way  shall  beccmie  and  be  parcel  of  or  appur- 
tenant to  the  property  registered,  and  shall  be  included  in  any  con-' 
Toy  a  nee  of  or  incnmbranco  or  lien  it|>on  such  registered  property. 

I  unless  it  is  expressly  reserved  in  or  excepted  frani  such  conveyance, 
incumbrance  or  lien.  Such  express  reservation  or  exception  shall 
be  effected  only  by  a  clause  dlrec^tly  reserv^ing  or  excepting  such 
interests  or  riglits  in  such  street,  avenue,  road  or  way  and  shall 
not  be  implied  from  the  language  used  in  any  description  of  the 
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r*^sterecl  property  subsequent  to  the  initial  registration  tlierool 

(Amended  by  L  1910,  ch.  627;  L.  1916^  ck  547;  L.  1918,  <sL 

572,  in  effect  May  8,  1918.) 
Deil7ati(m:    L,  l&OB,  cb.  444,  §  22. 

§  3dl.  TinBl  orders  concltiaiTe;  to  be  watered  And  docketed  as  a  ju^gpienL 

JsTo  final  order  or  judgment  of  registration  shall  bo  made,  unless, 
the  court  is  satisfied  tlmt  the  title  to  be  registered  accordingly 
is  free  from  reasonable  doubt.  The  final  order  entered  upon  an 
application  for  registration  is  deemed  to  be  a  final  judgment  and 
may  be  entered  and  docketed  and  enforced  aa  a  final  judgment  in 
aa  action.  Before  the  final  order  can  be  docketed,  an  enrollment 
must  be  filed  thereupon  as  the  judgment  roll  in  an  action,  aa  pro- 
vided in  section  three  himdred  and  ninety-three  of  this  chapter.  ^ 
The  Judgment  and  any  order  made  and  entered  in  a  proceeding 
under  this  act  shall,  except  as  herein  otherwise  provided,  be  for- 
ever binding  and  conclusive  upon  the  state  of  New  York  and  all 
persons  in  the  world,  whether  mentioned  and  served  with  the  said 
notice  specifically  by  name^  or  included  in  the  description,  "all 
other  persons,  if  any,  having  any  right  or  interest  in^  or  liens  upon, 
the  property  affected  by  this  proceedings  of  any  part  thereof,"  It 
fthall  not  be  an  exception  to  such/ conclusiveness  that  any  auoh  per- 
son is  an  infant,  lunatic  or  is  under  any  other  disability  or  is  not 
yet  in  being.  (Amended  by  L.  1910,  eh.  627;  L  1918,  ch,  572, 
in  effect  May  8,  1918.)  '  ^ 

Derivation:     L.  1508,  ch.  444,  f  S3.  ' 

§  302.  Fraud;  actioti  to  i«t  aside  the  final  order  or  jttdpoei^  or  to  recover 
tBo  property. 

Any  title  registration  procured  by  or  as  the  result  of  fraud 
may  be  set  aside^  in  the  same  manner  and  by  the  same  proceedings 
as  in  case  of  a  deed  obtained  by  fraud,  provided  that  8uch  proceed- 
iDfl^  for  setting  aside  the  registration  shall  not  injuriously  affect 
tlic  rights  of  an  innocent  purchaser  or  incumbrancer  of  the  prop- 
erty after  such  registration,  for  value  and  without  actual  notice  of 
the  frtnid,  and  provided  further  that  the  action  or  other  proceed- 
ing to  set  aside  such  registration  be  commenced  within  ten  years ' 
from  the  time  when  the  final  order  or  judgment  of  registration 
was  entered.  Xo  action  or  proceeding  shall  lie  or  be  commenced, 
except  on  the  ground  of  fraud  as  above  stated,  to  set  aside  any 
final  order  or  judgment  of  r^stration  or  to  modify  or  afi^ect  the 
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aame  or  for  the  recovery  of  registered  property  or  any  estate,  right 
or  luterest  in  or  Hen  upon  the  same  or  any  part  thereof,  or  to 
make  any  entry  thereon,  adversely  to  the  title  or  interest  regis- 
tered therein,  hb  directed  by  a  final  order  or  judgment  of  the  court, 
unless  such  action  or  proceeding  ia  commenced  within  thirty  days 
after  such  final  order  or  judgment  of  registration  is  entered. 

(Amended  L.  1918,  eh.  572,  in  effect  May  8, 1918.) 
Dentation:    L.  1908.  ch.  444,  §  24. 

S  383.  I^egistxatton  of  title. 

Upon  entering  the  final  order,  an  enrollment  thereof  as  a 
judgment  roll  in  an  action  must  be  prepared  and  filed  in  the  office 
of  the  clerk,  consisting  of  the  petitionj  the  notice  with  proof  of  ser^ 
vice,  the  examinor'a  report,  all  orders  and  al)  other  papers  neces- 
sarily afi'ecting  the  final  order  of  registration.  The  clerk  upon 
payment  of  a  fee  of  one  dollar  shall  cauae  a  copy  of  said  judgment 
to  be  certified  and  tranaferrt^  to  the  registrar  of  his  county,  who 
shall  forthwith  file  the  aame  in  his  office.  After  the  certified  copy 
of  the  final  order  or  judgment  directing  re^stration  of  title  is 
duly  filed  in  the  registrar's  office,  the  registrar  shall  proceed  to 
register  the  title  to  the  real  property,  estate,  right  or  interest,  pur- 
auant  therto,  and  issue  a  certificate  or  certificates  thereof  and  enter 
the  same  as  herein  prescribed,     (Amended  by  L,  1910,  ch,  627; 

L.  1916,  ch.  547;  Lw  1918,  6L  572,  in  effect  May  8,  1918.) 
Deiiiratioii:    L.  1908.  cb.  444,  §  25, 

$  394.  Certificaite  of  title. 

The  registrar  shall  make,  in  lihe  form  prescribed  by  section  four 
hundred  and  thirty-five  of  this  chapter,  an  original  certificate  of 
title  of  every  title,  right  or  interest  registered  by  him  pursuant  to 
this  articla  Said  certificate  shall  bear  the  date  of  its  issue  (the 
day  and  year),  and  be  under  the  hand  and  official  seal  of  the  regi^ 
trar,  and  be  numbered  in  the  order  of  its  is^iie.  Except  in  case  of  a 
corporation,  it  shall  state  whether  the  owner  of  the  property,  right,  ' 
or  interest  registered  is  married  or  iinmarrief],  and  if  married, 
the  name  of  the  husband  or  wife-  Tf  the  owner  is  a  minor,  it  shall 
state  his  age;  if  he  is  under  any  other  disahility,  it  shall  state  the 
nature  of  such  disahility.  The  registrar  shall  make  proper  momo- 
liala  or  notations  on  the  certificate,  showing  in  such  manner  as  to 
eet  forth  and  preserve  their  priorities,  the  particulars  of  all  the 
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estatcijj  mortgtigesj  trusts,  liens  and  charges,  to  which  such  owner** 
title  u  &ul>jo(.^-t.  No  snt^h  meirjorial  or  notation  shall  be  more  than 
one  folio  (one  hundred  words),  in  len^h;  but  it  raaj  refotc  to 
covenants^  re&trie^ionSj  trusts  and  forma  recorded  in  the  ^*book  of 
coven antSj  restrict iuiis,  trusts  aod  forms"  provided  for  by  this 
article.  The  form  of  the  first  certificate  of  title,  as  set  forth  in 
section  four  ihun'dred  and  thirty-five  of  this  article^  shall  be  subjoct 
to  such  changes  as  may  be  required  in  any  casa  All  subsequent 
certificat^a  shall  be  in  like  form,  except  that  in  place  of  the  words 
'^first  certificate/^  et  cetera,  shall  be  tie  words  "transfer  from 
number  . , "  (the  number  of  the  next  previous  certifi- 
cate) ;  also  the  words  "first  registered ^'  (date  of  firet 

registration).  On  the  back  or  reverse  Bide  of  every  certificate 
shall  be  printed,  in  plain  legible  type^  the  whole  of  section  four 
hundred  of  this  chapter.  (Amended  by  h.  1916,  eh.  547,  in  effect 
May  15,  1916,) 

Derivition:     L.  1908,  ch.  444,  g  26, 

g  335.  Title  book. 

The  registrar  shall  keep  a  book  or  books  to  be  known  respectively 
as  the  "title  bookj"  wherein  he  shall  enter  all  first  and  subsequent* 
*Wiginar-  certificafm  of  title  by  binding  or  recording  them 
therein,  with  appropriate  blanks  for  the  entry  of  memorials  and 
notations  prescribed  by  this  article.  Said  book  shall  be  of  about 
the  aizo  of  the  conveyance  libera,  now  used  in  county  clerks^  and 
registers'  offices.  Eacih  certificate  shall  conatitnte  a  separate  leaf 
of  such  lKX)k  About  two  inches  of  each  leaf  on  the  binding  edgp 
shall  he  kept  blank  on  both  sides,  to  facilitate  rebinding.  At  such 
times  as  may  bo  proper,  the  registrar  may  rebind  the  certificates 
in  new  volumes  or  title  l>ooks,  containing  respectively  canoelled 
and  uncancelled  certificates.  All  m^norials  and  notationa^  that 
may  be  entered  in  the  title  book  under  the  terms  of  this  article, 
shall  he  entered  upon  the  leaf  constituting  Mie  last  certificate  of 
title  of  the  pn>perty  to  which  they  relate.  Whenever  the  term 
"certificate  of  title"  is  used  in  this  article  it  shall  be  deemed  as 
including  all  memorials  or  notations  thereupon  noted.  (Amended 
by  L,  1916,  ch,  547,  in  effect  May  15,  191^0 

DerivatioD:     L.  im&,  ch.  444,  %  27. 

S  396.  DtjpUoflte  certificate  of  title. 

The  registrar  shall,  at  the  same  time  that  he  makee  out  ifciB 
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origiiial  certificflte  of  titla,  make  out  an  exact  duplicate  thereof, 
with  the  memorials  and  notations  thereon  noted,  which  shall  be 
delivered. to  the  owner  and  shall  b©  knomi  aB  tlie  ownei^a  duplicate. 
Any  duplicate  certificate^  or  certified  copy  of  a  certificate^  shall 
k*  plainly  stamped  as  such  across  its  face, 

§  3fi7*  Owner's  receipt  for  certificate  of  title. 

Tor  the  purpoae  of  preserving  evidence  of  the  handwriting  of 
the  owner  of  any  registered  property,  right,  or  intereatj  it  shall  be 
the  duty  of  the  registrar  to  take*  fron:i  such  owner,  in  every  rase 
where  it  is  prac^ticable  so  to  do,  ibis  receipt  for  the  certificate  of 
title  or  whatever  paper  shall  be  issued  to  hira,  signed  by  such  oivner 
in  person.  When  au(i  receipt  is  signetl  in  the  registrar's  office  it 
may  be  witnessed  by  the  registrar  or  some  deputy-  If  signed 
olsewherej  it  may  .he  acknowledged  l»efore  any  officer  authorized 
to  take  acknowledgement  of  deeds.  When  so  signed  and  witnessed 
iiT  acknowledged^  aueh  receipt  shall  be  prima  facie  evidence  of  the 
genuineness  of  such  signature. 
DerlT^^iQD:     L.  idOS,  ch.  444,  §  S9. 

§  3D8.  Certificate  to  iDclade  dealings  pending  registration. 

In  every  caao  of  initial  registration,  the  certificate  of  title  shall 
include  all  dealings  with  the  real  property,  and  all  statutory  or 
other  liens  filed  against  the  same,  Bubseqiient  to  the  filing  of  the 
application,  except  when  they  are  modi  lied  or  set  aside  by  a  judg- 
ment, decree  or  order  of  the  court.  On  and  after  the  filing  with 
the  registrar  of  the  notice  of  application  for  the  registration  of 
any  real  property,  and  until  the  same  is  registered,  or  the  appli- 
cation is  denied,  dismissed,  or  di3cnntinne<^l,  all  papers  which  are 
required  or  permitted  by  this  article  to  W  filed  against  registered 
property,  except  the  papers  in  the  action,  shall  he  filed  with  the 
registrar  as  if  tihe  property  were  registered.  (Amended  by  I* 
lf*10,  ch.  627,  in  effect  June  2S,  1910.) 
Derivation;    L.  1908,  ch.  444.  §  30. 

§  393.  Certificate  of  title  aa  evidence. 

The  certificate  of  title,  and  any  copy  thereof  duly  certified 
under  the  hand  and  seal  of  the  registrar  and  tho  owner's  duplieata 
^certificate,  until  the  expiration  of  the  time  herein  limited  to  bring 
an  action  or  proceeding  to  set  aside  the  final  order  or  judgment  of 
registration  ahall  be  received  as  e^ddence  in  all  tdie  courts  of  ijho 
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state,  and  in  all  court&  and  places  sliall  be  prima  facie  evidene© 
that  tlie  provisions  of  law  up  to  the  time  oi  issue  of  such  certificate 
or  duplicate,  or  of  the  time  of  entry  of  tlie  last  memorial  thereon, 
have  been  complied  witbj  and  that  such  certificate  of  title  has  been 
issued  in  compliance  with  a  valid  final  ordor  or  judgment,  and 
that  the  title  to  the  property  is  as  therein  etated ;  and  after  the 
expiration  of  sneh  time  limited  for  bringing  said  proceedings  to 
set  aside  said  final  order  or  judgment^  such  certificate  or  copy,  up 
to  the  time  of  its  issue,  shall  be  ro  received  as  evidence  in  all  courts 
of  the  state,  and  shall  be  conclusive  evidence  of  the  same  facts. 
Every  memorial  or  notation  or  cancellation  thereof  made  on  any 
certificate  or  duplicate  or  copy  thereof  shall  be  signed  by  the  regis- 
trar or  his  deputy  or  hh  duly  authorized  deputy  or  clerk. 
(Amended  by  L,  1916,  cK  547;  L.  1918,  cK  572,  in  eSeci  May 
8,  19180 
DcTiTfltton:    L.  1903,  ch.  444,  §  31.  | 

§  40O.  Ri|:bts   of  owners   of   registered   property;   ezceptiozia;    incumbraiices 

and  transfers  to  be  filed-  * 

A  person  who  receives  a  certificate  of  title  pursuant  to  a  jndg^ 
mont  of  registration,  except  in  case  of  fraud  to  which  he  13  n  party^ 
and  a  pnrcbaser  of  roistered  real  property^  who  takea  a  certificate 
of  title  for  value  and  in  good  faith,  shall  hold  the  same  free  from 
all  incumbrancca^  charsres,  tnistg^  liens  and  transfers,  except  those 
noted  on  the  certificate  in  the  registrar's  office,  and  any  of  the 
following  which  may  exist : 

First  LicnSj  claims,  or  rig-hts  arising  or  existing  nnder  the 
laws  or  const itnt ion  of  the  United  States,  which  the  statutes  of 
this  state  do  not  require  to  appear  of  record ; 

Second,  Any  tax,  water  rate,  or  assessment  which  becomes  & 
lien  on  the  property  after  initial  registration  and  for  which  a  sale 
has  not  been  made;  ^ 

Third,  Any  lease  or  agreement  for  a  lease,  made  after  or  pend- 
ing registration,  for  a  period  not  ^ceeding  one  year,  where  there 
is  actual  occupation  of  the  land  under  the  lease  or  agreement; 

Fourth.  Easements  or  servitudes  which  accrue  against  the 
property  after  initial  registration  in  sncih  manner  as  not  to  require 
their  registration. 

Except  as  specified  in  the  foregoing  statemerit  of  exceptions,  no 
incumbrance,  charge,  trust,  lieoi,  or  transfer  shall  tai©  effect  upon 
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or  over  real  prt>pertj  the  title  to  which  has  hem  registered,  ulIcs* 
the  instrument  creating  and  setting  forth  such  incumbrance, 
cliarge,  trust,  lien,  or  transfer  has  been  file-J  with  the  registrar  and 
a  meraorial  or  notation  thereof  made  upon  the  certificate  of  title 
coverbg  the  property.  (Amended  hy  L  1916,  eh.  547,  in  etft^fc 
May  15,  1916.) 

DeiiFatioti:     L.  l^m,  eb,  444,  §  32. 

§  401.  Registered  property  not  affected  by  ptescriptioo  ot  adverse  passesdoo. 
No  title  to  regi^terer]  real  property,  in  derogation  of  that  of 
the  regiaterecT  owner^  shall  bo  acquired  hy  prescription  or  adverse 
possession. 
DeriTatiaa:    L.  leos,  ch.  444,  %  33. 

§  402.  Fraud  J  notice  only  by  registration. 

Except  in  cnse  of  fraud  and  except  also  as  herein  otherwise 
provided,  no  person  taking  a  transfer  of  any  registered  real  prop- 
erty or  of  any  estate  or  interest  therein  or  lien  or  charge  tihereon 
from  the  registered  ov%*ner  shall  he  required  to  inquire  into  the  cir- 
cumstances undei'  which,  or  the  considoration  for  ^'hich  such  owner  . 
or  any  pre\noiJsIy  registered'  owner  had  the  title  registered,  nor 
ahall  sueh  transferees  he  affected  with  notice,  actual  or  construetivo, 
of  any  unregistered  trust,  lien,  claim,  demand  or  interest  what- 
ever; and  the  knovyledge  that  an  unrea-i^tered  trust,  lien,  claim, 
demand  or  interest  is  in  existence  shall  not  of  itself  be  imputed 
or  treated  as  fraud. 
Derivation:     L,  1008,  cli.  444»  §  34. 

I  40S,  Memorial  to  be  carried  forward. 

Whenever  a  memorial  or  notation  has*  been  entered  as  permitted 
hy  this  articiej  the  registrar  shall  carry  f^e  same  forward  upon  all 
certificates  of  title  until  the  same  is  cancelled  in  some  manner 
authorized  by  this  articde. 
Derivation:     L.  1908,  ch.  444»  §  35. 

j  404.  Kegiatered  property  to  remain  registered. 

The  bringing  of  property  under  this  article  shall  imply  an  agree- 
ment, running  with  the  land  and  binding  upon  the  applicant  and 
^11  his  successors  in  interest  or  title^  that  the  property  shall  be 
euhject  to  the  tenns  of  this  article,  and  all  amendments  and  alter- 
at  ions  thereof,  and  all  dealings  with  the  property  sa  registered,  or 
any  estate,  right  or  interest  therein,  after  the  same  has  heea 
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brought  imder  thU  article,  and  all  lieiiSj  incumbranceB  and  cbarges 

iipou  the  same  after  the  first  registration  thereof  shall  he  subject 

to  the  terrtia  of  this  article*     (Former  §  404  repealed  and  Dew 

i^  404  iiiaerted  by  L,  1910,  cL  627;  amended  by  L.  1916,  ck  547, 

in  effect  May  15,  1916.) 
DeriTation:     i..  19&S,  ch.  444,  S  36, 

I  40y  Registered  property  aubject  to  same  rights  &nd  burdens  as  unregistered 

property. 

Registered  real  property  and  every  estate*,  right  and  interest 

therein  shall  be  m  all  respects  subject  to  the  same  rights,  burden© 

and  incidents  as  imregistered  real  property,  except  as  otherwise 

expressly  provided  in  this  article  or  any  amendment  tberfof*- 

DeriTation:     L.  1<I0S,  ch,  444,  §  37.  J 

§  40e,  Tratisfera  Qf  legiatered  property. 

A  registered  owner  of  real  property,  in  order  to  transfer  his 
whole  estate  or  inter^t  therein  or  any  part  of  parcel  thereof,  or 
any  nndividetl  interest  therein  ahall  execute  to  the  intended  trans- 
feree a  deed  or  instrument  of  conveyance  in  any  form  authorized 
by  law;  Upon  filing  such  deed  or  other  instniment  in  the  regis- 
trar's office  and  surrendering  to  fthe  registrar  the  duplicate  cer- 
tificiit©  of  title,  if  the  intoreeted  parties  agree  in  a  statement  as  to 
the  nature  and  effect  of  the  transfer  the  registrar  shall  enter  such 
statement  as  a  memorial  upon  the  proper  original  certificato. 
provided  that  such  statement  is  not  more  than  one  folio  (one  hun- 
dred wonjs)  in  length.  He  shall  then  make  out  and  re^ster  as 
herein  provided  a  new  certificate  and  also  an  owner's  duplicate 
cortifyiug  the  title  to  the  estate  or  interest  in  the  property  oon- 
veye<l  to  the  transferee  t^d  shall  enter  upon  the  original  and  dupli- 
cate certificate  the  date  of  the  transfer,  the  name  of  the  transfwee 
and  the  number  of  the  new  certificate,  and  shall  stamp  across  die 
original  and  aurrenderd  duplicate  certificates  the  word  *'can- 
celled/'  If  the  parties  in  interest  fail  to  agree  upon  the  state- 
ment to  be  entered  upon  the  certificates,  the  r^strar  shall  refuse 
to  make  the  transfer  until  directed  by  the  court  as  herein  provided. 
Title  to  such  property  shall  not  pass  by  such  transfer  until  the 
transfer  is  registered  as  prescribed  by  this  section.  Any  instru- 
ment of  transfer  or  mortgage  of  an  estate  in  fee  simple  in  rtgis- 
tered  property  dhall  contain  an  express  statement,  after  the  de- 
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soriptioa  of  the  grantor  of  grantors,  mf>rtgagor  or  mori^Hf^rs,  as 

to  whether  or  not  such  party  or  parties  are  married  or  unmairied ; 

and  no  instrument  of  transfer  or  mortgage  which  does  not  contain 

fluch  statement  shall  bo  registerod.      (Amended  by  L.  1910,  cli> 

627,  in  effect  June  23,  1910.) 
DeiiTadoa:     L.  190S.  ch.  444,  §  38, 

%  407.  Certificate  as  tof  part  of  property  lemainiiig  after  trazuftr. 

Wlicn  only  a  part  of  the  property  described  in  a  t^ertificate  is 

transferred,  or  some  estate  or  interest  therein  is  to  remain  the 

transferrers,  a  now  certificate  flhal]  be  issued  for  suoh  part,  estate 

or  interest  so  remaining  and  belonging  to  him;  or  if  the  property 

is  so  described  as  to  permit  it,  the  property  transferred  may  be 

cancelled  on  the  certificate  of  the  transferrer  without  the  issue  of 

a  new  certificate  for  the  residue.     (Amended  by  L<  1916,  oh,  547, 

in  effect  May  15,  1916.) 

I>eiiTatioa:     L.  1903,  cU.  444,  g  3d. 

§  #0A,  Book  of  covetiaiiti,  restiictioiis^  trusts  and  forms. 

Each  registrar  shall  provide  a  book  to  be  known  as  the  book  of 
covenants,  restrictions,  trusts  and  forms.  This  book  shall  be  bound 
in  a  aubatantial  manner  and  the  pages  thereof  shall  be  Crane's 
parchment  paper  or  its  equal.  Any  person  may  have  recorded 
in  this  book  any  covenant,  restriction,  trust  or  form  hie  may  pre- 
sent for  that  purpose  on  payment  to  the  registrar  at  the  rate  of 
'  fifty  cents  per  folio.  The  covenant,  restriction,  trust  and  form 
flo  entered  ehall  be  numbered  consecutively  and  shall  be  written 
or  typewritten  in  tho  book  with  India  ink  or  other  permanent 
ink  in  a  clear  and  legible  manner  under  the  number  given  to  it. 
References  in  any  documents  issued  by  the  registrar  to  any  cove- 
nant, restriction,  trust  or  form  recorded  in  this  manner  shall  bo 
as  follows ; 

Subject  to  restriction,    (or  covenant,   trust  or  form)   recorded 

Tinder  number in  the  book  of  covenants^  restrictions,  trusts 

and  forms,  in  the  registrar's  office  of  this  county.     (Amended  by 

L.  1916,  ck  547,  in  effect  May  15,  19160 
Deiivatioa;     U  1903,  ch.  444,  §  40. 

S  409.  Filing,  eateriiig  and   iodesdng   papers   pursuant  to   tills  act;   tickler 
certificate. 

Every  paper  filed  with  the  registrar  shall  be  given  a  seriaJ  num- 
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ber  in  the  order  of  its  filingj  and  then  shall  b©  entered  by  tha  regis- 
trar in  an  *Vntry  book'*  under  columns  showing: 

First    The  seriiil  number; 

Second.    Day  of  filing; 

Third.  Filing  number  of  petition  to  which  it  relates  if  the 
registration  proceedings  are  still  pending; 

Fourth.  Certificate  number,  if  registration  proceedings  are 
completed  and  certificate  has  been  issued; 

Fifth.    Kind  of  paper  filed ; 

Sixth,  Xame,  place  of  residence'  with  street  nmnher,  if  any, 
and  post-office  address  of  the  person  in  whose  interest  the  paper 
is  filed. 

Every  paper  fileJ  with  the  registrar  affecting  property  for  which 
registration  proceed inga  are  pending  shall  in  addition  to  its  own 
serial  number  receive  the  petition  number  and  be  tept  by  the  r^ 
iatrar  with  the  petition.  The  regiatrar  shall  provide  a  book  to  be 
known  as  '*th©  tickler  certificate  book"  wherein  be  shall  note  all 
filed  papers  affecting  property  for  wbicJi  registration  proceedinga 
are  pending.  Each  page  shall  constitute  a  separate  tickler  eertifi* 
cate,  and  on,  said  certificate  he  shall  enter  the  character  of  the 
paper,  the  date  of  filing  and  the  filing  number.  T^e  tickler  cer^ 
tificate,  subject  to  such  change  as  the  case  may  require,  shall  be 
substantially  as  follows: 
Application  number. , , 

This  certifies  that  the  following  papers  have  been  filed  in  the 

office  of  the  registrar  of county  affecting,  or  in 

connection  with  an  action  to  regist^  the  title  to  tie  following 
described  real  property,  to  wit; 

(The  description  to  appear  hera) 


Character  of  paper. 

Wb«Q|Uod. 

FUlAC  Daiob«r. 

« 
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A  memorial  of  every  paper  filed  witib  the  registrar  affecting 
title  to  registered  property  ahall  be  t?ntored  at  onee  upon  tbe  laat 
original  certificate  to  which  it  relates.  Every  paper  filed  with 
the  registrar  affecting  tho  title  to  property  shall  be  indexed  from 
its  cOBtents  as  follows:  In  an.  index  showing  in  alphabetical  order 
in  one  column  or  in  a  set  of  columns  the  names,  places  of  real- 
deace  with  street  numbers,  if  any,  and  post-oiKce  addres^&s  of  all 
persons  in  %vhos©  interest  petitions  for  registration  of  title 
are  filed;  the  names,  places  of  resirlencc^  with  street  num- 
berSy  if  any,  and  poat-officG  addresses  of  all  persons  to  whom  any 
interest,  right,  or  power  in  real  property  is  granted  or  released; 
and  the  names,  places  of  residence  with  street  numbers,  if  any, 
and  poat-ofiico  addresses  of  all  persons  claiming  an  interest  in  real 
property;  also^  in  separate  columns  the  kinds  of  papers  filed,  the 
numbers  of  the  filed  papers,  the  dates  of  filing,  the  filing  nymbera 
of  petition  to  which  they  relate  (if  petition  is  pending)  and  the 
numbers  of  the  last  original  certificate  to  which  they  relate  (if 
the  title  to  the  property  is  registered).  Whenever  a  judgment 
or  an  order  of  cobrt  directs  that  the  title  to  real  property  b© 
registered,  it  shall  also  direct  the  registrar  to  transfer  all  proper 
liens  and  inctinibrances  filed  against  the  property  pending  regis- 
tration to  the  eertificato  of  title  so  to  be  issued.  In  those  counties 
which  have  block  indexes,  an  index  shall  be  kept  by  blocks  of  all 
registered  property  and  tho  owners  thereof  with  a  reference  to  the 
certificate  numbers  in  whioh  the  properties ,  are  registered ;  if 
any  system  of  indexing  by  lot  nnmbera  is  in  use  the  index  lot 
numbers  shall  txi  shown.  In  count  iea  wihich  have  no  block  indexe© 
the  registrar  shall  also  keep  an  index  of  all  properties  registered 
under  this  article,  in  which  such  registered  properties  ah  all  be 
indexed  according  to  a  brief  description  thereof.  (Amended  by 
L.  IDIO.  ch,  547;  L,  1918,  ck  572,  in  effect  May  8,  1920.) 
DeriTatLon:    U  lOOs,  ck  iU,  §  41. 


§  ilO.  Notice  of  filed  papen. 

All  papers  filed  by  the  registrar,  and  indexed  and  entered  by 
him  pursuant  to  this  article,  shall  be  of  equal  e^ect  aa  to  notice, 
1X1  the  order  of  their  filing  as  shown  by  their  filing  numbers,  as 
are  similar  papers  when  recorded  by  connty  clerks  or  reei^fers 
under  the  recording  acts.    Should  an  action  for  registration  ba 
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(HsccmtiEued  or  other wiae  teniiii Kited  without  regi^^tration,  an 
order  of  court  to  that  effcft  shall  bo  filed  with  the  registrar,  who 
shall  at  once  eauso  all  the  papers  relating  to  the  title  to  the  prop- 
erty affecfedj  filed  with  him,  except  tho  notice  of  application  and 
said  order^  to  be  recorded  or  filed ^  and  indexed,  by  the  county 
clerk  or  register  (as  tho  caee  requires)  in  the  order  of  thmr  filings 
on  payment  of  the  statutory  fees,     (Amendad  by  L.  1910,  oh,  627^ 

in  effect  Juiie  23,  1910.) 
DeriTation:     L.  1^03,  cli,  444,  %  42. 

§  411.  Addreaaes  of  in  teres  ted  parties;  notice. 

On  every  paper  or  instnunent  filed  with  the  registrar  tihere  shalT 
be  indorsed  the  name,  place  of  residence  with  street  numbeT,  if 
any^  and  post-office  address  of  the  person  in  whose  behalf  it  is  filed, 
The  addre*?s  may  be  changed  from  time  to  time^  by  such  person 
filing  with  the  registrar  a  written  notice  of  such  cibange.  (Amended 
by  L.  1916,  ch.  547,  in  effect  May  15,  19160 

DeiiTado&i     L.  ISOS,  Gh.  444,  §  43. 

f 

§  41S.  When  a  transfer  is  daeraed  to  be  resistei^. 

Every  transfer  of  registered  property  shall  be  deemed  to  be 
r€^atered  under  this  article  when  the  new  certificate  to  the  trans- 
feree shall  have  been  entered  as  in  tho  ca&e  of  first  registration ; 
and  all  other  dealings  ah  all  l>e  considered  as  registeried  when  the 
memorial  or  notation  shall  have  been  entered  in  the  title  book  upon 
the  last  certificate  of  title  to  the  property,    (Amended  by  L,  1916, 

eh.  547,  in  eiTect  May  15,  19160 
I>erivation:    L.  19€8,  ch.  444,  §  44. 

§  41S,  New  certificates  of  title. 

Upon  the  application  of  any  owner  of  registered  property  held 

under  one  or  more  certificates  of  title  and  delivering  np  of  such 

certificate  or  certificates,  the  registrar  shall  issue  to  such  owner,  at 

his  option,  separate  certificates,  each  for  a  portion  of  such  property 

in  accordance  with  such  application;  and  upon  issuing  any  sueli 

certificate  of  title,  said  registrar  shall  indorse  on  the  last  previous 

<;ertificate  of  such  property  so  delivered  up  a  memorial  setting 

forth  the  occasion  of  the  cancellation  thereof  and  referring  to  the 

number  or  mimbers  of  tho  new  certificates  of  title  so  issued. 

(Amended  by  L  1916,  eh,  547,  in  effect  May  15,  19160 
Derivation:    L.  1908,  ch.  444,  §  45. 
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f  414.  LiHB  of  owo^r's  dupticate. 

If  auj  duplicate  certitieiite  U  lost  or  deetmyed  or  cannot  b©  prth 
dueod,  a  duly  verified  ijtatementj  eetting  forth  tLe  facta  relating 
Uteroto,  may  be  filed  with  the  registrar  by  the  rc^gistered  owner,  or 
otiher  person  in  interest.  Upon  such  application ^  after  due  notice 
and  h oaring,  the  court  may  dire<^t  the  registrar  to  issue  a  new 
duplicate  certificate,  containing  a  memorandum  of  the  fact  that 
it  ift  issued  in  place  of  a  lost  duplicate  certificate^  which  shall  ho 
entitled  to  like  faith  and  credit  as  tli©  original  duplicate 
Denvatioa:    L.  190S,  ch.  444,  S  46. 

S  415.  Mortfages,  leases  and  otiier  liema  ftod  charges-  ma^  be  reglsteriid. 

Any  mortgage,  lease  for  a  term  of  over  one  year,  contract  to  aell 
or  other  instrument  intended  to  create  a  lien,  incumbrance^  trust 
or  charge  on  registered  property  or  any  right  or  interest  tiberoin^ 
may  be  registered  as  herein  j>rorided. 

DeriiraticHi:     U  1908,  cli.  444,  g  47. 

§  416.  Proceedings  to  tiegister  mortgage,  lease  or  other  lien  or  charge. 

On  the  filing  of  the  iu^'^tmmcnt  in  the  regiitnir's  office  and  fie 
production  of  the  duplicate  certifictito  of  title,  if  the  interested 
parties  agree  in  a  statement  a3  to  the  nature  and  effect  of  the  mort- 
gage, lease  or  other  lien  or  charge,  tihe  register  shall  enter  sueh 
statement  upon  the  proper  certificate  in  the  title  book^  providetl 
BUch  statement  be  not  more  than  one  folio  (one  hundred  words) 
In  length,  and  also  he  shall  enter  upon  the  owner's  certificate 
a  memorial  thereof  and  the  date  of  filing  the  instrument  with 
a  reference  to  its  file  niunber,  wliieli  memorial  shall  be  signed 
by  the  registrar  who  shall  deliver  to  the  person  filing  such  instru- 
ment a  certified  copy  of  snch  instrument  certified  to  be  the  "regis- 
tration  copy,''  The  registrar  shall  also  note  upon  the  instrument 
filed  the  number  of  the  certificate  on  which  the  meiuorial  h  en- 
tered. If  the  parties  in  intere^  fail  to  a^ee  upon  the  memorial 
90  to  be  made  by  the  registrar,  he  shall  refuse  to  make  any  memo- 
rial thereof  until  directed  by  tho  court  to  do  so,  a  a  iherein  pro- 
vided<  Any  mortgage  registered  pursuant  to  this  section  i^hall  bo 
subject  to  the  provisions  of  article  eleven  of  the  tax  law  (being 
chapter  sixty-two  of  the  laws  of  nineteen  hundred  and  nine),  and 
amendments  tbcre<if  in  the  same  manner  as  if  said  mortgage  were 
reeorded,  as  provided  by  aeetion  two  hundred  and  fifty-three  of 
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said  tax  law.     (Amended  by  L.  1910,  oh.  6S27;  L.  1916,  cli.  547, 
ill  effect  Maj  15,  1D16.) 
Dcriir^tloc:    U  1908,  clu  444«  S  ^B. 

§  417,  Judgmenta,  decreca.  attachments  and  otter  liens  to  be  noted  on  certi- 
ficate- >. 

No  judgmeiitj  decree,  attaclmieptj  c'xeeution,  meehanic'a  lien,  or 
other  lien  or  charge^  wliich  may  affect  or  be  a  lien  or  charge  upon 
real  property  in  this  state,  shall  be  or  become  a  lieta  or  charge  on 
refill  property,  or  any  right  or  interest  therein,  the  title  to  which 
has  been  registered,  unless  a  transcript,  or  ceiiified  copy,  or  other 
duly  made  or  certified  document,  which  is  by  law  proper  evidence 
in  a  court  of  record,  of  such  judgment,  decree,  attachment,  me- 
chanic's lien,  or  other  lien  or  charge,  shall  be  duly  filed  with  the 
registrar,  and  a  proper  memorial  thereof  made  by  him  upon  the 
certificate  o£  title  in  the  title  book  Such  transcript,  or  certified 
copy,  or  other  duly  made  or  certified  document  so  filed  shall  have 
plainly  written  or  stamped  t hereon  the  number  of  the  certificate 
of  registration  to  th^  title  to  the  property  to  be  affected  and  bound 
thereby  by  virtue  of  sueh  memorial  on  such  certificate,  and  it  shall 
be  the  duty  of  the  registrar  to  make  such  memorial  immediately  on 
receipt  of  the  same.  A  discharge,  caiiceliafion,  or  modification  of 
any  judgment,  decree,  attachment,  raeehanic's  lien,  or  o|her  lien 
or  charge,  so  noted  on  the  certificate,  shall  not  affect  or  be  binding 
upon  the  registered  property,  right,  or  inter<^t,  unless  on  like 
evidence  a  memorial  thereof  shall  be  made  by  the  registrar  on  such 
certificate-  (Amended  by  L.  1916,  ch,  547,  in  effect  May  15, 
191G0 

Dtriratioa:    L.  1908,  eh,  444,  g  49, 

§  418.  Assfgmnent  of  mortgage,'  lease,  or  otter  lien  of  ^afge. 

The  holder  of  any  mortgage,  lease,  or  otber  lien  om  charge  on 
registered  property,  in  order  to  transfer  the  same  or  any  part  there- 
of, shall  execute  an  assignment  of  the  whole  or  any  part  thereof; 
and  upon  such  assignment  being  filed  in  the  oflSce  of  the  r^strar, 
and  the  production  of  the  registration  copy  of  the  instrument,  if 
any,  which  created  the  mortgage,  lease  or  other  lien  or  charge 
imd  which  is  held  by  the  assignor,  the  registrar  shall  enter  in  the 
title  book  a  memorial  of  such  transfer  with  a  reference  to  the  as- 
flignmeut  by  its  file  number;  be  shall  also  note  upon  the  instrumeat 
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on  filo  in  his  office  Id  tended  to  be  transferred^  and  upon  ihe  regia^ 
tration  copy  thereof  produced,  tho  mimbcr  of  the  certificate  on 
which  the  raemorial  is  entered,  with  the  date  of  tho  oiitry.  In  case? 
of  the  loss  or  destruction  of  the  regiBtration  copy  proviJed  for 
herein  J  a  now  diiplicato  registration  copj  may  be  issued  in  the  man- 
ner provided  for  in  section  four  hundred  and  fourteen  of  thia 
chapter  for  tho  issuance  of  a  new  dupliciite  certificate,  (Amended 
hy  L.  1916,  ch_  547;  K  1018,  ch.  572,  in  effect  Maj  8,  1918.) 
Deriration:     L.  190S,  ch.  444,  |  50. 

§  419.  Release,  discharge  or  auirender  of  clrflTge  or  incambrafice- 

A  release,  discharge  or  surrender  of  a  charge  or  incnmbraiicej 
:>r  an  J  part  thcreofj  or  of  an}^  part  of  the  property  chargc-^J  or 
incumbered  J  may  be  effected  in  the  same  way  as  is  above  provided 
in  tlo  ease  of  a  transfer.  In  ease  only  a  part  of  tho  charge  or  only 
J  part  of  tho  property  chiirged  i&  to  be  released,  discharged  or  sur- 
rendered,  the  entry  shall  he  mado  accordingly,  but  when  the  while 
is  released  J  discharged  or  surrendered,  the  rogiatrar  shall  plainly 
£tamp  across  the  iustninient  en  file^  and  on  the  memorial  tbereofj 
and  on  the  registration  copy  pro-duced,  the  word  "cancelled,"  and 
shall  sign  the  same.  Any  tax,  water  rent  or  assessment,  subject  to 
which ^t be  title  has  been  registered  and  whicii  has  been  noted  on 
^e  certificate  of  title  as  provided  in  section  three  hundred  and 
ninety  of  this  chapter,  may  bo  released  and  disc?hargcd  in  the  eaine 
way  upon  a  receipt  therefor  being  issued  and  duly  certified  by  ihe 
receiver  of  taxes  or  collector  of  assessments  and  arrears  or  other 
duly  authorized  officer,  as  the  case  msy  require,  and  delivered  to 
the  registrar  and  filed  in  bis  office.  The  receiver  of  taxes  er  col- 
lector of  assessments  and  arrears  or  such  other  duly  authorized 
officer,  as  the  case  may  require,  upon  demand  of  any  ownei^  of 
^^stered  property,  shall  execute,  certify  and  deliver  to  such 
owner  auch  receipt  when  any  such  tax,  water  rent  or  assesf^ment 
has  been  paid  upon  such  re^stered  property,     (Amended  hy  L» 

1916,  cK  547,  in  effect  May'15,  1916.) 
Derivation:    L.  IQOS.  du  444,  §  51. 

§  420,  Eiiforcemeat  of  mortgages^  charges,  Ixens  and  incuaibraAcea. 

All  chargeSj  liens  and  ineumbrance^^  on  repstered  ppop- 
cityj  or  on  any  estate,  ria^ht  or  interest  in  the  same,  and  all  rights 
therein  m^ay  be  enforced  as  now  allowed  by  law ;  and  all  laws  with 
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fefereneo  to  the  forodosiire,  release  or  aatisfajctiDn  of  mort^gag^^ 

sliall  apply  to  mortgages  on  rq^stered  property  or  on  any  estate^ 
right  or  interest  therein j  except  as  herein  otherwise  provided^ 
and  except  that  imtil  notice  of  the  pendency  of  any  suit  to  ^i force 
sueh  tnortgagDj  charge,  lien  or  incumbrance  is  filed  in  the  regis- 
trar's office  and  a  memorial  thereof  entered  on  the  certificate  in 
the  title  hook,  the  pendency  of  sueh  suit  shall  not  be  notice  to 
the  registrar  or  to  any  person  dealing  with  the  property  or  any 
right  or  interest  therein.  Upon  the  sale  under  foreclosure  or  other 
action  or  proceeding  directing  the  sale  of  real  property,  the  title 
to  which  13  then  a  registered  title^  it  shall  be  the  duty  of  tJje 
officer  making  the  sale  to  report  such  sale  to  the  justice  assigned 
to  the  "title  part"  of  the  ape^-ial  term,  who  shall  thereupon 
d^ignate  an  official  examiner  of  title  to  examine  into  the  action 
or  proceeding  or  any  other  fact  or  circumstance  affecting  the 
titb  since  the  last  registration  thereof.  The  examiner  of  title 
shall  prepare  his  report  immediately  and  shall  file  one  copy  with 
the  court  designating  him  and  one  copy  with  the  officer  making 
the  sale.  The  officer  making  the  sale  shall  not  deUvcr  a  deed  of  the 
property  sold  until  the  examiner' a  report  is  filed  with  him  showing 
the  regularity  of  the  act^  and  proceedings  subsequent  to  the  last 
registration  of  title.  The  justice  of  the  "title  part''  shall  upon 
the  production  of  the  deed  from  the  officer  making  the  sale  and 
upon  the  report  of  the  examiner  approve  said  deed  and  make  an 
order  directing  the  registrar  to  register  the  title  accordingly.  The 
fees  for  the  services  of  the  official  examiner  under  this  aectien 
shall  not  exceed  the  sum  of  five  dollars  unless  an  additional  allow- 
ance is  directed  by  the  justice  of  the  "title  part/'     (Amended  by 

L.  t918,  ck  572,  in  effect  May  8,  1918.)  '   • 

DeriTAtioii:     I^  IMS,  ck  444,  §  52. 

§  4ao-a.  HegistTJttiou  under  judicul  BBltB. 

(Added  by  L,  1916,  ch.  547;  repealed  by  L  1918,  ch-  572,  in 

effect  May  8,  19180 

5  421.  Powers  of  attorney  to  be  filed  and  legiatered. 

Before  any  person  can  convey,  charge,  incumber  or  otherwiae 
deal  with  any  registered  property,  or  any  ^tate,  right  or  interest 
tiberein,  as  attorney  in  fact  for  another,  the  deed  or  instrument 
empowering  him  so  to  act  ahall  he  filed  with  the  registrar  and  a 
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memorial  tberenf  shall  l>e  entered  upon  the  certificate  in  the  title 

tx>ok,  in  like  manner  as  in  the  case  of  a  charge  or  incumbrance- 

A  revocation  of  auch  power  of  attorney  may  be  registered  in  like 

manner  aa  atich  power  of  attorney  was  r^sterod.     (Amended  by 

L  1916,  q\l  r>47,  in  effect  May  15,  1916.) 
Deiivfitlon:     L,  190S,  ch.  444.  g  53. 

I  422.  G«fertDce  of  doubtful  m^ttera  to^  the  court. 

Wljen  the  rc^^trar  is  in  doubt,  and  the  partiea  in  intero&t  fail 
to  agree  as  to  the  prr^per  memorial  to  be  made  in  the  title  book 
of  ^Bj  deed  J  mortgage  or  other  voluntary  instniment  presented 
for  r^stration,  the  c^uestiona  shall  be  referred  to  the  court  for 
<leeiflion,  either  on  the  certificate  of  the  registrar  stating  the 
iinestion,  or  upon  the  auggeetion  in  \\Titing  of  any  party  or  par- 
ties in  interest;  and  fhe  court,  after  due  notice  to  all  parties 
in  interest,  and  a  heariugj  if  necessary  or  proper,  aha  11  enter  an 
*jrder  prescribing  the  form  of  the  memorial  to  be  made  by  the 
i^*gifltrar,  who  shall  make  the  memorial  accordingly.  In  any 
judicial  proceeding  affecting  property,  the  title  to  which  is  then 

II  register etl  title,  the  court  upon  the  application  in  writing  of 

imy   party   or  parties   in   interest  after   due   notice  to   all  other 

parties  in  interest  and  a  (hearing,  if  necessary  or  proper,  shall 

oniGT  an  order  prescribing  the  form  of  any  memorial  that  should 

he  made  by  the  re^pstrar  in  the  title  book  because  or  as  the  result 

<»f  such  proceeding;  an-d  the  regisrtrar,  upon  the  production  of  a 

^-ertified  copy  of  such  order,  shall  make  the  proper  memorial  in 

aiccordance   with  auoh  order.      After  making  such   memorial   in 

ttio  title  hook  the  registrar  aball  also  mako  all  other  memorials  on 

<*xi sting  certificates  or  make  imd  deliver  any  new  certificates  ac- 

i^irding  to  the  circumstances  and  in  the  manner  required  herein* 

/Amended  by  L.  1916,  ch.  547,  in  effect  May  15,  1916.) 
Denvation:     L.  1908,  cb.  4+4,  (J  54. 

§  433.  De^tlx  of  owtjer  of  registered  property;  transfer  of  property. 

Hpon  the  'Icath  of  an  owner  of  registered  real  property 
i*r  any  estate,  rights  or  interest  therein,  his  heirs-at-law  or  dervisees, 
iit  any  time  after  the  due  entry  of  a  decree  of  the  mirrogate^a 
court,  probating  hi'^  will  and  granting  letters  testamentaTT  thereon 
iw  granting  letter?^  of  administration,  or  in  case  of  an  appeal  from 
sutth  decree  at  any  time  after  the  entry  of  a  final  decree,  may  make 
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petition  to  the  eourt  for  an  order  directing  the  registrar  ia  whose 
name  or  names  and  in  what  manner  the  title  shall  be  registered 
and  now  t^ertificat©  or  certificates  isaued  thereon.  Two  or  more 
heirs  or  devisees  may  unite  in  one  such  petition.  On  such  peti- 
tion the  court,  after  due  notice  to  all  parties  in  interest  and  a 
ihearingj  if  necessary  or  proper,  may  enter  an  order  prescribin£^ 
the  name  or  names  and  manner  in  which  the  title  shall  be  regis- 
tered. On  such  petition  the  certificate  of  title  of  the  deceased 
owner,  or  a  duplicate  copy  thereof,  shall  be  sufficient  and  condu- 
sive  evidence  of  hia  title  at  the  time  of  his  death,  and  no  other 
evidence  of  the  title  up  to  that;  time  may  be  produced. 

Upon  the  coming  to  age,  or  freedom  from  disability  of  a  person 
whose  guardian  or  committee  is  a  registered  owner  as  above 
described,  or  upon  a  transfer  of  the  powers  and  duties  of  an 
executor^  trustee  or  other  person  acting  in  a  representative  capac- 
ity, or  upon  any  other^transfer  of  registered  ownership  or  nomi- 
nal ehango  of  ownership  by  death  or  process  of  law  or  otherwise 
in  a  case  not  otheridso  provided  for  by  this  article,  a  petition 
may  be  made  to  the  court  for  an  order  directing  the  registrar  as 
to  the  persons  in  whose  nam^  or  names  and  in  what  manner  the 
title  shall  bo  registered  and  a  new  certificate  issued ;  and  the  court, 
on  such  petition  and  on  due,  notice  to  the  persons  who  in  the 
opinion  of  the  court  shall  be  parties  in  interest  and  after  a  hear- 
ing,  if  deemed  necessary  or  proper,  shall  enter  an  order  preserih- 
ing  tbe  name  or  names  and  the  manner  in  which  the  title  shall  bo 
registered.  (Amended  by  L.  1910^  ch,  547;  L,  1918,  cb.  572,  in 
effect  May  8,  1918,) 

Derivation:    L.  laos,  ch.  444.  §55. 

§  434,  Certificate  of  title  during  Eettlement  of  estate. 

Any  ne\^  certificate  of  title,  made  and  entered  as  prescribed  in 
the  preceding  section  before  the  final  settlement  in  the  surrogate*^ 
court  of  the  personal  estate  of  the  deceased  owner  of  tho  real  prop- 
erty, shall  state  expressly  that  it  is  made  and  entered  because  ot 
transfer  of  the  title  from  the  last  certificate  by  descent  or  devise, 
and  that  such  personal  estate  is  in  process  of  settlement.  After  th(? 
final  settlement  of  such  personal  estate  in  the  surrogate's  court,  or 
after  the  expiration  of  the  time  allowed  by  tie  code  of  civil  proced- 
ure  for  bringing  a  proceeding  for  selling,  mortgaging  or  leasiog 
the  real  property  of  the  deceased  owner  far  tho  pajmeoi  of  hi* 
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dcl>ts^  the  lieira-at-law  or  devisees  may  apply  to  the  court  in  tlm 
registratioD  proceeding  for  an  order  directing  the  cancellation 
of  said  memorial  upon  the  certificate,  which  raemoriaj  showed 
that  the  personal  estate  was;  in  the  course  of  settlement,  and  the 
court,  after  beiog  satisfied  hy  due  proof  that  said  pergonal  estate 
is  completely  settled  or  that  said  time  to  apply  for  selling,  mort- 
gaging or  leasing  the  said  real  property  has  expired,  shall  make  an 
order  directing  the  cancrllation  of  said  memorial ;  hut  the  liability 
of  ihejrs  or  devisees  of  registered  property,  or  of  such  property 
itself,  for  claims  against  the  deceasetl  or  his  estate  shall  not  be  in 
any  way  di  mini  abed  or  changed  hy  this  article.  (Amended  by  I* 
1916,  ch<  547;  L,  liUS,  ch.  r»72,  in  eifei't  May  8,  1918.) 
Deiivatign:     L.  I90ei,  ch.  444,  §  56. 

§  425.  Title  derlTGd  through  execution  of  a  po^xrer  in  a  wHL 

When  the  will  nf  ;l  deceased  rrgislered  cwnt*r  of  real  property, 

or  of  any  estate^  right  or  intere-st  therein,  empowers  the  executor  or 

executors  to  sell,  incmnber  or  otherwiso  deal  with  anch  property, 

estate,  right  or  interest^  it  Khali  n<jt  bo  nE*ct*s^ary  for  such  executor 

or  executors  to  ho  registcrerl  a^  the  owner  or  owners  thereof;  but 

any  person  who  at^'juirr's  title  tb rough  or  by  virtue  of  the  execution 

of  such  power  may  have  such  title  registered,  by  proceeding  in  the 

same  manner  as  licir^  or  d0\^isees  of  a  deceased  registered  owner 

of  real  property,  as  directed  and  provided  by  thia  articla 
Derivation:     L.  190S,  ch.  444,  §  57. 

§  426,  Assurance  fuod. 

Upon  the  origMial  registration  of  real  property,  tihere  shall  be 
paid  to  the  registrar  one-tenth  of  one  per  centum  hi  the  value 
thereof  oti  the  basis  of  thti  last  assessment  for  local  taxation.  All 
moneys  received  by  tho  registrar  under  the  provisions  of  this  sec- 
tion shall  be  paid  to  the  treasurer  of  the  county  (in  New  York 
city  to  the  city  chamberlain ),  at;  an  assurance  fund  for  land  regis- 
tered in  his  county  and  shall  l^o  treated  in  the  same  manner  as  are 
other  funds  received  for  local  taxation  or  for  tlif^  reduction  of  the 
county  or  city  debt.  Said  treasurer  (or  city  ehan^herlain)  shall 
keep  a  separate  account  of  such  funds  auil  report  annually  thereon 
as  required  by  law  in  reference  to  other  funds  in  bis  bands. 
(Ameiidod  by  L.  lOlG,  ch.  547;  L,  1918,  ch,  572,  in  effect  May 
8,  1918J 

Derivation:     L.  1903.  (ah   444,  §  58, 
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§  A%7.  CampensatiDn  from  aBsurance  fimd. 

Any  piTSon  who,  without  negligence  on  hi  a  part,  sustains  \oba 

or  damage  or  is  deprived  of  real  property,  or  of  any  estate,  right 

or  interest  therein  beeaiiao  of  the  registration  of  another  person 

as  owner  of  siu^h  propei-tj,  or  of  any  estate^  rightj  or  intereat 

therein,  through  frandj  or  in  consequence  of  any  error,  omission, 

mistake  or  misdescrXption  in  any  certificate  of  title  or  in  any  entry 

or  memoi'ial  in  the  title  book,  shall  have  a  cause  of  action  against 

the  county  treasurer  (in  New  York  city  the  city  chamherlain) 

to  recover  com  pen  aat  ion  for  such  I033  or  damaga     (Amfiaded  by 

L,  1910,  ch.  547,  in  eifect  May  15,  1916.) 
DeTiTOtioii:     L.  1908,  eh.  444,  g  59. 

§  4AS,  Action  AgaiiiBt  assurance  fund. 

Any  allowed  claim  for  indemnity  shall  be  paid  in  the  same 
manner  as  other  claims  against  the  county*  In  the  city  of  New 
York  a  claim  shall  be  passed  upon  and  approved  by  die  registrar 
and  by  the  corporation  counsel  of  the  city  before  payment  is 
allowed.  The  rejection  of  a  claim  by  the  proper  county  officials 
(op  in  the  city  o£  New  York  by  the  registrar  and  corporation  coun- 
sel) shall  not  preclude  the  claimant  from  bringing  an  action  to 
reoovCT^  such  claim.  No  claim  or  judgment  on  a  claim  for  in- 
demnity shall  be  binding  on  the  county  or  on  the  county  treasurer 
(in  New  York  city  the  city  chamberlain)  for  an  amount  exceeding 
the  amount  credited  to  the  assurance  fund*  If  the  amount  credited 
to  the  assurance  fund  is  iusufScient  to  pay  the  claim  or  judgment 
in  full,  the  unpaid  balance  shall  bear  interest  at  the  legal  rate 
and  shall  be  paid  out  of  the  first  moneys  coming  into  said  assur- 
ance fund.  If  any  right  of  action  against  any  person  for  dam- 
ages for  negligence  or  other  cause,  or  under  any  covenant  or  con- 
tract of  warranty  or  guaranty  or  otherwise,  exists  in  favor  of  the 
person  to  whdm  indemnity  is  paid,  the  county  treasurer  (in  New 
York  city  the  city  chamberlain)  shall  be  deemed  to  be  subrogated 
to  such  right  and  may  bring  an  action  to  recover  thereunder.  Any 
anounts  recovered  by  the  eotinty  treasurer  (in  New  York  city  the 
city  nhamherlain)  under  such  an  action  shall  be  credited  to  the 
account  of  the  assurance  fund.  Until  the  assurance  fund  provided 
as  n foresaid  shall  have  boon  exhausted,  payment  for  any  such 
lo-sr^  or  damages  shall  be  made  out  of  such  fund*     (Amended  by 

1.  1916,  ch.  547,  in  effect  May  15,  1916:) 
Derivation:    L.  1908,  cK  444,  g  60. 
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f  438.  Kestrictioni  on  claima  a^^inst  Ansurance  fund. 

No  person  shall  recover  frf>m  the  assurance  fund  anj  greater 

fsum  than  the  fair  market  value  of  the  proporty  at  the  time  the 

-right  to  bring  such  action  first  accrued.     Any  action  or  proceeding 

to  recover  damages  out  of  tb*'  assurance  fund  shnll  he  commenced 

within  six  years  fi-om  the  time  when  the  right  to  begin  the  samo 

accrued,  and  not  afterward,  and  such  time  shall  not  he  extended 

hecause  of  any  disability,     (Amonded  by  L.  1916,  ch*  647^  'm 

effect  May  15,  191 G.) 

Derrratioii:     L.  190S.  ch.  4U,  |  61. 

§  43(X.  PvoalUes  for  fraudulent  acts  or  false  ceitificatea.  * 

Whoever  fraudulently  procures  or  asisistrt  in  fraudulently  procur- 
ing, or  is  intentionally  privy  to  the  fraudulent  prorurement  of  any 
certificate  of  title  or  other  instrument,  or  of  any  entry  in  the 
registration  or  other  book  kept  in  the  registrar's  office,  or  of  any 
erasure  or  alteration  in  any  entry  in  said  book,  ur  ja.BBy  instru- 
ment authorized  by  this  act,  or  knowingly  defrauds,  or  is  inten- 
tionally privy  to  def  ran  ding  any  pt^rson  by  means  of  a  false  or 
fraudulent  instrument,  certifioate,  statement  or  affidavit,  affecting 
registered  landj  shall  be  f^nilty  of  a  fe-lony  and  shall  bo  punished  by 
a  fine  of  not  excee^iing  five*  thouaand  dollars,  or  imprisonment  for  a 
period  not  exceeding  five  yours,  or  bothj  in  the  discretion  of  the 
court. 

OexlTatiou.     L.   190B,  ch,  444,  ^  m. 

§  <ai,  Forgery  and  fraudulent  stampine;   p«tialty. 

WhoevefT  forges,  or  proi-nres  t^j  lie  forgod,  or  assists  in  forging, 
the  seal  of  the  registrar,  or  the  nauicv  signature,  handwriting  of  any 
officer  of  the  registrars  office;  or  fraudulently  stamps  or  procures 
to  be  stampe<J,  or  assists  in  stamping,  any  dof*unient  with  any 
forged  sea!  of  said  registrar,  or  forgt*s  or  prnt-nres  to  lie  forged,  or 
assists  in  forging,  the  name,  signntur©  or  hnndwriting  of  any  per- 
son whomsoever,  to  txuy  in^tiTiment  which  is  cxpreasly  or  impliedly 
authorized  to  be  signed  liy  such  person,  i>r  uses  any  document  upon 
which  any  imprt^ssion  or  part  of  the  impression  of  any  seal  of  said 
registrar  has  I>een  forged,  knowing  the  same  to  have  been  forged, 
or  any  document  the  sisrnattire  to  which  has  been  forgedj  knowing 
the  same  to  have  l>ceu  fnrgf^d,  or  i=twonrs  fal?^ely  concern  nig  anv  mat- 
ter or  proceeding  made  or  done  in  pursuance  of  this  article^  shall 
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be  guilty  of  a  felon  v,  and  shall  b©  punisliotl  by  impriBonment  in 
tliO  peutitentiary  for  a  period  not  exceeding  five  years,  or  by  a  fio© 
not  exceeding  five  tbtJusand  dallara,  or  both,  in  the  discretion  of  the 
court. 

Derivation;     L.  1D06,  ch.  444,  g  63.  '      I 

§  432.  Fees  to  ba  cbarg^d. 

The  following  fees  shall  he  charged  by  regiatrara  for  tha  various 
fier vices  performed  pursuant  to  this  article; 

(a)  Filing  the  notice  of  petition,  including  entering  it  in  the 
entry  book,  indexing  it^  and  entering  it  in  the  tickler  certificate 
book,  one  dollar. 

(b)  Filing  and  indexing  the  final  order  or  judgment  and  issuing 
certificates  of  title  in  accordance  therewith,  and  indexing  same, 
five  dollars. 

(c)  Entes'ing,  filing  and  indexing  any  lien^  incumbrance  or 
ciharge  pending  registration  or  subsequent  thexeto,  one  dollar. 

(d)  Eoteringj  filing  and  indexing  a  deed  or  other  paper  tequij^ 
ing  the  cancellation  of  one  certificate  and  the  issue  of  another — 

for  each  new  certificate  issued  ^  three  dollars. 

(e)  Entering^  filing  ftiid  indexing  any  instrument  cancsoUing 
any  lien  or  incumbrance  on  a  certificate^  fifty  centa 

(f )  Making  any  additional  certificate^  fifty  centa 

(g)  Entering,  filing  and  indexing  a  caution,  one  dollar. 

(h)  Services  of  the  oflScial  examiner  of  title,  one-tenth  of  one 
per  centum  of  the  value  of  the  property  on  the  basis  of  the  last 
assessment  for  local  taxation,  and  ten  dollars  in  addition  tthereto- 

(i)  Making,  certifying  and  delivering  a  '^r^str^tion  copy" 
of  any  instrument,  aa  provided  by  section  four  hundred  and  six- 
teen hereof,  a  fee  computed  at  the  same  rates  as  the  fees  allowed 
by  law  for  certifying  a  copy  of  a  deed. 

(j)  Furnishing  printed  forms  or  for  any  services  for  wiich^ 
fees  are  not  herein  specified  aucih  reasonable  charge  aa  may  be 
fixed  by  the  registrar  subject  to  the  revision  of  the  court- 
(Amended  by  L.  1910,  oK  627;  L,  1916,  ch.  647;  L  1918,  ch. 
572,  in  effect  May  8,  1918.) 
Derivation:    L.  ISOS,  ch.  444,  §  04. 
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f  4S3.  ConstnictiDii  of  article. 

ThU  article  shall  be  construed  liberally^  so  far  as  may  be  necea- 

aaiy  for  the  purpose  of  effecting  its  general  intent, 

DeiiTation:     L.  1908.  ch.  444,  g  65.  , 

\. 
§  434,  Form  for  official  examiner's  report  of  title. 

The  examiner^s  report  of  title  shall  be  in  appropriate  form  to  set 
forth  th©  matters  required  by  this  article.  The  registrar  of  any 
oounty  is  authorized  to  have  forma  prepared  and  printed  for  the 
i\xaminer*3  report  of  titlo  and  for  any  other  papers  required  by 
this  article  and  shall  furnis^h  the  same  to  applicants  -without 
<*harge  or  for  euc*h  reasonable  chaise  as  may  be  fixed  by  the  resria- 
trar.  Such  forms  and  th^  charge  to  be  made  therefor  Bhall  he 
subject  to  the  rm^ision  of  the  court. 

(Former  §  4*34  repealed  and  ne%v  §  434  inserted  by  L.  1010, 
th.  f>27;  amended  by  L,  1916,  ch,  547;  L  1918,  oK  572,  in  effect 
May  8,  1918.) 

§  435.  Form  for  certificate  of  title. 

The  registrar^B  certificate  title  shall  be  in  the  following  form: 
No, First  registeted  ... ,^ 

Oertiftcate  of  Title 
(First  Certificate)  or  (Transfer  from  No.  . . * , .)  *..,,, 


State  of  New  York,  \ 


County 


88u: 


€*{  (residence,  and  if  a  minor  give  his  age;  if  under  other  dia- 
libility,  state  the  nature  of  the  disability) ;  married  to  (name  of 
husband  or  wife,  or  if  not  married,  say  not  married)  ;  is  the  owner 
of  an  estate  in  fee  simple  (or  a^  the  case  may  be)  in  the  following 
(and  (here^describL'  the  premises)  subject  to  the  estates,  easements, 
incumbrances  and  chargies  heroiiuder  noted,  (In  casn  of  trust, 
condition  or  limitation,  say  *in  tni:=t''  or  ^'upon  condition"  or 
**with  the  limitation^"  as  the  case  may  l>e/) 

Witness^  my  hand  and  official  sea!  this  (date), 

,     (Seal) 

Registrar- 
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:artiole  13, 

CEMETERY  LANDS. 

6»cnoH  450*  Lands  used  for  cemetery  purposes  not  to  be  sold  ot  mort* 
gaged 
451'  Ac^juisition  of  l&nds  for  cemetery  purposes  la  certain  counti^B. 


§  4&0.  XtiUidA    med    f<ir    cemetery    piirpose«    not     to    be    sold    or 
mortsaged. 

No  land  actually  used  and  occupied  for  cemetery  purposes  shall 
be  sold  under  exec^utioii  or  for  imy  tax  or  asaesHmentj  nor  shall  such 
tax  or  assessment  be  levietl,  collec:ted  or  imposed,  Dor  shall  it  be 
lawful  to  mortg-age  suoh  land,  or  to  applj  it  in  payment  of  debts, 
iio  long  as  it  sljtill  eontiiun"  to  be  used  for  sncih  cemoterj  purposes, 
except  cemetery  lands  id  which  intemienta  have  not  been  made 
juRj  be  sold  under  exeeution  to  satisfy  a  valid  judgment  of  a  court 
of  record.  Whenever  anj  sneh  land  shall  cease  to  be  used  for 
cemetery  purposes,  any  judgnientj  tfix  or  assessment  which,  but 
for  the  proviijions  of  this  section  would  have  been  levied,  collected 
or  imposed,  sball  Uic^reupon  forthwith,  together  with  interest 
thereon,  betrome  and  be  a  Hen  and  uharge  upon  such  land,  and 
(collectible  out  of  the  .-^anie.  The  provisions  of  this  section  shall 
not  apply  to  any  lunds  held  by  the  city  of  Rochester.  (Amended 
by  L,  1918,  ch.  404,  in  effect  April  30,  1918.) 

n**tvmtiait,     L.  1879,  ch.  310,  5|  1,  2,  3* 

{   451.  AequUlttom    of    lands    for    eetuetery    ipvrpofte*    Ia    eevtvim 
eotmtl«i* 

It  shall  not  hn  lawful  for  any  person  to  take  by  deed,  devise  or 
/*lherwise  or  set  apart  or  use  any  land  or  ground  tn  any  of  the 
counties  of  Westcht'Ster.  Kings,  Queens,  Richmond,  Rockland, 
SSufFolk  or  Nassau  for  cemetery  purpoFe.s  without  thfj  consent  of 
the  board  of  supervisors  for  such  county,  or  of  tho  board  of  alder^ 
men  of  the  city  of  New  York,  as  the  ease  may  bo,  first  had  and 
obtained  in  like  manner  as  provided  for  in  the  membership  cor- 
porations law;  and  said  hoard  of  supervisors  or  board  of  aldermen 
in  granting  such  consent  may  annex  thereto  such  conditions,  regu- 
lations and  restrictions  as  such  board  may  deem  the  publie  health 
or  the  public  ^ood  require.  (Added  by  L/1909,  eh,  2 74.  Amended 
hj  L.  101i3,  ch,  ^00,  in  effect  Apr.  13,  1912,)  ft 

*  So  in  originalp 
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ARTICLE  U. 

(Article  added  bj  L.  1920,  ch,  930,  in  effect  April  15,  192L) 

ACTION  FOE  DOWEE- 

BsffTlQ^  460,  Limitation  for  action  for  dowor,  * 

401.  Necessary  defendants, 

462.  Who  may  be  joined  aa  defendants, 

463*  Actions;  where  defeDdants  claim  in  sererftlty. 

^64.  Damages  to  be  reeovered ;  how'  estimated. 

j,       46o^  Damans;  in  action  against  alienee  of  husband. 

466.  Damages;  where  several  parcels  are  a^ected. 

467.  Damages  apportioned  between  heir  and  alienee. 

468.  Action  barred  by  assignment  of  dower. 

469.  Collusive  recovery  not  to  prejudice  infant. 

470.  Complaint. 

471*  Interlocutory  judgment  for  admeasurem^it. 

472.  Dower,  how  admeasured, 

473.  Ecport  thereupon. 

474.  Betting  asido  reporL 

475.  Fera  and  expensea, 

476.  Final  judgment. 

477.  Plaintiff  may  recover  suAi  awarded;  court  may  modify  jmdgmeaL. 

478.  Junior  Lncumb rangers ;  not  affected  by  admeasurement. 

479.  Appeal  not  to  stay  execution,  if  undertaking  is  giv^u 

480.  Plaintiff  may  consent  to  Teoeive  a  gross  sum. 

481.  Defendant  may  consent  to  pay  it;  proceedings  thefenpon. 

482.  Interlocutory  judgment  for  sale* 

483.  Direction  that  a  part  be  laid  off. 

484.  Liena  to  be  ascertained. 

485.  Satasfaction  or  protection  of  lien, 

48 B,  Payment  of  taxes^  assessments  end  water  rates  out  of  proeoodft^ 

487.  Eeport  of  sale, 

488.  Pinal  judginent  upon  coBtlnning  sale. 

486.  Damages  against  grantee  of  premises  subject  to  dower. 
490.  Certain  provisions  made  applicable. 

491*  Action  for  ejectment  by  reveraioner  or  remaindenBaii  after  da- 
termination  of  particular  estate. 

§  460.  LinutatioQ  of  action  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  within 
twenty  years  after  the  death  of  her  husband ;  but  if  she  is,  at  the 
time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2,  Insane;  or 

3-  Imprisoned  on  a  criminal  charge,  or  in  expcution  npoB  con- 
viction c€  a  crinainal  offence,  for  a  term  less  than  for  life- 
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The  time  of  such  a  disability  is  not  a  part  of  tbe  time  limited 
by  this  section*  And  if  at  any  time^  before  sneh  claim  of  do  we? 
has  become  barred  by  the  above  lapse  of  tweuty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession^ 
shall  have  recognized  such  claim  of  dower  by  any  statement  con- 
tained in  a  writing  under  st^^l,  subscribed  a  ad  acknowledgtxl  in 
tbe  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if  by 
aoy  jud^n^ieiit  or  decree  of  a  court  of  record  withio  the  same  time 
and  concerning  tbe  laud  in  quest  ion,  wherein  such  owner  or  own* 
era  were  parties,  such  right  of  dower  fhal!  have  been  distinctly 
recognized  as  a  aubsi,«tiiig  claim  against  said  lands,  the  time  after 
the  death  of  her  husband,  and  previous  to  such  acknowledgment 
in  writiug  or  such  recognition  by  judgment  or  decree,  is  not  a  part 
of  the  time  limited  by  this  section,  (Added  by  L.  1920,  cb>  930, 
in  effect  April  15,  19210 
I>eiivatioii:    Code  of  Civil  Procedure,  §  1596. 


§  4@1,  Necessary  defendaiLta. 

Where  thc^  property,  in  which  dower  i^  claimed,  is  actually  oo^ 
cupiedj  the  occupant  thertof  must  be  made  defendant  in  the  ac- 
tion. Where  it  is  not  so  occupied,  the  action  must  be  brought 
against  somo  person  exercising  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  inter:  st  therein,  at  the  time  of  the 
commencement  of  the  action.     (Added  by  L.  1920,  ch,  930^  in 

effect  April  If^  192L) 
Dentation:    Code  of  Civil  Procedure,  g  1597. 

§  4^  WtLH  mAf  be  joined  a  a  defendant  a. 

1,  In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  J  claiming  title  to^  or  the  right  to  the  possession  of,  the  r^ 
property  iu  which  dower  is  claimedj  may  be  joined  as  defendant 
in  the  action* 

2.  The  people  of  the  state  of  i^ew  York  may  be  made  a  party 
defendant  in  an  action  fur  dower  where  the  prople  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  upon  the  lands  affected 
thereby,  iu  the  aiime  manner  as  a  private  per:?on,  Tn  such  a  case 
tbe  summons  must  be  served  upon  the  attoniey-general,  who  must 
appear  in  behalf  of  the  penple.  But  where  the  people  of  the  state 
of  ISTew  York  nre  made  a  party  defendant,  as  herein  provided,  the 
eomplaint  shall  set  forth,  in  addition  to  the  other  matters  required, 
detailed  facts  showinrr  the  pEirticular  nature  of  the  interest  in  or 
the  lien  on  the  said  real  property  of  the  people  of  the  state  of  New 
Yorl£  and  the  reason  for  mal^inff  the  people  a  pnrty  defendant. 
Upon  failure  to  state  such  facts  the  complaint  shall  bo  dismissed 
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as  ta  the  people  of  the  state  ef  New  York     (Added  by  L,  1920^ 

ch.  930,  in  otFect  April  15j  1921.) 
Denration:    Code  of  Civil  Procedure,  %  1598. 

§  463.  Actions  wbeie  defendants  claim  tn  severalty. 

In  an  action  to  recover  dower^  io  a  distinct  palpal  of  r^l  pTcp- 

ertj  of  whicli  the  plaintiff's  hustand  died  seized,  or  in  all  tho  real 

property  which  he  aliened  by  one  conveyance,  all  the  persons  in 

poaaession  of,  or  claiming  title  to,  the  propprtv,  or  any  part  tliore- 

of,  may  he  made  deft  ndantSj  although  they  poaseea  or  claim  title 

to  different  portions  thorcof  in  severalty ,     (Added  by  L»  1930,  ch, 

930,  in  effect  April  15,  192L) 
Derivation:    C-ode  of  Civil  Procedure,  §  1599. 

§  464.  Damages  m&j  be  recovered;   bow  estimated. 

WhLra  a  widow  recovej's,  in  an  action  therefor^  dower  in  prop- 
erty,  of  which  Ijor  husband  died  sdz^cJ,  sho  may  also  recover^  in 
the  same  action,  damages  for  withholding  her  dower^  to  the  amount 
of  one-third  ni  the  annual  valno  of  the  mesne  profits  of  the  prop- 
erty, with  interest;  to  be  computed,  whert^  the  action  is  against 
the  heir,  from  her  bn&biind's  death,  or,  where  it  ia  against  any 
other  person,  from  the  time  when  sho  demanded  her  dower  of  the 
defendant ;  and  iv  eaeh  case,  to  tho  time  of  the  trial,  or  applicatioB 
for  judgment,  as  the  casse  may  be;  but  not  exceeding  aix  years  \u 
the  whole.  The  damagts  shall  not  include  any  thing  for  the  nam 
of  permanent  improvements^  made  after  tho  death  of  the  huBhancL 
(Added  by  L.  1020,  cb.  930,  in  effct't  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  |  I60a 

§  465.  Damages  in  action  against  alienee  of  husband 

Where  a  widow  recover?  dower,  in  a  caiao  not  specified  in  the  last 

section,  abo  may  also  reeover,  in  the  same  action,  damages  fof 

withholding  her  dower,  to  be  computed  from  the  commencement 

of  the  action  ;  hut  they  shall  not  include  any  thing  for  the  use  of 

permaient  improvements,  made  since  thn  property  was  aliened  by 

her  husband.     In  nil  other  respects,  the  same  must  be  computed  as 

prescribed  in  the  last  section.     (Added  by  L,  1920,  eh,  930,  in 

effect  April  15,  1021.) 
Derivations    Cfide  of  Ciyjl  Procedure,  §  1601. 

§  466,  Damages  wbere  several  parcels  are  affected. 

The  last  two  sections  dn  n^  t  authorize  the  recovery,  ngSLinsi  a 
defendant  who  is  joined  with  others,  of  damages  for  withhuldiBg 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed  by 
him.     (Added  hy  L.  lf)20.  cb.  [>30,  in  rffect  April  15,  1921.) 
Derivation:    Cod©  of  Civil  rrocedure,  %  1602, 
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$  487>  Diam^ges  appurtioii^  b^tupeea  heir  And  aEeae«. 

Where  ii  widow  rt^uovors  dower  in  real  property  aliened  hy  tlie 
heir  of  her  husband,  aho  may  recover,  in  a  separate  aution  again  at 
■hiiQj  litT  damages  for  witliholdirig  her  dower,  from  the  time  of 
the  death  of  her  huaband  to  the  timtj  of  the  alienation,  not  ex- 
ceeding aix  years  ip  the  whole.  The  sum  recovered  from  him  must 
lie  deducted  from  the  sum,  which  shv  would  otherwise  he  entitled 
to  recover  from  the  grantee;  and  any  sum  recovered  aa  damages 
from  the  grantee,  must  he  deducted  from  the  8um,  which  she  would 
otherwise  he  entitled  to  recover  from  the  heir.  (Added  by  L, 
i&20,  ck  930,  in  effec-t  April  15,  1921.) 
Beiivatioit:    Code  of  Civil  ProcedurCi  §  1603- 

S  MS.  Action  barred '  by  assii^mneiit  of  dower. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in  satr 
iafaction  of  her  claim  upon  the  property  in  question,  bars  an  ac- 
tion for  dower,  and  may  be  pleaded  by  any  defendant     (Added 

by  L.  1920,  ch.  930,  in  effect  April  15,  1921.)    . 
Beriyation:    Code  of  Civil  Procedure,  §  1604. 

9  469.  Colhuive  recovery  not  to  prejudice  infant 

Wh^re  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian,  the 
infant  shall  not  be  prejudiced  thereby ;  but  when  he  comes  of  full 
age,  he  may  bring  an  action  of  ejectment  against  the  widow,  to 
Tec50ver  the  property  so  wrongfully  awarded  for  dower,  with  dam- 
ages from  the  time  when  she  entered  into  possession,  although  that 
is  more  than  six  years  before  the  commencement  of  the  action. 
(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Code  of  Civil  Procedure,  §  1605. 

§  470.  Complaint 

The  complaint,  in  an  action  for  dower,  must  describe  the  prop- 
erty claimed  with  c\)mmon  certainty,  by  setting  forth  the  name  of 
the  township  or  tract  and  the  number  of  the  lot,  if  there  is  any, 
or  in  some  other  appropriate  manner,  so  that  from  the  description, 
possession  of  the  property  claimed  may  be  delivered  where  the 
plaintiff  is  entitled  thereto,  and  must  set  forth  the  name  of  the 
plaintiff's  husband.     (Added  by  L.  1920,  cL  930,  in  effect  April 

15,  1921)  > 

Derivation:    Code  of  Civil  Procedure,  §§  1511,  1606. 

§  471.  Interlocutory  Judgment  for  admeasurement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or  if 
the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the  answer, 
or  if  it  appears,  by  the  verdict,  report,  or  decision  upon  a  trial, 
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that  tho  plaintiff  is  entitled  to  dower  in  the  real  property  described 
in  the  complaint,  an  interlocutory  judgment  must  bo  rendered; 
T^-hich,  except  ai  otherwise  prescribed  in  this  articloj  must  direct 
that  tho  plain  tiff -a  dower  in  the  proper  ty,  particularly  describing 
i%  ba  admeamred  by  a  referee,  designated  in  tho  judgment^  or  by 
three  reputable  and  diamterested  freeholders,  designated  thferein, 
as  commissioners  for  that  purpose*  (Added  by  L.  1920,  dL  930, 
in  rffct^^  April  15,  1021.1 
Derivation:    Cbde  of  C^vil  Ptoceduro^  g  1607, 

§  47S.     ]>ower,  how  Admea^iiTed, 

Tho  relVie©  or  the  eommissionera  must  execute  tbeir  duties  in 
the  following  mannei- : 

1.  Tbey  muat^  if  it  is  practicable,  and,  in  their  opinion,  for  the 
best  interests  of  all  the  parties  conccmcdj  admeasure  and  lay  off- 
as  speedily  as  posvsihle,  as  the  dower  of  the  plaintiff,  a  distinct  par 
eel,  coi^SLituting  the  one-third  part  of  the  real  property  of  which 
dower  is  to  be  admeasured,  designating  the  part  so  laid  off  by  posts, 
fitoncs,  or  other  permanent  monuments, 

2.  In  making  the  admeasurement,  they  must  take  into  eonsiderE- 
tion  any  pei-manent  im^^rcvements,  made  upon  the  real  property, 
after  tho  death  of  the  plaintifTs  husband,  or  after  the  alienatioii 
thereof  by  him ;  and,  if  practicable!,  those  improvements  must  be 
awarded  within  tho  part  not  laid  off  to  the  plaintiff ;  or,  if  it  is 
not  practicable  so  to  award  them,  a  deduction  must  be  made  from 
the  part  laid  off  to  the  pb  in  tiff;  proportionate  to  tho  benefit  w^hich 
she  will  derive  from  so  muc^  of  those  improrements^  as  is  included 
in  tho  part  laid  off  to  her. 

3-  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  comniisdcnersj  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct  par- 
cel of  th&  property,  as  prescribed  in  the  foregoing  eiibdivisions  c£ 
this  section,  they  must  report  that  fact  to  the  court. 

4,  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement     (Added  by  L  1920,  ch.  930,  m 
cffer^t  April  15,  lOSl,) 
BerlTation:    Code  of  OvU  Procedme,  §  16M 

§  4T3.  Report  thereupon.  ^ 

All  the  commissioners  must  meet  tog^er  in  the  performanoe 
of  any  of  their  duties ;  but  the  acts  of  a  majority  so  met  are  valid* 
The  I'eferee,  or  the  commissioners,  or  a  majority  of  them,  must 
make  a  full  report  of  their  rjroeeedirirs,  specifying  tbereiti  the 
manneir  in  -wbieh  they  have  discharged  thdr  trust,  with  the  i terns 
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<rf  their  charges,  and  a  particular  description  of  the  portion  ad- 
measurtKl  and  laid  off  to  the  plaintiff;  or^  if  thej  report  that  it 
ia  not  practicable,  or,  in  their  opinion^  it  is  not  for  tha  best  in- 
terests of  all  the  partie0  concerned,  to  admeasure  and  lay  off  a 
distiiict  parcel  of  the  property,  of  which  dower  is  to  be  admeasured^ 
they  must  state  the  reasons  for  that  opinion,  and  all  the  facta  re- 
lating thereto.  The  report  must  bo  acknowledged  or  proved,  and 
certified  J  in  like  manner  as  a  deed  to  be  recorded  j  and  mu3C  be 
filed  in  tho  office  of  tho  clerk.     (Added  by  L  1920,  ch.  930,  in 

offec^t  April  15,  1921.) 
Berfratlon:    Code  of  Civil  Ptocedure,  §,1610. 

i  47i.  Setting  Aside  leport, 

TTpon  the  applicatioa  of  any  party  to  the  action,  and  upon  good 
cause  shown,  the  court  may  set  aside  the  report,  and,  if  necessary, 
may  appoint  new  oommisaionerg,  or  a  new  referee,  who  must  pro- 
ceed, as  prescribed  in  thia  article,  with  respect  to  those  first  ap- 
pointed.'   (Added  by  L.  1920,  ch,  930,  in  effect  April  15,  1921.) 

DeiivAtlon;    Codo  of  Civil  Frocedoro,  g  1611, 

5  476L  Feea  mbA  expenses* 

The  fees  and  expenses  of  the  commivsionerSj  or  of  the  referee^ 
including  the  expense  of  a  snrvey,  when  it  is  made,  must  be  taxed 
under  the  diroction  of  tlie  court ;  and  the  amount  thereof  mnat  be 
paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation  of  her 
costs.  (Added  by  L  1920,  eh.  930,  in  effect  April  15,  1921.) 
Derfvntion:    Code  of  Civil  Procedure,  §  161^. 

§  476,  Final  jndfi^ment. 

Upon  the  repoil;  being  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  hav<?  ad- 
measured and  laid  off  to  the  plaintiff  a  diatinct  parcel  of  the  prop- 
erty, the  judgment  must  award  to  her,  dnrinf^  her  natural  life,  the 
posspsslon  of  that  parcel,  describing  it,  snbjcrt  to  the  payment  of 
all  taxes,  assessments,  a^d  other  charges,  accruing  thereupon  after 
she  takes  poipi^C'SJiion,  If  the  referee  or  the  commissioners  rcportj 
thaf.  it  :s  not  praetK'aNi%  ov  ibnt.  In  his  or  their  opinion,  it  is  not 
for  tlie  heat  interests  of  all  the  parties  concerned,  so  to  admeasure 
and  lay  off  a  distinct  parcel  of  the  property,  the  final  judarment 
mu8t  dirort,  that  n  mim,  fixed  by  the  conrt,  and  specified  therein^ 
equal  to  one-tLlrd  of  the  rentjil -value  of  the  real  property,  as  as- 
certaiTied  hy  a  reference  or  otherwise,  he  paid  to  tho  plaintiff,  an- 
nually or  oftfmen  as  directed  in  thp  Judgment,  durinc^  her  nitnral 
life,  for  hf*r  dower  in  the  property :  and  thnt  the  sum  so  to  he  paid, 
hQ  and  remain  a  charge  upon  the  property,  during  her  natural  Ufa 
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The  final  judgment  may  abo  award  damages  for  the  withholding 
of  dower.     (Added  by  L.  1920,  cK  930,  in  effect  April  15,  1921,) 
iPeilvatioii:    Code  of  fcivil  Procedure,  g  1613, 

§  477.  PlaintilE  may  recove;  aum  awarded;  conit  suy  modify  judgmjent. 

The  plaintiif  maj,  from  time  to  tinie,  maintain  an  action  againai 
the  owntTj  or  a  person  who  was  the  owner  of  the  property,  to  re- 
cover any  instalment  of  the  sum,  so  awarded  to  her  for  h:  r  dower, 
which  hoeame  due  during  his  ownorshipj  and  remains  unpaid.  Or, 
if  an  instalment  remains  due  and  unpaid,  she  may  maintaiu  an 
action  to  procure  a  sale  of  the  property,  and  enforce  the  paymoit 
of  the  instalments,  due  and  to  beeorae  due,  out  of  the  proceeds  of 
the  sale.  Such  an  action  must  be  conducted,  a  a  if  the  charg.?  upon 
the  real  property  was  a  mortgage  to  the  same  effect.  If,  at  any 
time,  it  ia  made  to  appear  to  the  court,  that  the  rental  value  of  the 
vea[  property  has  materially  increased  or  dimir-ishcd,  the  court 
may,  by  an  order,  to  be  made  upon  notice  to  all  the  persons  in- 
tLTcated,  modify  the  final  judgment^  by  incroaKing  or  diminishing 
tha  sum  to  be  paid  to  the  plaintiff,     (Added  by  L.  1920,  ch-  930, 

in  effect  April  15,  11^*31.) 
Derivation:    Cade  of  Civil  Procedure,  |  1G14. 

§  478.  Junior  incumliivices;  not  afiected  by  adxaea^nrement. 

\vhere  a  portion  of  the  property  is  admcasurod  and  laid  off  to 

the  plaintiff  as  her  dower,  a  Hen,  which  is  inferior  to  the  plain tiff^a 

right  of  dower,  attaches,  during  the  life  of  the  plaintiff,  to  the 

Tcsiduc,  or  to  the  portion  or  al^aro  of  the  residue  which  was  sub- 

joct  to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had  not  been  ft 

p;irt  of  the  property,     (Added  hy  L.  1920,  ch,  930,  in  effect  April 

15,  10210 
De^vation:    Code  of  Civil  ProcediiTfl,  §  1615* 

g  479.  Appeal  not  to  ata?  ezecution^  if  imdertakiug  la  i^veiL 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff  pos- 
session of  the  part  admeasured  and  laid  off  to  her,  does  not  stay 
the  execution  thereof^  unices  the  court,  or  a  judge  thereof,  grants 
an  order  directing  such  a  stay.  Such  an  order  shall  not  be  granted, 
if  an  undertaking  is  given  on  the  part  of  the  respondent^  with  one 
or  more  sureties,  approved  by  the  court,  or  a  judge  thereof,  to  the 
effect  iJiat,  if  the  judgment  appealed  from  is  reversed  or  modified, 
and  reetitntion  ia  awarded,  she  will  pay,  to  the  person  entitled 
thereto,  tho  value  nrf  tj^e  use  and  occupation  of  the  part  so  ad- 
measured and  laid  off  to  her,  or  of  the  portion,  restitution  of  which 
ia  awarded,  during  the  time  she  holds  possesaion  thereof,  by  virtue 
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of  tUe  jadgment    (Added  by  L.  1920,  ch-  930,  in  effect  April  15, 
192  L) 
Deiiv^Atiaai:    €bde  of  Civil  Procediiirer  S  1^1 6^ 

S  iSO.  Plaintiff  may  coiuent  to  [ecclve  &  g;rot«  sma. 

In  an  actjon  for  dowef,  tbe  plaintiif  may,  at  any  time  before  an 
interlocutory  judgment  la  Tendered,  by  reasoa  of  the  defeiidant'& 
default  in  appearing  or  pleading,  or,  wbere  an  i&su©  of  fact  ia 
joined,  at ^any^time  before  tho  commencomeLt  of  the  trial,  file  with 
tbe  clerk,  a  consent  to  accept  a  gross  sum,  in  full  aaliafaction  and 
dbcbargB  of  her  rigbt  of  dower  in  tho  real  property  described  in 
tho  oomplaint.  Such  a  eonseiit  must  be  in  writing,  and  acknowl- 
edged or  provf  d,  and  cei*tified,  in  Uko  manner  aa  a  deed  to  be  re- 
corded. A  copy  thereof,  with  notice  of  tbe  filing,  must  be  served 
upon  each  adverse  pa^  who  has  appearai,  or  who  appears  after 

tbe  filing,     (Added  by  L.  1020,  ch.  9:iO,  in  cffoet  April  15,  19210 
Derivaticn:    Code  of  Civil  Procodiire,   1617* 

§  4S1.  Defendant  may  censent  to  pay  it ;  proceedinai  thereupon. 

At  an^  time  after  a  consent  ia  fiknl,  us  prescriljcd  in  tlie  last 
aection,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  tho  court,  upon  notice,  for  an  order  grant- 
ing him  lesave  to  pay  such  a  gross  sum.  Thereupon  the  court  may, 
in  its  discretion,  and  upon  such  terms  as  justice  recjuires,  ascer- 
tain tho  value  of  the  plaintiff's  right  of  dower  in  the  property,  by 
a  n  ference  or  otherw^isSj  and  make  an  ord(3r,  directing  payment, 
by  tbe  applicant,  of  tlio  sum  so  ascertained,  within  a  time  fixed  by 
the  order,  not  exceed  in  g  sixty  day  3  after  service  of  a  copy  thereof; 
and  directing  tho  exccntion  by  the  plaintiff  of  a  release  of  her 
right  of  dower,  upon  receipt  of  tbe  money,  Obe^lience  to  the  ordei" 
may  bo  enforced,  either  by  punishment  for  contempt,  or  by  strik- 
ing out  tbe  pleading  of  tho  offending  party,  and  rendering  judg- 
ment against  bini  or  her  or  in  both  modes,  (Added  by  L,  1920^ 
ch.  9 30,  in  effet^t  April  15,  192 L) 

DeiiTation:     Code  of  CirU  Procedure,  §   1613- 

S  4B2l  Interlocntoiy  judgmeM  for  aala. 

WTiere  the  plaintiff's  consent  has  been  filed,  as  prescribed  in  tho 
last  section  but  one^  and  she  is  entitled  to  an  intfrrlocutory  judg- 
ment iu  the  action,  the  court  must,  upon  the  application  of  cither 
party,  ascertain,  by  reference  or  otberwi'H\  whether  a  distinct  par^ 
oel  of  the  property  can  be  admeasured  and  kid  off  to  the  plaintiff, 
aj?  tenant  in  dower,  withont  material  injnry  to  the  interests  of  the 
parties.  If  it  appears  to  the  court,  that  a  distinct  parcel  cannot  be 
80  admeasured  and  laid  off,  the  interlocutory  judgment  must,  ex- 


Digitized  byVjQOQlC 


\ 


4351  REAL  PROPERTY  LAW,  ||  483,484 

cept  in  the  cstse  speciHeci  in  the  next  section,  direct  that  the  prop- 

y    erty  be  sold  by  the  sliiriff^  or  by  a  referee  designated  therein ;  and 

^     thatj  upon  the  eonfirmation  of  the  sale,  each  party  to  the  actioD^  and 

everj  person  deriving  title  from,  through^  or  under  a  party,  after 

tlio  filing  of  the  judgraent-roll^  or  of  a  notice  of  the  pendency  of 

the  action  J  as  prescrihed  by  law  bo  barred  of  and  from  any  right, 

title,  or  interest  in  or  to  tho  property  sold.     (Added  by  Jjk  1920, 

vh.  930,  in  effect  April  15,  102  L) 
Derivatian:    Code  of  Civil  Pracei^ure,  §  1619,  • 

t  §  483.  Direction  tbat  a  part  be  laid  off. 

'  In  a  case  specified  in  section  four  hnndred  and  eighty  of  tiia 

chapter  where  the  property,  or  a  part  thereof,  consists  of  one  or 
more  vacant  or  unimproved  lot^i,  the  plaintiff's  consent  may  con- 
tain a  stipulation  to  .take  a  distinct  parcf^l,  out  of  thoee  lota,  in 
lien  of  a  groas  »uni.  In  that  case,  the  interlocutory  judgment^ 
instead  of  directing  a:  sale,  may  direct  if  it  appears  to  b©  just  so  to 
doj  that  commisaioners  be  appointed  to  admeasure  and  lay  off  to 
the  plaintiff  a  distinct  parcel,  out  of  the  vacant  or  unimproved 
lots ;  and,  if  there  is  any  other  property,  that  it  he  sold,  and  a  gross 
sum  be  paid  to  her  out  of  tho  proceeds  tbereofj  as  prescribed  in  the 
next  four  sectiong,  TJie  plaintiff^B  title  to  eacb  distinct  parcel, 
admeasured  and  laid  off  to  her,  as  prescribed  in  this  section,  is  tbat 
of  an  estate  of  inheritance  in  fee  simpla  In  admeasuring  and 
laying  off  the  8&mej  the  commissioners  must  consider  quaiitity  and 
quality  relatively,  according  to  the  value  of  the  plaintiff's  right  of 
dower  in  the  vacant  or  unimproved  lots,  out  of  which  the  ad- 
measurement ia  to  be  made;  which  must  be  ascertained,  in  propor- 
tion to  the  value  of  those  lots^  as  prescribed,  in  tie  next  four  secv 
tions^  for  fixing  a  gross  sum  to  bo  paid  to  her  out  of  the  proceeds 
of  a  sala  (Added  by  L.  1920,  ch,  930,  in  effect  AprU  15,  192L) 
DerivatifAi:    Code  of  Civil  Procedara,  §  1620.  . 

§  484.  Lien   to  be   aicertained. 

Befon^  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain  whether 
any  ptrson,  not  a  party,  "has  a  lien  upon  the  property,  or  any  part 
thereof.  But  the  court  may  direct  or  dispell se  with  such  reference, 
in  its  discretion,  where  a  party  produces  a  search,  certified  by  the 
(*lerk,  nr  by  the  clerk  and  roaster  aa  the  case  requires,  of  the  county 
wliert*  the  property  is  situated ;  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien.  Except  as  otherwise  expressly  prescribed  in  this 
article,  the  proceedings  upon  and  subsequent  to  the  reference  nmst 
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be  the  sam6^  as  prescribed  by  law,  where  a  reference  ia  made  in  an 
fiction  for  partition  to  ascertaiu  whether  there  is  a  ^Teditor  not  a 
party  who  has  a  lien  on  the  share  or  intcTe&t  of  a  party,     (Added 
by  L.  1920,  ch.  930,  in  effect  April  15,  102L) 
Derivation:    Code  ef  Civil  rixxrediire,  §  1B21, 

§  485,  Sati^actfon  or  protectioa  cf  lieiL 

Where  tho  iutorlocutory  jud^^ent  directs  a  sal^  if  the  right 
of  dower  of  the  plaintiff  ia  inferior  to  any  other  lien  npon  the 
propcrtyj  the  judgirient  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  or  discharged 
from  the  lien ;  and,  in  the  latter  ease,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lieoj  out  of  the  procecda  of  the  sale. 
(Added  by  L-  19S0,  ch.  930,  in  effect  April  15,  1&3L) 
Derivation:    Cada  of  Clyil  Proeedure,  §  1623, 

$  4S6.  Paymeat  of  taxes^  afiseaamcats  and  water  rates  oat  of  proceeda 

Whoro  a  judgment,  rend  ere  j  in  an  action  for  dower  dir^^ts  a 
fiale  of  the  real  property,  the  officer  making  the  sale  must^  out  of  . 
the  procceda,  unless  the  judgment  otherwise  directs^  pay  all  taxes^ 
asseasmenta,  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  proportj  sold,  from  any  sales  for  unpaid 
ta^es^  assessments  J  or  water  rates^  which  have  not  .apparently  be- 
come absoluta  The  suma  necesaary  to  make  those  payments  and 
redemptions  are  deemed  expenses  of  the  sale.  (Added  by  L,  1920, 
cK  930,  in  effect  April  15,  1921,) 

Derivatloii:    Co6&  of  Qv^ll  Procedure,  g  13T& 

§  487.  Report  of  sale. 

*  Immediately  after  completing  tlie  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must  make 
and  file  with  the  clerk  a  report  thereof,  showing  the  name  of  the  *J 
purchaser^  and  the  purcbaae-price  paid  by  him,  or,  if  the  property 
was  sold  in  parcels,  the  name  of  each  purchaser,  and  the  price  and 
s.  description  of  the  parcel  sold  to  him ;  the  sums  which  tie  oflScer 
haa  paid  out  of  the  prooeeda  of  the  sale,  pursuant  to  the  inter- 
locutory judgment ;  the  purpose  for  which  each  payment  was  made; 
the  amount  and  items  of  hi^  fees  and  expenses ;  and  the  net  amount 
of  the  proceeds,  after  deducting  tlio  payments,      (Added  by  L* 

1920,  eh.  930,  in  effect  April  Ifi,  1021.) 
Derivation:    Code  of  Civil  Procedure,  %  1623. 

§  488.  Fiaal  judgment  upon  coafinmn£  sale. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  salei,  and  also  what  gross  sum  of 
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money  is  equal  to  the  value  of  the  plaintiff'a  dower  in  the  net  pm- 
cecds  of  the  sale,  calculated  upon  the  principles  applicable  to  life 
amiiiities.  The  court  must  thereupon  render  final  judgment,  oou- 
firmin^  the  sala,  and  directing  that  the  gross  sum  so  ascertained  be 
paid  to  the  plaintiflfj  in  full  satisfaction  of  her  right  of  dower; 
and  that  the  remainder  of  tho  proceeds  of  the  sale  be  distrihuted 
among  the  peraons  entitk^  thereto,  (Added  by  L,  1920,  ch.  930, 
in  efftet  April  15,  10^.) 
Deiivatloa:     Code  of  Civil   Procedure,   §   1624. 

§  4B&.  Damage!  against  ^antee  of  premia^  a^liject  to  dower. 

If  the  defendantj  in  an  action  for  dower,  aliens  the  refll  prop- 
erty in  question,  after  the  filing  of  a  notice  of  pendency  of  action 
and  an  execution  against  him  for  the  plaintifFs  damages  is  re- 
turned wholly  or  partly  unsatisfied,  an  action  may  be  maintained 
by  the  plaintiff  af^ainst  any  person,  who  has  been  in  possee&ion  of 
the  property,  under  the  defendant's  conveyance,  to  recover  the 
unsatisfied  portion  of  the  dama^os^  for  a  time  not  exceeding  that, 
during  which  be  pr>ssessed  the  property,  (Added  by  L.  1920,  ch. 
030,  in  effect  April  15,  1921,) 
Denyation:    Code  of  Civil  Procedure,   §  1585> 

§  480.  Certain  proTidons  made  appHjcabl^ 

The  provisions  of  lawj  w  laiiiij^^  to  a  sale  in  partition  and  to  iJie 
distributioUj  investment^  and  care  of  the  proceeds,  apply,  as  far 
as  thoy  are  applicablcj  to  a  sale  ni|ide  as  prescribed  in  this  articlev 
and  to  tho  diatribution  of  the  proceeds  of  a  salcj  a.^  prescribed  in 
section  four  hundred  and  eighty-eight     (Added  by  L.  1920,  ch. 

9S0,  in  effer^t  April  15,  1021.)' 
Derivation:    Code  of  Ovil  Procedure,  g  t&iS, 

§  491,  Action  for  ejectment  by  revereiotier  or  remaiadeniLaii,  after  detanntTia- 
tion  of  particular  estate. 
Where  a  tenant  for  lifej  or  for  a  term  of  years,  suffers  a  judg- 
ment to  be  taken  ngiii^st  hinij  by  oonaent  or  by  defanlt,  in  an  ac- 
tion for  dower,  the  heir  or  person  owning  the  reversion  or  rft- 
mainder,  may^  after  tho  det termination  of  the  particular  estate, 
maintain  an  action  of  ejectment  to  recover  the  properly.     (Added 
by  L.  1020,  eh.  930,  in  effect  April  15,  1921.) 
Derivatioii:    Code  of  Civil  Procedure,  §  1^80. 
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ARTICLE  15, 

ACnON  TO  COMPEL  THE  DETEEMINATION  OF  A  CLAIM  TO 
BEAL  PEOPERTY,  ' 

{Article  added  by  L,  1020,  ch,  930,  in  effect  April  15,  1921,) 

-V 

SSCTION  500.  Who  may  main  tain  an  action.  » 

501.  Complaint- 

502.  Proceedings  when  defcmdant  d^ies  plaintiff's  title. 

503.  ProcetsdiTigs  when  defend  ant  pleads  title. 

504.  Proceedings  the  aanie  &si  in  ejectment, 

505.  Proi^edinga  when  defendant  claims  in  reirenion  or  Temainder, 

506.  Judgment  owarding  defendant  posseseion. 

507.  Judgment  for  plaintiff. 
503.  Effect  of  judgment 

,  50^.  Action  to  determine  widow '^b  dower, 

510,  PitJceedinga,  if  plaiutifT  admits  defendant'!  claioL 

511,  Proceedings  when  defendant's  claim  is  denied- 

512,  This  artielo  appliea  to  corpora tiot«. 

S  SOOl  WIio  mAjr  nuintain  mn  action. 

Where  a  person  haa  beerij  or  ho  and  those  whose  estates  he  haa^ 
have  been  far  cmB  jear  in  possession  of  real  propertj,  or  oi  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  jears  not  less  than  ten,  he  may  maintain  an  action  against 
any  other  person  to  compel  the  determination  of  BXiy  claim  adveraa 
to  that  of  the  plain tiS  which  the  defendant  makes^  or  which  it  ap- 
pears from  the  puhlio  rocorda,  or  from  the  allegations  of  the  com- 
plaint,  the  defendant  might  make  to  any  estate  in  that  property  in 
fee,  or  for  life,  or  for  a  term  of  years  not  lesa  than  ten,  in  possea- 
^  aion,  reversion  or  remainder,  or  to  any  interest  in  that  property, 
including  any  claim  in  the  nature  of  an  easement  therein,  whether 
appnrtenant  to  any  other  estate  or  lands  or  not^  and  also  including 
any  lien  or  inciimhrance  upon  said  property,  of  the  amount  of 
value  of  not  less  than  two  hundred  and  fifty  dollars.  But  thia 
section  does  not  apply  to  a  claim  for  dower,  (Added  by  L.  1920^ 
ch.  930,  in  effect  April  15,  1921.) 
Deifvatloa;    Ot>de  of  Ovil  Procedure,  S  1638. 

§  501.  Cotaiplaiiit. 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiffs  right  to  the  real  property ;  whether  his  eetate 

therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 

ten;  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
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tho  source  from  or  meaoa  bj  which  hia  title  immediately  accroed 
to  him* 

2,  That  the  property,  at  the  comroencCEiient  of  the  action  was, 
andj  for  the  one  year  nt^xt  preceding,  has  been  in  hia  po33easion, 
or  in  tho  possession  of  himself  and  those  from  whom  he  derives 
hia  titlCj  either  na  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  othera. 

3-  That  the,  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint j  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or  ease- 
ment therein,  or  a  lien  or  ineimibrance  thereupon  of  the  character 
epecifiefi  in  the  last  section.  "  ^^ 

The  conj plaint  must  describe  the  property  claimed  with  com- 
mon certainty,  by  setting  forth  the  namo  of  the  township  or  tract 
and  tho  number  of  the  lot,  if  tbere  is  any,  or  in  some  other  appro- 
priate manner^  so  that  from  the  desc^ription  possission  of  the  prop- 
erty claimed  may  be  delivered  where  the  plaintiff  is  entitled 
thereto,  and  may  contain  an  allegation  that  no  personal  claim  is 
made  against  any  defendant  other  than  a  defendant  who  shall 
assert  a  claim  adverse  to  thrr  ckim  of  the  plaintiff  set  forth  in  the 
complaint  The  demand  for  judgment  may  he  to  the  effect  that 
the  defendant,  nnd  every  pr:rs!^in  claiming  under  him  be  barred 
from  all  claim  to  an  estate  in  the  property  described  in  the  ccm* 
plaint,  or  from  all  claim  to  an  interest  or  easement  therein,  or  a 
lien  or  incumbrance  thereupon,  of  the  character  specified  in  the 
last  section,  or  it  may  combine  two  or  more  of  said  demands  witli„ 
other  demand  for  appropriate  relief.      (Added  by  L.   1920,  ch. 

930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §§  1511,  1639.     . 

§  502.  Proceedings  when  defendant  denies  plaintiff's  title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  speci- 
fied in  subdivision  second  of  the  last  section,  and  succeeds  upon 
that  defense,  final  judgment  must  be  rendered  in  his  favor,  dis- 
missing tho  complaint,  and  awarding  to  him  costs  against  the  plain- 
tiff. (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921,) 
Derivation:    Code  of  Civil  Procedure,  §   1640. 

§  503.  Proceedings  when  defendant  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to  tho 
plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than  ten, 
in  possetjsion,  reversion,  or  remainder,  as  in  a  complaint  for  tiha 
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I 
same  cause  of  action  j  or  the  defentlant  may  set  forth  facts  flhowiBg 

that  ho  has  ao  interest  or  an  easement  in,  or  a  lien  or  incumbraiico 
tipoQ,  said  property  J  and  thereupon  he  may  dcmiiiid  that  tho  com- 
plaint be  dianiisaedj  or  any  judgment  to  which  ho  would  be  entitled 
in  an  action  brought  by  him  to  recover  that  estate  in  said  propetiy, 
or  to  enforce  in  any  manner  the  interest  or  ea&emcnt  therein,  or 
the  lien  or  incumhrance  thereupon  which  ho  asserts;  or  he  may 
combine  any  two  or  more  of  said  demands.  (Added  by  L,  1920, 
ch.  930,  in  effect  April  15,  1921.) 
0eriTat!on:    Code  of  Civil  Procedure^   g   1641, 

S  504.  ProceedingB  tlie  SAi&e  as  in  ejectment. 

Where  an  issue  of  fact  i^  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
(he  complaint  be  dismissed,  if  tho  defendant  claims  an  eatate  in 
said  property^  the  suh-equcnt  proceedin|^,  including  the  trial,  jud|^ 
ment  and  execution,  arc  the  same  aa  if  it  was  an  action  of  eject- 
ment, except  as  otherwise  expressly  provided  by  law;  if  the  de- 
fendant  claims  an  interest  or  easement  in,  or  a  lien  or  incumbrance 
apon,  said  property,  the  subroquent  procti^din^s  are  the  same  aa 
if  it  was  an  action  brought  by  the  defendant  to  establish  or  enforce 
^D  said  interest,  easement,  lien  or  inciimbranrD,  and  the  court 
may  award  any  appropriate  relief  except  as  otherwise  expressly 
provided  by  law-     (Added  by  L.  1920,  cb.  930,  in  effect  April 

15,  192  L) 
I>erivatian:    Code  of  CtvO  Procedure.  %   1643. 

§  505.  troceedings  when  defendant  claims  in  reversion  or  remaind'^r. 

Where  the  defendant  claims  the  property  in  tpiestion,  or  any 
part  thcref>f^  by  vii-tne  of  an  e^tatP  in  remainder  or  n^version,  he 
need  not  establish  a  right  to  the  immediate  possession  thereof;  but 
where  the  verdict,  report,  or  decision  finds  that  he  has  such  an 
estate,  it  must  specify  the  time  when,  or  the  contingency  upon 
which,  he  will  be  entitled  to  possession ;  and  final  judgment  to 
that  effect  must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  possession  of  tho 
property  may  be  issued  upon  the  judgment ;  but  only  by  the  special 
order  of  the  court,  made  upon  an  application  by  the  defendant,  or 
a  person  claiming  under  him,  and  satisfactory  proof  that  the  time 
has  arrived  when,  or  the  contingency  has  happened  upon  which, 
the  applicant  is  entitled  to  possession  by  the  terms  of  the  judg- 
ment. (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1643. 
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§  606.  Judgment   awarding  defendant  possesaiou. 

Where  a  final  judgmentj  in  favor  of  the  defendant^  deteWtiin^s 
that  fa©  13  ( ntitled  to  the  immediato  poasc^iiion  of  the  pmperty,  it 
must  award  him  possession  accord ingly.  The  final  judgment  must 
alao  award  to  him  his  damages  for  the  withholding  of  the  propcrtj, 
*is  in  an  action  of  ejectment,  (Added  by  L.  1920,  ck  930,  in 
effect  April  ir>,  102L)  j 

Derivation:    Code  of  Civil  Procedure,  |  1644. 

§  0Q7.  Judgment   for  plaintiff. 

Final  judgnient  for  the  plaiotiff  must  he  to  the  effect  that  the 
defendant  J  and  every  person  claiming  under  him,  by  title  accruing 
after  the  filing  of  the  jndgment-roHj  or  of  the  notice  of  the  prnd- 
eiicy  of  the  action,  as  prescribed  bj  law,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance^  or  for  life^  or  for  a  term  of  yeara 
not  less  than  ten,  in  the  property ;  or  mich  judgment  must  be  that 
the  defendant  and  every  person  claiming  under  hinij  as  ai>ove 
stated  J  be  forever  barred  from  all  claim  to  any  interest  or  easement 
in,  or  lieu  or  incombrajiw^  upon,  the  said  property,  of  any  kind 
or  nature  whatsoever,  or  of  any  particular  interest,  <?asenieut>  lien 
or  incumbrance  specified  in  said  judgment;  and  the  court  may 
direct  any  instrument  purporting  to  create  any  such  interest,  ease^ 
inent,  lien  or  incumbrance  to  be  delivered  up  or  to  be  canceled  of 
record  ;  or  two  or  more  of  said  forms  of  judgment  may  be  awarded 
in  the  same  action.  If  such  a  judgment  is  taken  up^m  the  defend- 
ant's default  ill  appearing  or  pleading,  it  shall  not  award  costs  to 
either  party,  nnl^s  it  be  taken  upon  a  default  in  answering^  after 
the  decision  of  a  demurrer  to  the  complaint,  A  defendant  against 
whom  no  personal  rlaim  ig  madc3  in  the  complaint  shall  not  be  en- 
titled to  costs  unless  awarded  by  the  court  when  such  defendant 
asserts  in  his  answer  and  establishes  a  claim  in  said  lands  adverse 
to  the  claim  of  the  plaintiff  in  said  action.     (Added  by  L.  1920, 

rh.  t)30,  in  effoct  April  15,  1921,) 
Derivation:    Code  of  Ovil  PTOCfidure,  %  1645. 

§  508.  Eifect   of  judgment. 

A  final  jiidpju-nt  in  favor  ^&f  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  ooncluaive  against  the  other  party, 
M^  t^  the  title  f  stablished  in  tlie  action;  and  also  against  every  per- 
son clfli tiling  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment- roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prf>ftf*rihiMi  by  law.  A  nuw  trial  of  said 
in-rion  after  judgment  shall  not  \w  granted  as  a  matter  of  right, 
but  the  court  may,  in  its  discretion  in  the  interest  of  justice,  grant 
a  new  trial  upon  an  application  made  by  any  party  within  one  year 
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arfti*r  -aid  judgment-  But  where  a  defendant  is  an  infant^  an 
idiat,  a  lunatic,  au  habitual  drunkard,  or  impriBoned  on  a  criminal 
charge  or  in  execution  upon  conviction  of  a  criminal  offense  for  a 
term  less  than  life,  the  said  defendant  shall  have  the  right,  withio 
one  year  after  his  disability  is  terminated,  to  apply  for  and  obtain 
a  new  trial  of  said  action,  and  the  representatives  of  such  a  de- 
fendant shall  have  the  same  right  within  one  year  after  the  death 
of  Baid  deft^uduut,  if  auch  death  riccurs  while  the  disability  con- 
tinues. Upon  any  new  trial  of  an  action,  brought  as  prescribed 
in  this  article,  the  record  of  the  t  vidence  given  upon  the  previo^i^ 
trialj  may  be  again  offered  to  the  court  by  either  party ^  and  may 
be  received  in  evidence,  in  ease  the  same  evidence  cannot  be  again 
procured.  The  courts  may  make  such  rules  and  orders  a.s  to  pre- 
serving the  record  of  the  evidence  given  in  such  actions  tind  per- 
petuating the  proofs  produced  therein,  either  with  or  without  the 
awarding  of  any  other  relief  to  the  party  whose  proofs  are  so  per- 
petuated, as  shall  be  necessajy  or  proper,  and  may  embrace  auch 
directions  in  the  judgment    (Added  by  J..  1920,  cL  930,  in  effect 

April  15,  1921.) 
DerivatioA:    Code  of  CivU  Procedure,  §  1^646. 

§  809.  Action  ta  detemdne  widow's  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  naay  maintain  an  action  against  a  woman, 
who  elaims  to  have  a  right  of  dower  in  the  whole  or  a  part  of  the 
property,  to  compel  the  determination  of  her  claim.  But  such 
an  action  cannot  be  commenced  until  after  the  e;Kpirati(m  of  four 
months  after  the  death  of  defendant's  husband.  If  the  defendant 
is  under  any  of  the  disabilities  specified  in  the  last  section,  the 
provisions  of  that  section  relating  to  new  trials  and  to  perpttuat- 
ing  proofs  shall  apply  to  her  case.     (Added  by  L.  1920,  ch.  930, 

in  effect  April  15,  1921.) 
Derivation:    Cod^  of  Civil  Procedure,  §  1647. 

§  510.  Proceedings,  if  plaintiff  admits  defendant's  daim. 

In  an  action  bi^ought  as  specified  in  the  last  section,  if  the  com* 
plaint  admits  the  defendant's  right  of  dower  in  the  property  de- 
scribed therein,  or  any  part  thereof,  it  must  d^and  judgment  that 
her  dower  be  admeasured.  In  that  case,  if  the  defendant  does  not, 
by  her  answer,  set  forth  facts  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  and  demand  judgment  therefor,  as  if  she  was 
the  plaintiff  in  an  action  for  dower,  the  court  must  render  an  in- 
terlocutory judgment,  directing  her  dower  to  be  admeasured,  with 
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t>r  without  damages  for  its  detention,  as  in  an"' action  for  dower* 
Tho  suteequent  proceedings  are  the  same,  as  if  the  defendant  had^ 
as  plaint iif,  recovered  an  interlocutory  judgment  in  an  action  for 
dower.     (Added  by  L,  1920,  ch,  930,  in  effect  April  15,  1921,) 

bedvation:    Code  of  Civil  Procedure,  §   1645. 

§  dll.  Proc€tdiii£B  when  defendant's  claim  is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property^  ho  must  demand  judg- 
uietit  that  she  bo  forever  barred  from  such  a  claim.  In  that  casei 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  deTendant  in  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  interest  in  the  property,  thaa 
ia  8o  admitted,  the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or  for  life^ 
or  for  a  term  of  years  not  less  than  ten,  apply  to  all  prece^dingB 
subsequent  to  the  answer.     (Added  by  L.  1920,  ch,  930,  in  effect 

April  15,  19210 
Derivation:    Code  of  Civil  Troeedure,  %   1649, 

§  51%.  Tbis  article  appliea  to  cetporationa. 

An  action  may  be  maintainDd,  as  prescribed  in  this  article,  l>y  or 
against  a  corporation,  or  by  or  against  an  unincorporated  associa- 
tion, as  if  it  was  a  natnral  p:rson,  or  such  an  action  may  be  main- 
tained by  or  against  the  receiver  or  other  successor  of  any  such  cor- 
poration or  association,     (Added  by  L,  1920,  ch,  930>  in  effect 

April  15,1921.) 
Derivation:    Ctnie  of  Civil  Procedure*  §  165a 
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ARTICLE  16. 

(Article  added  by  I^  19S0,  cli.^30,  in  effect  Apnl  15, 1921.) 
ACTION  FOE  WASTE;  OTHER  ACTIONS. 

Bscmos  520.  Who  liable  to  action  for  waste, 

531.  Action  for  waste  by  hmr,  derisee,  or  grantor  of  reversion, 
S22-  Action  for  waste  by  ward  againat  guardian. 

523.  Action    for    waste    by    grantee    of    real    property   aold    under 

exeeul^ioo. 
£24.  Judgment    m   action    for   waato    against    tenant    of    particular 

^tate. 

525,  Action  for  waato  against  joint  tenant  Of  tenant  in  common. 

526,  Interlocutory  judgment  for  partition  in  action  for  waste, 

527,  Damages  in  actio  a  for  waato  to  bo  deducted  from  defendant 'a 

share. 
G2S.  View  in  action  for  waste* 
520,  Action  for  nuisance. 

530.  Action  sKaiost  certain  persons  holding  over  as  tr^passera, 
0S1.  Action  by  reversioner  or  remainderman. 

532.  Action  by  joint  tenant  or  tenant  in  common. 

533.  Action  for  cutting  or  carryin(f  off  trees  or  timber, 

534.  When  treble  damages  may  l»e  recovered  in  such  action- 

535.  Action  for  forcible  entry  or  detainer;  treble  damages. 

536.  Actions  i^Iatiniar  to  real  property  situate  without  the  state. 

§  590,  Who  liable  to  action  for  waste. 

An  action  for  waste  liea  against  a  tenant  by  the  curtesy,  in 
dower,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant^  who 
during  hig  estate  or  tenn,  commits  waste  upon  the  real  property 
held  by  him,  without  a  special  and  lawful  written  license  so  to  do; 
or  against  such  a  tenant,  who  lets  or  grants  bia  estate,  and  atiU 
retaining  possession  thereof ,  commits  waste  without  a  like  license. 
(Added  by  L.  1920,  cK  930,  in  effect  April  15,  1921.) 

DfitiTatiom:    Code  of  Civil  Procedure,  %  IMl- 

§  521.  Action  for  waste  hy  heir,  i^visee,  or  grantor  of  rerersioa 

An  heir  or  deviaee  may  maintain  an  action  for  waste,  committed 
in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his  own  time. 
The  grantor  of  a  reversion  may  maintain  an  action  for  waste,  com* 
mitted  before  he  aliened  the  same.     (Added  by  L.  1920,  ch,  930, 

in  effect  April  15,  1921.) 
Dedvatlon:    Code  of  CSvil  Froeedure.  §  1652. 

§  5Sd.  Action   fOT   waste  by  ward  against   e^iardfaii. 

Such  an  action  may  also  be  maintained  against  a  guardian  by; 
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liis  ward,  either  before  or  after  the  termination  of  the  guard  lanBhip, 
for  wRste,  committed  upon  the  real  pr&perty  of  the  ward,  during 
the  guardiaiiahip,     (Added  by  L,  19S0^  ch.  030,  in  effect  April 
15,  1921.) 
DeiiTatiob:    Oode  of  Civil  Procedure,  %  1653.  ■ 

S  5^3.  Action  for  watte  by  grantee  of  ital  property  sold  under  eisottloa 

Where  real  property  ia  sold  by  virttie  of  an  execution,  the  pei^ 
SOD,  to  whom  a  conveyatice  is  executed  pursuant  to  the  sale,  may 
manintain  an  action  for  waste,  committed  thereon  after  the  sale^ 
against  the  person^  virho  was  then  in  possession  of  the  property- 

(Added  by  L.  1920,  ch,  930,  in  effect  April  15,  19210 
J>erivAtion!    Code  of  Civil  Pro<^dure,  §  1654. 

t 
§  62C  Judgment  in  mcdom  for  waste  against  tenant  of  particolar  «ttatii 

If  the  plaintiff  i-ecovors  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judgment 
must  a%vard  to  him  tr«?hle  dama^^,  Wh(?re  the  action  is  brought 
by  the  person  next  entitled  to  the  reversion,  and  it  appears,  in  like 
manner,  that  the  injury  to  the  estate  in  reversion  is  equal  to  the 
value  of  the  tenant's  estate?  or  unexpired  term,  or  that  it  was  done 
maliciously,  the  final  judgment  must  also  award  to  the  plaintiff' 
the  forfeiture  of  the  defendant's  estate,  and  the  possession  of  the 
place  wasted     (Added  by  L.  1920,  ch,  930,  in  effect  April  15^ 

1921.) 
Deiivation:     Oode  of  Civil  Procedure,   §   1655. 

§  eS5.  Action  for  w^ste  agsiinst  joint  tenant  or  tenant  in  common. 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tan&n^t 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste  upon 
thc^  real  property  held  in  joint  tenancy  or  in  common.  If  the  plain- 
tiff recovers  therein,  he  is  entitled,  at  his  election^  either  to  a  final 
judgment  for  tn>b]e  damagt-^s,  as  specified  in  the  last  sectioHj  or  to 
have  partition  of  the  property,  as  prescribed  in  the  next  two  sec- 
tions. (Added  by  L.  1920,  ch,  930,  in  effect  April  15,  1921,) 
Derivation:    Code  of  Civil  Procedure^  g  165 G, 

§  fi26  Interlocmtoiy  judgment  for  partition  in  action  fof  waate. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdictj  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  die 
property  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  have  beem 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessary^ 
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supplcmantal  plead inga  must  be  made.  Wben  tlie  rights  aJicl  in- 
terests of  aU  the  parties  are  as^ertaiTieJ,  an  interlocutory  judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendert*d, 
and  the  aubsequeiit  proceedings  thereon  must  be  the  same^  a»  in  an 
action  for  the  partition  of  the  property,  except  ajB  otherwise  pre- 
scribed in^e  next  section,  (Added  by  L,  1920,  ch,  930,  in  effect 
April  15,  1921.)  I 

Dedratioiii    Cbde  of  Ci?U  Procedure,  §    1&57. 

§  5B7.  Damages  in  action  for  waate  to  be  deducted  frota  defendant's  altaic;. 

The  plaintiff  may  elect  to  tako  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition^  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  defend- 
ant  in  the  real  property,  or  the  proceeds  thereof,  a^  will  be  suffi- 
cient to  compensate  the  plaintiff  for  his  single  damages,  and  the 
costs  of  the  action,  other  than  the  expenses  of  making  the  partition 
or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the  plaintiff. 
The  residue  of  the  property  or  proceeds,  not  laid  off  or  distributed 
to  the  plaintiff  or  the  defendant,  must  be  laid  off  or  paid  Ijo  the 
persons  entitled  thereto^  according  to  their  respective  rights  and 
interests.     (Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921,) 

Deiivation:    Cbde  of  Civil  Prpcedurta  §  1658. 

§  628.  View  in  actioa  for  waste. 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the  execu- 
tion of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of  f  act,  that 
the  jury,  the  judge,  or  Uie  referee,  should  view  the  property. 
Where  the  trial  is  by  a  referee,  or  hy  the  court  without  a  jury,  the 
referee  or  the  judge  may,  in  his*  discretion,  riew  the  property,  and 
direct  the  attorneys  for  the  parties  to  attend  accordingly-  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order  direct  a  view 
by  tlie  jury.     (Added  by  L.  1020,  ch.  930,  in  effect  April  15, 

1921.) 

Derivation;    Code  of  Civil  Procedure,   §  1659. 

§  529.  Action  for  nuisance. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
such  an  action  might  have  been  maintained  imder  the  laws  in 
force,  immediately  hefore  this  section  takes  effect.  A  person  by 
whom  the  nuisance  has  been  erected,  and  a  person  to  w^honi  the  real 
property  has  been  transferred,  may  be  joined* as  defendants  in 
such  an  action,  A  linal  jutT^^ent  in  favor  of  the  plaintiff,  may 
award  bim  damages,  or  direct  the  removal  of  the  nuisance,  or 
both.  This  section  does  not  affect  oji  action,  wherein  the  com- 
plaint demands  judgment  for  a  ?um  of  money  only.  (Added  by 
L.  1920,  ch,  930i  in  effect  April  15,  1921,) 
.     Derivation:    Code  of  Civil  Procedure,  §§  1660-1663. 
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§  530.  Aetion  aeiinst  certain  peraoufl  boIdiDg  over  ab  trespassers 

A  person  in  poaaeaaion  of  real  propertjj  im  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives^  who  holds  over  and  continues  in 'possession,  after  the  de- 
termination of  his  trust  or  pai-tieular  estate,  without  the  expreea 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  bim^  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  valuo  of  the  profits,  received  during 
the  wrongful  occupation,  (Added  by  L.  1020,  ch.  930,  in  effect 
April  15,  1921.) 
l>ezivfittoii:    Code   of  Civil  Procedure,   |   1564, 

I  iSU  Ajction  by  TweraiQiier  or  renulndflzmmtu 

A  pc Tson,  seized  of  an  estate  in  remainder  or  reversion,  may 

maintain  an  action  founded  upon  an  injury  done  to  the  inheritance 

notwithstanding  any    intervening  estate  for  life  or  for  years. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1665. 

§  038.  Action  by  joint  tenant  or  tenant  in  common;  may  maintain  action 
afiinat*  co-tenant 
A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  hia 
executor  or  administrator,  may  maintain  an  actioti  to  recover  his 
just  proportion  against  his  co-tenant,  v«rho  has  received  more  than 
his  own  just  proportion,  or  against  his  executor  or  administrator. 

(Added  by  L.  1920,  ch.  930,  in  effect  April  15, 1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1666. 

§  538.  Action  for  cutting  or  carriring  off  trees  or  timber. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner^s  leave ;  or  on  the  common,  or  other 
land,  of  a  city,  village,  or  town,  without  having  right  or  privily 
in  those  lands,  or  license  from  the  proper  officer;  an  action  may 
be  maintained  against  him,  by  the  owner,  or  the  city,  village,  or 
town,  as  the  case  may  be.     (Added  by  L.  1920,  cK  930,  in  effect 

April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  1667. 

§  534.  Wten  treble  damases  may  bo  recovered  in  such  action. 

In  an  action  brought  as  prescribed  in  the  last  section,  the  plain- 
tiff may  state  in  his  complaint  the  amount  of  his  damages,  and 
demand  judgment  for  treble  the  sum,  so  stated.  Thereupon,  if 
the  inquisition,  or,  where  issues  of  fact  lire  tried,  the  verdict,  re- 
port or  decision,  awards  him  any  damages,  he  is  entitled  to  jrxdg- 
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meot  for  treble  the  sura  so  award edj  except  tliat  in  cither  of  the 
following  cases,  jadgment  must  be  recdered  for  single  damages 

1.  Where  the  verdict,  report,  or  decision  finds  aflSrmatively  that 
the  injury,  for  whit*h  the  action  was  brought,  was  casual  and  in- 
voluntary; or  that  the  defeudantj  when  he  committExl  the  injury, 
had  probable  cause  to  believ^e  that  the  land  was  his  own, 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury;  for  which  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  purpose  of 
making  or  repairing  a  public  road,  or  a  public  bridge,  or  by  taking 
any  wood,  underwood,  or  tree,  for  a  like  purpose,  by  authority  of 
a  town  officer  having  charge  of  such  construction  or  refpairs.  (Added 
hj  L.  1920,  ch.  930,  in  effect  April  15,  102L) 

Derivation:    Code  of  OltU  Procedure,  S  1663. 

S  635.  Action  for  foidfale  entiy  of  detainer;  treble  daraagee* 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner ;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  pBraonal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrongdoer,     (Added  by  L.  1920,  ch,  930,  in  effect  April  15, 

19210 
Beiivatlon:   Cbdfl  of  OiTil  Procedure,  §  1069. 

§  636.  ActUmm  relating  to  real  property  aitvate  witbont  tbe  atate. 

An  action  may  be  maintained  in  the  courts  of  this  state  to  re* 
cover  damages  for  injuries  to  real  estate  situate  without  the  state, 
or  for  breach  of  contracts  or  of  covenants  relating  thereto,  when- 
ever flucb  an  action  could  be  maintained  in  relation  to  personal 
property  without  the  state.  The  action  must  be  tried  in  the  county 
in  which  the  parties  or  some  one  thereof  residesj  or  if  no  party 
resides  within  the  state,  in  any  county.     (Added  by  L*  1920,  ct 

930,  in  effect  April  15,  1921,) 
Detlvation:    Code  of  Civil  Procedure,  |  g32a. 
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property,  or  any  part  thereof ^  at  the  sala     (Added  by  L.  1920, 

ch.  :):;0,  in  effect  April  15,  1921.)      ^ 

DerivatiDn:    Code  of  Civil  Procedure,  %  2394.  ' 

§  548,  Effect  of  tale. 

A  sale,  made  and  condiieted  as  prescribed  in  this  article^  to  & 
purchaser  in  good  faith,  b  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foroclo3e  the  mortgage,  ao  far  only  as  to  bo 
an  entire  bar  of  all  claim  or  equity  of  redemption,  upon,  or  witli 
respect  to^  the  property  aold,  of  each  of  the  following  persons: 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  administrator. 

2.  Each  persoB  claiming  under  any  of  them,  by  virtue  of  a  title 
or  of  a  lien  by  judgment  or  decree,  :?ubsequeTit  to  the  mortgage^ 
upon  whom  the  notice  of  sale  was  served,  rb  prescribed  in  this 
articla 

3-  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conversance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  con nty,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time  of 
the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of  the 
county;  and  the  executor^  administrator,  or  assignee  of  auck  a 
person, 

4w  Every  other  person,  claiming  imder  a  statutory  lien  or  in- 
cumbrance, created  aubseqnent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  pf^rson,  designated  in  either  of  the  forego- 
ing subdivisions  of  this  section, 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subseqi^ent 

grantee,  upon  whom  notice  of  the  sale  was  sen-^ed  as  prescribed  in 

til  is  article,  where  the  lien  of  the  mortgage  was  superior  to  her 

contingent  or  vested  right  of  dower^  or  her  estate  in  dower.  (Added 

by  L.  1920,  ch.  930,  in  effect  April  15,  1921- ) 
"^Derivatioii:    Code  of  CitII  Procedure,  §  3395. 

^  549.  Affidavits  on  sale. 

An  affidavit  of  the  sale^  stating  tb©  time  when,  and  the  plaoe 
where,  the  sale  was  made;  the  sum  hid  for  each  distinct  parcel, 
separately  sold ;  the  name  of  the  purchasrr  of  each  distinct  pared; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceed?  of  the  sale  were  paid,  and  the  sums  thereof 
mtist  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sala  An  affidavit  nf  the  puhlieatioB  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  published, 
or  by  his  foreman  or  principal  clerk.    An  affidavit  of  the  affixing 
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of  a  copy  of  the  notice,  at  or  near  the  entrnrif^tj  of  the  proper  court* 
house,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any  per- 
aan  who  aaw  it  so  affixetlj  at  least  eighty- four  days  before  the  day  / 
of  aalei  An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the 
book^  kept  by  the  county  clerk,  may  be  made  by  the  county  elerk^ 
or  by  any  person  who  saw  it  so  affixed,  at  least  eighty-four  days  he- 
fore  the 'day  of  sale.  An  affidavit  of  the  srrvice  of  a  copy  of  the 
notice  upon  the  mortgagor  or  upon  any  other  person,  upon  whom 
the  notice  must  or  may  be  se4'vedj  may  be  made  hy  the  person  who 
made  the  service.  Where  two  or  more  distinct  pai^els  are  sold  to 
different  purchasers^  separate  affidavits  may  be  made  with  respect 
to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all  the 

parcels.     (Added  hy  U  11*20,  t-h.  1)30,  in  effect  April  IB,  1921.) 
Deiivatioa:    Qo<lo  of  Civil  Procedure,  §'2336, 

§  550.  WIiQiQ  oji>  affidavit  siiffices;  printed  notice  to  be  annexed.  ** 

The  matters  required  to  he  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  he  contained  in  one  affi- 
davit, where  the  same  person  deposes  with  resptct  to  them*  A 
printed  copy  of  the  notice  of  sale  must  be  annexed  to  each  affidavit; 
and  a  printed  copy  of  eacli  notice  of  postponement  must  bt?  an- 
nexed to  the  affidavit  of  piiblicatiouj  and  to  the  athdavit  of  aale. 
But  one  copy  of  the  notice  afufficea  for  two  or  more  affidavit^  when 
they  all  refer  to  it  and  are  annexed  to  each  other  and  filed  and  ro 
corded  together.  (Added  by  L-  1920,  ch.  930,  in » effect  April  15, 
1921.) 
.     Deriyation:    Cade  of  Civil  Pmo^dure,  §  3397. 

5  561.  Affidavits  may  'bt  filed  and  lecorded.  % 

The  affidavits  specified  in  the  hist  two  BectieTi&,  may  be  filed  in 

the  officer  for  recording  deeds  and  mortgagee,  in  the  county  where 

the  sale  took  place.    They  must  be  recorded  at  length  by  the  officer 

with  whom  tliey  are  fi!ed,  in  the  proper  buik  for  recording  deeds. 

The  original  affidavits,  so  filr>dj  the  record  thereof,  and  a  certified 

copy  of  the  record,  are  presumptive  evidence  of  the  mutters  of  fact 

therein  statedj  with  reapeet  to  any  property  gold  which  is  situated 

m  that  county,    TVhere  the  property  sold  ia  situated  in  two  or  more 

coonties,  a  copy  of  the  affidavits^  certified  hv  the  officer  with  whom 

the  originals  are  filed,  may  be  filed  and  TLTorded  in  each  other 

county,  wherein  any  of  the  property  is  situated*     Thereupon  the 

copy  and  the  record  thereof  have  the  like  effect,  w^ith  rcRpect  to 

the  property  in  that  county,  as  if  the  originals  were  duly  filed  and 

i^ecorded  therein,     (Added  by  L  1920,  ch.  990,  in  effect  April 

15,  1921.) 
Deiivation;    Code  of  Civil  Procedure,  |  &39a. 
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§  tt52.  Note  upo^  t«cord  of  morts&ge;. 

A  clerk  or  a  register,  who  records  any  affidaxrits,  or  a  certified 

^  «-opj  the  roof  J  filed  with  him^  must  make  a  note,  iipoH  the  margin 

*i}i  the  record  of  the  mortgage,  m  hia  ofBcCj  referring  to  the  book 

Hiid  page,  or  the  copy  thereof,  where  tha  affidflvita  are  i-ecorded. 

(Aildeil  by  L.  1920,  c-Il  9:30,  in  effect  April  15,  1951.) 
Derivation:     Code  of  CK'il  Procedure,  g  23D9, 

§  553.  Deed  not    necossaiy.    Wlien  affidaTita  not  oeoessa^;    but  piittliase^ 

may  reqiuie  theuL  . 

The  purchaser  of  tho  mortgaged  premise,  upon  a  sale  conducted 
as  preaeribed  in  this  artiele,  obtiiins  title  thrreto,  against  all  per^ 
sons  bound  by  the  sale,  withoxitthe  execution  of  a  conveyance.  Ex- 
cept where  ho  ia  the  person  authorized  to  execute  the  power  of  sale^ 
such  a  purchaser  also  obtains  title,  in  like  manner,  upon  payment 
of  the  pure  ha  sermon  ey,  and  compliance  with  the  other  terms  of  sale, 
if  any,  without  the  filing  and  iiccording  of  the  affidavits,  as  pro- 
scribed in  the  laat  section  but  one.  But  he  is  not  bound  to  pay 
the  purchafie-money,  until  tbe  affidavits,  specified  in  that  section, 
with  respect  to  the  property  purchased  by  him,  are  filed,  or  de- 
livered or  tendered  to  him  for  filing,  (Added  by  L-  1920^  ch* 
mo,  in  effect  April  in,  1921.)  V. 

Dfidyation:    Code  of  Civil  Procedure^  g  240D, 

§  554.  Costs  allowed. 

The  following  cbstSj  in  addition  to  the  expensee  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  article: 

1,  For  drawing  a  noUce  of  sale,  a  notice  of  the  postponanent  of 
a  sale,  or  an  affidavit,  made  as  prescribed  in  this  article,  for  each 
folio,  twenty-five  cents;  for  making  each  necessary  copy  thereof^ 
for  each  folio  thirteen  cents. 

2,  For  serving  eiach  copy  of  the  notice  of  sal©^  required  or.eoc- 
pressly  permitted  to  be  served  by  this  article,  and  for  affixing  each 
copy  tliereof,  required  to  be  affixed  upon  the  court-house,  as  pr©^ 
scribed  in  tliis  article,  one  dollar. 

3,  For  superintending  the  sale,  and  attending  to  the  execution 

of  thenec(?ssary  papers,  ten  dollars.     (Added  by  L.  1920,  du  930, 

in  effect  Aprif  15,  1021.) 
Berivation;    Code  of  Civil  Procedure,  §  24 OL 

§  555.  Esrpenses  allowed.  '^ 

The  sums  uetually  paid  for  the  following  services^  not  exceeding 
thfVfecs  allowed  by  law  for  those  services,  are  allowed  in  proceed- 
ings, taken  as  prescribed  in  tbis  article: 
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1.  For  publishing  thv  notice  of  ?ale,  and  the  notice  or  notlcea 
of  postponement,  if  anjr^  for  a  period  pot  exceeding  twenty -four 
weeks. 

2,  For  the  services  specified  in  section  five  hundred  and  forty- 
three  of  thia  fh-^pti  r- 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
eold  is  situated  in  two  or  more  counties,  for  making  and  recording 
the  necessary  certified  copies  thereof: 

4,  For  necessary  postage  and  searches.  (Added  by  Lw  1920^ 
eh,  930,  in  effect  April  15,  1J>21/) 

Derivation:    C<ide  of  Civil  Pfcif*?dure,   §  2402. 

Ilk 

§  G^a  Taxation  of  co»ts  and  expense b. 

The  costs  and  expenses  must  hp  taxed;  upon  notice,  hy  the  clerk 
of  the  county  where  the  sale  took  place,  npon  the  request  htmI  at 
the  expense  of  any  person,  interested  in  the  payment  thereof.  Such 
costs  and  expenses  shall  be  taxed j  and  such  taxation  may  he  re- 
viewed, in  the  same  manner  as  costs  in  a  civil  action  in  ^b©  su- 
preme court.  (Added  bv  L,  1920,  ch,  930,  in  effect  April  15, 
1921.) 
DetiTatioii:    Code  of  Civil  Procedure,  S  3403. 

I  657.  Snrx^ua  money  to  be  paid  into  iupreme  conrt. 

An  attorney  or  other  person  who  receives  any  money,  arising 
tipon  a  sale,  made  as  prescribed  in  this  article,  must,  within  ten 
days  after  he  received  it,  pay  into  the  supreme  court  the  surplns, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage,  and 
the  cost,i  and  expenses  of  the  foreclosure,  in  like  manner  and  with 
like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage  were 
taken  in  an  action,  brought  in  the  supreme  court,  and  triable  in 
the  county  where  the  sale  took  place,     (Added  by  L.  1920^  ch. 

930,  in  effect  April  15,  1921.) 
DeriyatioDn:    Code  of  Civil  Procedure,  §  2404. 

§  558.  Petition  for  surplus. 

A  person,  who  ha>l,  at  the  time  of  the  sale,  an  interest  in  or  lien 

upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time  before 

an  order  is  made,  as  prescribed  in  the  next  section  but  one,  file  in 

the  office  of  the  clerk  of  the  county,  where  the  sale  took  place,  a 

petition  stating  the  nature  and  extent  of  his  claim,  and  praying 

for  an  order,  directing  the  payment  to  him  of  the  surplus  money, 

or  a  part  thereof.     (Added  by  L.  1920,  eh.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2405.     . 
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§  55t.  Praceedings  oa  petitioiL 

A  peraou  filing  a  petition,  as  prescribed  in  the  last  section,  maj^ 
after  tlic  expiration  of  twenty  days  from  the  day  of  sale,  apply  to 
the  supreme  court,  at  a  term  held  within  the  judicial  district,  em- 
bracing the  county  where  hia  petition  is  filed,  for  an  order,  pui*' 
8uaut  to  the  prayer  of  bis  petition.  Notice  of  the  application  must 
ho  aurvedj  in  tbo  manner  presKTibed  by  law  for  the  service  of  a 
paper  upon  an  attorney  in  a  civil  action,  in  a  court  of  record,  npon 
eauh  person,  who  has  filed  a  like  petition^  at  least  eight  day  a  be^ 
fore  the  application ;  and  also  upon  each  person^  upon  whom  a 
notice  of  Bale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon 
his  executor  or  administrator-  But,  if  it  is  shown  to  the  court., 
by  iifRdavit,  tJ^at  service  ypon  any  person,  required  to  be  ^erved^ 
cjinnot  he  ao  mado  with  due  diligenct^,  notice  may  be  given  to  bim 
in  any  manner  which  the  court  directs.     (Added  by  L,  1920i  ch. 

mi\  in  effect  April  15,  102 L) 
Derivation;    Code  of  Civil  Procedure*  §  2406, 

§  560,  order  lor  diatnlttitioi^ 

rpon  the  prcticntatioQ  of  the  petition,  with  due  proof  of  notice 
of  application,  the  conrt  must  make  an  onlor  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the  peti- 
tioner, and  to  each  other  persnn,  which  is  a  lieii  upon  tbe  surplus 
money ;  and  the  priorities  of  the  several  liens  thereupon.  Upon  tbt? 
•  coming  in  and  confirmation  of  tbe  referee's  report,  the  court  must 
make  such  an  order,  for  the  distribntion  of  the.  surplus  money^ 
as  justice  requires,  (Added  by  L,  1020,  cK  930,  in  effect  April 
15,  1021.) 
DerivaHon:    Code  of  Civil  Procedure,  §  2407. 

§  561.  Limitation  of  last  four  Bectiona^ 

The  la^t.  fuur  sect  ions  do  not  apply  to  snrplns  money,  arising 

upon  the  sale  of  real  property^  of  which  a  decedent  died  seized 

where  lettor^  testamentary  or  letters  of  administration,  upon  the 

decedent's  estate,  were,  within  two  years  before  the  sale,  issued 

from  a  surrogate's  court  within  the  state^  having  jurisdiction  t^i 

issue  them,      (Added  by  L.   1920,  ch.  930,  in  effect  April  15, 

1D21.) 
Derivation:    Code  of  Civil  Proct^tlure,  %  2408. 

§  5fi2.  Deliveiy  of  certain  affidaTits  to  uurchAser 

Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclqsuTo  of  mortgages  by  advertisement^  or  tie 
certified  copias  thereof,  have  been  or  shall  \).}  filed  and  recorded 
pursuant,  to  tbe  provisions  of  this  article  is  hereby  authorized  to 
deliver  the  same  to  tbe  purchaser  of  the  mortgaged  property  on  tiie 
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foreclosure  sale,  and  audi  purcba.st?r  shall  be  entitled  to  3nc*t  d©- 
liyery.     (Added  by  L.  1930,  ch.  1J30,  in  effect  April  15,  1^21.) 
PeiivAtioii:    Code  of  Civil  Procedure,  %  24DBa. 

§  5fiSi  Apftlitatioii  of  Uds  article  to  mortgages  of  the  state. 

This  article  does  not  affect  any  provision  of  law,  iBconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortfl^agf^  to 
the  people  of  the  state,  or  to  the  commissionera  for  loaning  certain 
moneys  of  the  United  States.     (Added  by  L,  1920,  cK  930,  in 

effect  April  15,  1921, ) 

Derivation:   €ode  cf  Civil  Pto^^dure,  §  2409. 
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ARTICLE  18, 

(Arttclo  added  bj  L.  1020,  clu  9:^0,  in  effoct  April  15,  192L) 

PROCEEDINGS  TO  DISCOVER  THE  DEATH  OF  A  TENANT  FOB  iJPE. 

Section  570,  Petition  for  pi-oductioB  of  tenant  for  life- 
^  571,  Contents  of  petition. 

572*  Sorvice  of  petition  and  notice. 

573,  ProceedinRS  upon  prfiaent^tion  of  petition. 

674,  Service  of  order;  powora  of  court  or  referee,. 

575.  Habeas  corpus. 

676.  Report  of  referee.  \ 

577*  Dismissal  uf  petition  when  order  complied  witli, 

578.  Wlicn  life- tenant  doom<»d  dead,  and  petitioner  let  into  posseaaioii. 

579.  CommisBion  to  be  issued  tf  life-tenant  is  without  the  etate. 

580.  General  provisions  respecting  the  commission, 
5BI.  Petitioner  to  give?  notice  of  its  execution. 
6S2.  Execution  thereof. 

583.  Proceedings  on  return  of  commisBion. 

584.  Cobts, 

585*  Property  J  wbcn  restored. 

580,  Remedy  of  person  evicted  for  rents  and  pro^tSi 

587-  Order  not  coniluaive  m  ejectment, 

{  570.  Petition  for  production  of  tenant  for  life, 

A  persoa  entitled  to  claiDi  real  property,  after  the  deatli  of  an- 
otlier  who  has  a  prior  estate  therein,  may,  not  aftener  than  once 
in  each  calendar  year,  apply  W  petition  to  the  supreme  court,  at 
a  special  term  thereof,  held  within  the  judicial  district,  whcrem 
the  property^  or  a  part  thereof,  is  situated,  for  an  order,  directing 
Hie  produetiron  of  tho  tenant  for  lifej  as  prescribed  in  this  article, 
by  a  person,  named  in  the  petition,  against  whom  an  action  of 
ejectment  to  recover  the  real  property  can  be  maintained,  if  the 
teonant  for  life  13  dead  or,  where  there  is  no  snch  person,  by  the 
guardian,  husband,  trustee,  or  other  person,  who  has,  or  is  entitled 
to,  the  custody  of  the  person  of  the  tenant  for  life^  or  the  care  of 
hia  estata  (Added  by  L,  1D20,  cb,  0^0,  in  effect  April  IS,  1921,) 
DeiivatiOQ:    Cbde  of  CHvil  Procedure,  §  2302, 

§  571,  Contents  of  petition. 

The  petition  mu^t  ho  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein  set 
forth  are  tnio.    It  must  contain : 

1.  A  d*^cripti«n  ^f  tlie  real  prorperty,  and  a  stateraetit  of  the 
petitioner's  interest  therein,  and  of  such  other  facta  as  ahow  that 
the  case  is  within  the  provisions  of  the  last  section. 
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2*  An  avrrment  that  the  petitioner  believes  that  the  persoii^ 

upon  whose  life  the  prior  estate  depi^iida,  is  dead^  together  with  a 

etatemeni  of  the  "grounJa  upon  which  the  petitioner's  beliof  ia 

foundc^d.     (Added  by  K  1920,  ch.  930,  in  effect  April  15,  192 1-) 

Derivation:    Code  of  tivH  Pracedure,  |  2303- 

§  572.  Service  of  petition  and  notice, 

A  copy  of  the  pt  tit  ion,  iududing  the  affidavit^  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  presented, 
must  be  personally  served,  at  least  fourteen  days  before  its  presen- 
tation, upon  the  person  refill i red,  by  the  prayer  thereof,  to  produce 
the  tenant  for  life.  (Added  by  L.  1920,  ch.  fl30,  in  effect  April 
15,  192L) 
Derivation:    Code  of  Civil  Procedure,  S  2304. 

S  S73.  Procte dings  upon  presentation  of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  vrith  duo 
,^roof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice^ 
if  sufficient  cause  to  the  contrary  13  not  shown  by  the  advcre©  party, 
the  court  must  either  issne  a  commission,  as  prescribod  in  the  fol- 
lowing sections  of  this  article;  or  make  an  ordeTj  directing  the 
adverse  party,  at  a  time  and  place  therein  specified,  before  the 
courtj  or  a  referee  therein  doisignatcd,  to  produce  the  person  upon 
whose  life  the  prior  e^^tate  depends,  or^  in  default  thereof,  to  prove 
that  he  is  living,     (Added  by  L.  1920,  ch,  930,  in  effect  April  15, 

192L) 
Derivation:    Code  of  Civil  Procedure,  §  2305, 

§  57C  Service  of  order;  powers  of  conrt  or  lefeiee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  Hvintr,  is  mado  as  prcsrnbed  lu  the  last  section, 
a  certified  copy  thereof  must  be  ser\^edj  at  least  fourteen  days  he- 
fore  the  time  therein  specified,  upon  the  p'  raon  rcfiuired  to  make 
the  production  or  proof,  or  upon  his  attorney.  Upon  presentation 
of  proof  of  service,  by  affidavit,  the  court  or  the  referee  must,  at 
the  time  and  place  specified  in  tho  order,  or  at  the  time  and  placo 
to  which  the  hearing  may  he  adjonnied,  bar  the  allegations  and 
proofs  of  the  parties,  respecting  the  identity  of  any  person  pro- 
duced, with  the  person  who?o  death  is  in  question ;  or,  if  the  latter 
person  is  not  produced,  respecting  the  reasons  for  the  failure  to 
produce  him,  and  whether  he  is  living,  Wliero  a  referee  is  ap- 
pointed, ho  has  the  same  powers,  and  is  entitled  to  the  same  com- 
pensation, 03  a  referee  appointed  for  the  trial  of  an  issue  in  a  civil 
action  in  a  court  of  record.     (Added  by  L.  1920,  eh.  930,  in  effect 

Aprill5,  1921.) 
Derivation:    Code  of  Civil  Procedure,  %  3306. 
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§  575.  Habeas  corpua^ 

If  it  apjJtMrsj  by  aiEJavitj  to  tlio  satisfaction  ^f  tlie  court,  that 
tlie  poison  required  to  be  produced  is  imprisoned  within  the  states 
for  any  cause,  except  upoii  a  sfntence  for  a  felony,  or  is  kept  or 
detained,  within  the  etiito,  by  any  pecson,  the  court  may,  either  be- 
fore or  after  making  the  order  for  production,  issue  a  writ  of 
habeas  corpus  to  bring  him  before  it,  or  before  the  referee,  as  the 
casio  require.  The  writ  muat  bo  served  and  executed,  and  di&- 
ohoilience  thereto  may  be  punished,  as  whfre  a  writ  of  habeas 
corpus  i^  i^sueil,  to  inquire  into  the  cause  of  the  detention  of  a 

pri^^/ticr-     (Added  by  L-  1020,  ch,  m(K  in  effect  April  15,  1921,) 
DeriTatioii:     Code  of  Civil  Procedure,  §  2307, 

§  576,  Report  of  nUmt. 

Tho  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
Avith  the  clerk,  within  ten  days  after  the  ease  is  closed*  He  must 
state  therein,  whether  any  person  was  or  was  not  produced  before 
him,  as  being  the  person  whose  death  is  in  question.  Ke  must  ap- 
pend thereto,  in  the  form  of  depositions,  the  proofs,  if  any,  respect- 
ing the  identity  of  any  person  so  produced,  with  the  person  whose 
death  is  in  question ;  or  if  no  one  is  so  produced,  upon  the  question 
whether  the  lattjer  person  is  living.  He  must  also  state,  in  his 
report,  his  conclusions  upon  the  questions  controverted  before  him, 

(Added  by  L.  1920,  ch.  930,  in  eflFrct  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  230S. 

§  S77.  Dismissal  of  petition  when  order  cOtnplied  with. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee^a 

report,  and  the  proofs  thereto  appended ;  or,  ^where  a  referee  ta  not 

appointed,  upon  the  allegations  and  proofs  of  the  parties  before 

the  court ;  that  the  party,  required  to  produce  the  tenant  for  life, 

or  to  prove  his  existence,  has  fully  complied  with  the  order,  tiie 

court  must  mate  an  order  dismissing  the  petition,  and  requiring 

tho  petitioner  to  pay  the  costs  of  the  proceedinga.     (Added  by  L. 

1020,  ch.  930,  in  effect  April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2309. 


1 


§  578.  When  life-tenant  deemed  dead,  and  petitioner  let  into 

Tf  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced ;  and  if  the  party  required  to  produce 
him,  or  to  prove  hie  existence,  has  not  proved,  to  the  satisfaction  of 
the  court,  that  he  is  living;  a  final  order  must  be  made,  declaring 
that  he  is  presumed  to  be  dead,  for  the  purAe  of  the  proceedings, 
and  directing  that  the  petitioner  be  forthwith  let  into  posseBSion 
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of  the  real  propeiiy,  as  if  that  person  was  actually  dead.     (Added 
by  L,  1920,  ch.  930,  in  effect  April  15,  19210 
Denvatioii:    C&d©  of  Civil  Procedure,  §  231(X 

§  57B.  CommisaiDii  to  be  isaiied  if  life- tenant  la  without  tkt  stateu 

If  before  or  at  the  time  of  the  presentation  of  the  referee's  re* 
port  to  the  courts  or^  where  a  referee  is  not  appointed,  at  any  time 
before  the  final  order  is  made,  the  party,  upon  whom  the  petition 
and  notice  aro  served,  presents  to  the  court  presumptive  proof,  by 
affidavitj  that  the  person,  whoso  death  wa^^  in  question,  is,  or  lately 
waSj  at  a  place  certain,  without  the  state,  the  court  must  make  an 
'^order,  requiring  the  petitioner  to  take  ont  a  commission,  directed 
to  one  or  more  persons,  residing  at  or  near  that  place^  cither  desig- 
nated in  the  order,  or  to  he  appointed  upon  a  siibaequent  applica- 
tion for  the  commission  for  the  purptise  of  obtaining  a  view  of  the 
person,  whose  death  is  in  question,  and  of  taking  such  testimony 
respecting  his  identity,  as  ^the  parties  produce.  The  order  must 
also  direct  that  the  proceedings  upon  the  petition  be  stayed,  until 
the  return  of  the  commission ;  and  that  the  petition  be  diamissed, 
with  costs,  unless  the  petitioner  takes  out  the  commission  within 
a  time  specified  in  the  order,  and  diligently  procures  it  to  he 
executed  and  returned,  at  his  own  expense,  (Added  by  I*  1920, 
eh,  930,  in  effect  April  15,  192L) 
iHtivation;    Cod©  of  Civil  Procedure,  g  2311* 

§  580*  General  proTisions  respecting  tbe  commission. 

It  is  not  necessary,  unless  tho  court  specially  so  directs,  that  the 
witnesses  to  be  examined  should  be  napied  in  the  commission,  or 
that  interrogatories  should  be  annexed  thereto.  The  commission 
must  be  executed  and  tl- turned,  and  the  deposition  taten  must  he 
filed  and  used,  as  prescribed  by  law  for  depositions  taken  without 
the  state  for  use  within  the  state,  except  as  otherwise  specially 
prescribed  in  this  artiele.  (Added  by  L.  1920,  ch.  930,  in  effect 
April  15,  1921.) 
Derivatioii:    Code  of  CivU  Procedure,  5  S3 12. 

§  581.  Petitioner  to  pve  notice  of  its  execation. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  commis- 
sioner or  commissioners  will  attend,  for  the  purpose  of  executing 
the  commission,  as  follows ; 

1.  If  the  place,  where  the  commission  is  to  be  executed,  is  within 
the  United  States,  or  the  dominion  of  Canada^  he  must  give  at 
least  two  months'  notice.  , 
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2.  If  it  13  within  anj  of  the  West  India  ialandSj  ho  mnst  giv© 
at  least  three  months'  notice, 

3.  In  every  other  case,  he  must  give  at  least  four  months*  notice. 
Notice  may  be  given,  aa  required  by  this  eectionj  by  serving  it  as 

prescribed  by  law  for  the  service  of  a  paper  upon  an  attorney,  in 

a  civil  actiaa  in  the  supreme  court     (Added  by  L.  1920,  ch,  930f 

in  effect  April  15,  lf>2L) 
Derivatinn:    Cbde  of  Civil  Procedure,  |  0313, 

§  5BS.  Ezecotion  thereof. 

The  eoni miss i oner  or  commiasioners  possess  the  same  powers^ 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring^  the  prodirction  of  the  tenant  for  life,  or  proof 
of  his  existence ;  except  that  they  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  specially  directed  by  thb  court,  as  prescribed  by 
law,  for  taking  the  deposition  of  a  witness  upon  oral  interroga- 
tories ;  except  that  it  is  not  necessary  to  give  any  other  notice  of 
the  time  and  place  of  examination,  than  that  prescribed  in  the 
last  section.  (Added  by  L.  1920,  ch.  930,  in  effect  April  15, 
1921.) 
Deriyation:    Code  of  Civil  Procedure,  §  231i.  / 

§  583.  Proiceedings  on  return  of  commission. 

Upon  the  return  of  the  commission,  the  proceedings  are  the  same 
as  upon  the  report  of  a  referee,  as  prescribed  in  sections  five  hun- 
dred and  seventy-seven  and  five  hundred  and  seventy-eight  of  this 
chapter;  but  the  court  may,  in  its  discretion,  receive  additional 
proofs  from  either  party.  (Added  by  L.  1920,  ch.  980,  in  effect 
April  15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2315. 

§  584.  CostflL 

Where  costs  of  a  specfal  proceeding,  taken  as  prescribed  in  this 

article,  are  awarded,  they  must  bo  fixed  by  thle  court  at  a  gross 

sum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 

Where  provision  is  not  specially  made  in. this  article  for  the  award 

of  costs,  they  may  be  denied,  or  awarded  to  or  against  either  party, 

M  justice  requires.     (Added  by  L.  1920,  ch.  930,  in  effect  April 

15,  1921.) 
Derivation:    Code  of  Civil  Procedure,  §  2318. 

§  585.  Property;  when  restored. 

The  possession  of  real  property,  which  has  been  awarded  to  the 
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petitioner;  as  prescribed  in  this  article,  upon  the  pireumption  of 
tha  deatli  of  the  person,  upon  whoee  life  the  prior  estate  depends, 
mu^t  be  i-eatored,  bj  the  order  of  the  eourt^  to  the  person  evicted, 
or  to  his  heirs  or  legal  representatives^  upon  the  petition  of  the 
latter,  aad  proof,  to  the  satisfaction  of  the  court,  that  the  person 
ppesumed  to  be  dead  h  living.  The  proceedings  upon  such  an 
application  are  the  samOj  as  prescribed  in  this  article,  upon  the  ap- 
plication of  the. person  to  whom  possession  is  awarded,     (Added 

hy  L.  1920,  ch.  930,  in  effort  April  15,  1921-) 
DerirAtion:    Code  of  Civil  Procedure,  g  &317,  ' 

{  580.  Remedy  of  p«riDii  evicted  for  rents  and  profits. 

A  person  evicted,  as  prescribed  in  this  article,  may,  if  the  pre- 
sutnption,  upon  which  he  is  evicted,  is  errone^^ms,  maintain  an  ac- 
tion against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of  the 
property,  during  the  oetnipationj  while  tbe  person,  upon  whose  life 
the  prior  estate  depends,  ia  or  was  living,     (Added  by  L  1920, 

ch.  930,  in  effect  April  15,  1921.) 

Derivation:    Cade  of  Civil  Procedure,  §  2318. 

5  5ft7.  Order  not  conclusive  In  ejectment 

A  final  order,  made  m  prescribed  in  this  article,  awarding  to 
the  petitioner  the  possession  of  real  property  is  presumptive  evi- 
dence only,  in  an  action  of  ejectment,  brought  against  him  hy  the 
person  evicted,  or  in  an  action  brought  aa  prescribed  in  the  last 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  the  prior 
©state  depends.  (Added  by  L.  1920,  cb.  930,  in  effect  April  15, 
1921,) 

Derivation:    Code  of  Civil  Procedure,  §  231§» 


'».*  ^"' 


Digitized  byVjOOQlC 


X 

^^ 

"^^       '"       ^ 

435mjsi 

EEAL  PROPERTY  LAW.             §§  590-5»2 

« 

i 

* 

AltTICLE  19. 

(Article^ 

i,dded  b^  L 

1920,  ch.  930,  in  effect  April  15,  1821.)^ 

PEOCEEDINGS  FOB  VOLUNTABY  PARTITION  OP  LNPANT^S  OE      « 
INCOMPETENT'S  fiEAL  PBOPEBTY. 

BficnoN  590*  Petition  hy  guardian  or  commtitoo  for  anttority  to  agnnt       I 
591.  Contents  of  petition, 
502.  Court  may  authorizo  parti tiim. 
593.  Effect  of  rcleaseB.  »  • 

I  isaa,  petit ien  by  gnardian  or  committee  for  AOtboiity  to  agrees 

Wbtreflii  mfiintj  idiotj  lunatic,  or  habitual  drunkard,  holds  real 

pmpertyj  in  joint  tenancy  or  in  common,  the  general  guardian  of 
tLo  infantj  or  the  crjmitiittey  of  the  idiot^  lunatic,  or  habitual 
Jrunkard,  may  apply  to  the  supreme  court  or  to  the  county  court 
of  the  county,  wherein  tho  rBal  property  is  eituated,  for  authority 
to  agree  to  a  partition  of  the  real  ipropertj.  Where  such  applica- 
tion affects  tho  interests  of  an  incompetent  person  who  has  heen 
committed  to  a  stato  institution,  and  is  an  inmate  thereof,  notice 
of  such  application  must  bo  given  to  the  s u peri n tend ent,  acting 
Buperintendcntj  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  confined.  (Added  by 
L  1920,  ch.  030,  in  effect  April  15,  1921.) 
DeriTation:    C^de  oi  Civil  Procedure,  §  1690* 

§  091.  Contenti  of  petitioit 

Such  an  application  must  be  by  a  petitiofn,  which  must  deidribe 
the  real  property  proposed  and  to  be  partitioned ;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  he  made;  and  must  be  verified 
by  affidavit.  Tho  court  may  order  notice  of  the  application  to  bo 
given  to  such  peraons  as  it  thinks  proper.     (Added  by  Lt  1920, 

ch.  9:i0,  in  effect  April  15,  1931.) 
Derivation:    Code  of  Civil  Procedure,  g  1591-  ^ 

§  592.  Court  may  atttliorize  partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwi.^ej  the  court  is  of  the  opinion  that  the  intCTests 
of  tho  infant,  or  of  the  idiot,  lunatic^  or  habitual  drunkard  will  be 
promoted  hy  the  partition,  it  may  make  an  order  authorising  the 
petitioner  to  aereo  to  the  partition  piionosed,  and  in  the  name  of 
the  infant,  or  of  the  idiot^  lunatiCj  or  habitual  drunkard,  to  exeeuto 
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releai3«e  of  Lib  right  ajid  interest  in  and  to  lliat  piirt  of  the  property 

whidi  falia  to  the  sliarLs  of  the  other  joint-teuaats  or  tenants  iu 

oommozL    The  court  may,  in  its  discretion,  for  the  furtherance  of 

the  interests,  of  said  iniant,  idiot,  lunatic,  or  habitual  druokardj 

direct  partition  to  be  so  made  as  to  set  off  to  him  or  them  his  or 

their  share  in  common  with  any  of  the  other  oi^ers^  provided  the 

coxtaent  in  writing  thereto  of  such  owners  shall  be  first  obtained. 

(Added  by  L.  1920,  ck  930,  in  effect  April  15,  1921.) 
Dftii^fttion;    Ode  of  Civil  Procedure,  %  1592, 


§  SS3,  £fiect  of 

Releases  so  executed  have  the  same  validity  and  effect,  as  if 
they  were  executed  by  the  person  in  whose  behalf  they  are  executed, 
and  as  if  the  infant  was  of  full  age,  or  the  idiot,  lunatic,  or  habitual 
dnmkard  was  of  sound  mind,  and  competent  to  manage  his  affairs, 
(Added  by  I.  1920,  ck  930,  in  effect  April  15,  1921.)  . 
DerivAtlon:    Oode  of  Civil  Frocedurei,  g  1593 
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ARTICLE  20. 

(Articlo  renumbered  by  L,  1920,  ch.  030,  in  effect  April  15,  19S1.) 
LAWS  REPEALED;  CONSTEUCTION ;  WHEN  TO  TAKE  EFFECT* _ 

Si:CTioir  600.  Lawe   n^pealed. 
601.  Construction, 
I  602.  When  to  take  effect 

§  600.  Laws  rf^pealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  anneix^,  that 
portion  in  the  last  column  is  hereby  repealed.     (Renumbered  by 
L.  1920,  eh.  930,  in  effect  April  15,  1921.) 
DeriTation:^  Beal  Property  Law,  t  30a 

§  601.  CoDBtmctioii.  ' 

This  chapter  does  not  alter  or  impair  any  vested  estate,  interest 
or  right,  or  alter  or  affect  the  construction  of  any  conveyance,  will 
or  other  instrument  which  has  taken  effect  at  any  time  before  this 
chapter  becomes  a  law.  (Renumbered  by  L.  1920,  ch.  9S0,  in 
effect  April  15, 1921.) 

Derhration:    Ileal  Property  Law,  §  L    For  Temainder  of  ee^ion,  see  this 
chapter,  §  2, 

§  609.  Wlien  to  take  effect. 

This  chapter  shall  take  effect  immediately.     (Renumbered  by 
L.  1920,  ch.  930,  in  effect  April  16,  1921.) 
Detivatioii:    Heal  Property  Law,  §  301. 

SCHEDULB  OF   LaWS  RePSAUEDl 
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*Revi8ed  Statutes. .. .     Part  2,  chapter  1,  title  1,  sections  1-4, 

8-20 
Revised  Statutes....     Part  2,  chapter  1,  title  2,  sections  1-62, 

64^148 

Revised  Statutes Part  2,  chapter  1,  titles  3-5 All 

Revised  Statutes Part  2,  chapter  2 All 

Revised  Statutes ....     Part  2,  chapter  3 All 

Revised  Statutes Part  2,  chapter  7,  title  1 All 

Laws  of  Chapter  Section 

1782 2 All 

1784 18 AU  (8thSe8a,)j 

•  See  L.  1909,  ch.  240,  $  92. 
jr  6tti  L.  1900,  ch.  240,  §  92. 
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Laws  of 

Chapter 

Se^^tjon 

1786 

....       12 

AH 

1787 

4 

All 

1787 

....       36 

All 

1787 

..*..       37 

All 

1787 

....       43 

All 

1787 

44 

Part  relating  to  real  property 

1787 

....       48 

All 

1788 

7 

All 

1788.... 

36 

20-28 

1788.... 

44 

AH 

1788 

....       45 

All 

1788.... 

....      46 

32-34 

1792,... 

61 

All 

1793.... 

60 

All 

*1794.. 

•■•«»                                 A«*«V***4 

1,  S-% 

1794.... 

....       44 

All 

1797.... 

18 

AU 

1798.... 

17 

All 

1798.... 

....       72 

All 

1798.... 

....      78 

All 

1798.... 

95 

3 

1799 

44 

7 

1800.... 

....       61 

All 

1801.... 

90 

25,  20 

1801.... 

....     165 

AU 

1801.... 

....     156 

All 

1801.... 

169 

All 

1802. . . . 

49 

AU                                                1 

1804.... 

109 

26 

3805.... 

25 

All 

1805 

98 

All 

1805.... 

128 

3 

1806 

17 

All 

1806 

167 

All 

1806.... 

168 

AU; 

1807. . . . 

74.- 

1 

1807.... 

123 

2 

1808 

175. 

All 

•See  L. 

1009,  di.  240,  }  ftS. 
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Lhws 

of 

Cliapter 

(Section 

1809. 

<>*«••* 

44 

...     1 

1811. 

.*..... 

1 

...     2 

1811. 

■      4       +      I      *     *     < 

7 

. . .     All 

/  •     . 

\ 

1811. 

•  -y  •  •  ■ 

95 

. . .     All 

1811. 

238 

...     4 

R.  L. 

1813... 

31 

...     AU 

R.  L. 

1813... 

32 

. . .     All 

R.  L. 

1813... 

80 

. . .     1-4,  7-9 

R.  L. 

1813... 

97 

. . .     All 

1814. 

5 

. . .     All 

■ 

1816. 

119 

...    J^U 

J 

1817. 

69 

. . .     1,  3-fi 

1818. 

55 

...     5,6 

1819. 

25 

...•   All 

1821. 

•  '...... 

136 

. . .     All 

•1822. 

245 

...     1^,6 

( 

1822. 

254 

. . .     All 

1823. 

........ 

263 

...     All 

* 

1825. 

307 

. . .     All 

1826. 

260 

. . .     AH 

1826. 

297 

. . .     1-3 

1826. 

313 

. . .     All 

1827. 

204 

. . .     All        . 

1828. 

241 

. . .     All 

, 

1828. 

20 

. . .      15,  11  25-29,  46-47  (2d  Meet.) 

1828. 

21 

. . .     1,  11  5,  8, 
97,  210, 
453,  485 

9,  14-16,  66,  94,  96, 
226,  327,  368,  399;. 
(2d  Meet) 

1829. 

222 

. . .     All 

', 

1830. 

IW 

. . .     All 

1830. 

320 

. . .     10-18       ' 

^ 

1831. 

172 

171 

. . .     All 
. . .     All 

1832. 

1833. 

167 

...     All 

1834. 

.   .   .   i  •  .   • 

272 

...     All 

1835. 

275 

...     All 

1836. 

339 

. . .     All      • 

> 

1838. 

32 

. . .     All 
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PowEB  Of  AiTORNET :    Sec  JifceoftKiij  /tMtruTP««nli. 

certain  devises  deemed ;«*..     97 

eflaet  of  article   , 13Q 

power,    defiiiod ..«.«. 131 

gr&ator,   detincd    ,.,.,..,,..,*.« p  .,,,,.,*..,,,..  p  , >  122 

grantee^   defined    ..,.,,,,,,..,•,*..•«•.,* *,..,.,,..*>....   1 S2 

division  of   . p ,-...,  p  ,,,*,,  p  i ,  p  ...  , ^   1 33 

general  power,  what  is  ,««.,,,, .,.p,,,p«p,p.p,p,*pp..pp 134 

special    power    ^. ...,...*.,.*.»*>.* .p ...^. ^   135 

beneficial   power    .....,,,,,  p .  * .,,  p  p ,  p  p ,,  p  p  p ....  p ,«,  ^  ^ , 1 3G 

j^enoral  power  in  trust ....,...».  p * « . « « ^  ^  < . .  ^ 137 

special  power  in   trust ^  .«........*• .   1 38 

fl&paeity  to  grant 139 

how  may  be  granted 140 

capacity  to~  take  and  execute .,..,..... ni . . » h.  ........ «  141 

of  married  woman   ...,.,*,..«*...»..,,.,.,.. « 142 

special  and  beneficial  ^wer. .  ^^ ..,...,.. 143 

reservation  of .....,.«,......,....  p 144 

to  revoke,  effect  of 145 

to  sell  in  a  mortgage , , ...*......  ^ ..  p 1411 

when  a  lien , , 147 

when   irrftvocable    , ^^ ,,..,,. «, . . .  148 

^f   dispositioa    to    owrter   of   estate   for   life   or   years^   fee   as   to 

creditor*,  ete I4d 

""    to  ov^ax  ef  no  particular  estate,  effect  of.,. 150 

when  grantee  haa  absolute  fee. 151 

when   deemod   abiolute 153 

to  deviee  in  certain  casesi,  effect  of * ► . *^  * .  * i^, . ,  152 

tdbject   to  condition   , 154 

of  life  tenant  to  make  leases. 155 

mortgage  by,  effect  of 156 

tmst,  when  imperative . . , , , ,  p '^ ...  p\ ..... .  157 

distribution    amoDg    beneficiaries ,.*•,.,,..**.•... , 15S 

beneficial,  subject  to  creditors   . , , , , ..*... 159 

death  of  trustee,  execution  of... ,.p..,p *,h,...,..p.   160 

when  devolves  on  court 161 

cTftdHors,  wli(*n  tnnj  compel  execution  of  * . .  •  * , , 1611 

defective  execution   of   163 

insolvent  assip^inont,  effect  of 164 

€i|ieeatioB  of,  written  inatrumont  necessary 165 

by  survivors    166 
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FowiSiS— (ConUniiod), 

to  dispoeo  bj  defviaa ^  ^ «.« i  <«..<  «.*.«.«.».«.,.>,,  IS? 

by   grant , ....  ^  **.,...*•».  ^  **.*.. .  161 

direction  by  grantor,  insufficient,  doc«  not  render  void 16t 

when  need  not  he  followed 170 

nominal  conditions  disregarded. ; 171 

intent  of  grantor  to  be  observed 172 

consent  of  g^rantor  or  third  person  to  execution  of 17S 

of  all  or  aunrivors / 174 

omission  to  recito  power 175 

when  devise  operates  as  an  execution  of 176 

disposition  not  void  because  too  extensive 177 

fluspensiouy  computation  of  terms  of 178 

capacity  to  take  under ^ 179 

defective  execution  of,  purchase  under, . . . >  • 180 

fraud,  how  effected  by : 181 

certain  provisions  relating  to  trusts,  application  of 182 

Fboop  op  Deeds:    See  Recording  Instruments. 
Purchasers: 

defined    290 

purchase  under  defective  execution. 180 

of  trust  property  protected   104,  108 

bona  fide,  protected   • 266 

when  unrecorded  deed  void  as  against 291 

no  trust  implied  as  against  bona  fide »• 95 

Quarantine:  ' 

of    widow ...:... 204 

QuiETiNo  Title  to  Real  Property  t    See  Title: ' 
Beal  Property: 

definition  of    2 

capacity  to  hold  and  transfer ; .«10-18 

action  to  comiK?!  the  determination  of  a  claim  to  real  property: 

who  may  maintain  an  action 500 

complaint    501 

proceedings  when  defendant  denies  plaintiff's  title 502 

proceedings  when  defendant  pleads  title 503 

proceedings  the  same  as  in  ejectment 4  504 

proceedings  when  defendant  claims  in  reversion  or  remainder...  505 

judgment  awarding  defendant  possession 606 

judgment  for  plaintiff '. . .  507 

effect  of  judgment    508 

Action  to  determine  widow 's  dower 509 

proceedings,  if  plaintiff  admits  defendant's  claim. .  ^ 510 

proceedings  when  defendant 's  claim  is  denied • .  511 

this  article  applies  to  corporations , 612 

situate  without  state,  actions  relating  to 636 

Eecording  Instruments: 

affecting  real  property,  definitions .'290 

does  not  apply  to  certain  leases .290 
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1NO  Tif STRUM ENTS — (Continued).  SEcno?* 

in   what  county^  required* ,  * ,  201 

failure  to  record,  effect  of , , „ , , 1392 

scknowled^mentp  by   whom    ...*...... .«.***..  ^  ...  .i.  ^ .. .  292 

convejance  hcrf*tofom  acknowledged  of  prOTod ..-*.*.,.,..  233 

executory  oootracta „  2^4 

powers  of   attorney  *.«..,..,..... ,*•,...,..  2D4 

letters  patent , 295 

flopiea  of  instruments  which  are  in  Secretary  of  St&te  'a  office * .  393 

certitiet]  copies  may  be  recorded ^ ...,»,,.., .  297 

within  etato^  who  may  take ,  * .  * .  298 

Mcknowledgincnt : 

m  other  fltatoa^  who  may  take 299 

Clsowhoro    - HbO 

in    forei^    couotriea .  * . .  ^ .  * . . . ^  ......,«>**...  ^  w.  >.».«. .  30 1 

by   married  women    « ^  .....«..**.,>*.«•,«.«., «  302 

requisites  of , * 30S 

proof  of   BuliscribinfT  -witnesa -  304 

coimpeUiiig  witnesses  to  tcatify * .,.-..-  305 

certificate,  contents  of , 306 

when  to  stale  time  and  place » 307 

when  m  ust  be  under  seal ..  ^  ^ ....  h.  *....*•«  * - , ,  308 

to  be  recorded  *,,..,.,.  w  .,-<»*  ^  .,*., * .  *  i* ...  .*..<, .  318 

by  corpo  ration    ,..»,...,.*„,,,*,.,**,*... -  *  i  ^  -  -  309 

certificate^  form  of   ...,..,.,  ^ ,..  ^ ..«.  w ^ , , . . , , 309 

authentication  of  county  clerk,  when  necessary, .  • , . » * . ,  310 

when  other,  necessary   . , » * ..  i.  *..*.,.«..« * .  311 

certi  ficate,  cnnten  ts  of    ,..,,,,.,*.,,»  ^  ..*,.,,..,• .  312 

malf onfall f'.e  of  offirrrs,  penalty  for  . , .*..,*,,.,.,*.',,.,.  330 

coaveyancH^s  Bf^nowMj^ed  without  statei  where  parties  are  dead.*.,  313 

witness  dead,   proof  when   , ^  . .  ^ . . . .  314 

jecordinfT   books    ., .•..,.*»*.....«••  ..h.  315 

indexes    * . . . , .....  ^ ,  h.  >*...<.  i. 31  ^ 

order  of  recording ,  * ...«......«..,,, , ,  31  ? 

time  of  recording ^ 319 

certain  deeds  deemed  mortgages 320 

discharge  of  mortgage,  recording 321,  333 

in  counties  embraced  in  cities  of  first  class 322 

where  property  lies  in  more  than  one  county 323 

BAsignment  of  mortgage,  effect  of  recording 324 

conveyances  made  by  treasurer  of  Connecticut 325 

revocation  of  power  of  attorney. : 326 

penalty  for  use  of  long  forms 327 

certain  acts  not  affected 328 

actions  to  have  certain  instruments  cancelled  of  record 329 

officers  guilty  of  malfeasance  liable  for  damages 330 

decfees  and  laws  of  foreign  countries,  appointing  agents  and  attor- 
neys      331 
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K  KcoKDmo  TusTEUTif t:NT  s —  ( CoTi  t  i  nued  ) . 

record  of  certain  convBy&nceB  validated 333 

cxQCUtion  of  cfrrtiflcateB  of  pajrmoDt ^  ...«•>.  w  * .  33S 

discharge  of  mortgages , «,...«•**>»><*.  ^  3^53 

i       when  coQvoyaDc^s  not  to  be  recorded * .  * .  * ...»  33^ 

maps  to  be  filed  of  lots  or  plots « 3S4 

filing  of  maps  in   8u0olk  county ,  335 

EsoiSTRATioiv  DF  TiTLE:     See  Titl^t  Eegistration  of^ 

of  rents  reserred  bj  lease  in  perpetuity  .*....♦.  ^ ,,.  ^  -.....*.**».  -  72 

lease  and^  deemed  n-  grant ,..,.....  ^ ..,...*.,>  p  .  ^  ..,*_. .  £46 

divorced  woman   may  releaso  dower ,  > . , 20© 

married  woman  may  release  dower  by  attorney 207 

granta  and  dendfles  for...,-., - 113-115 

Behainpgr; 

defined 3S 

vested  or  contingent,  difltlnction  between W 

vested  remainder  t  t. 

power  of  appointment  not  to  preremt  vesting 41 

on  estates  for  life  of  another 44 

when  limited  on  mora  than  two  life  estates .i...... 45 

contingent,  on  what  event  may  be  limited ^ »*».*,.*..  46 

on  term  of  yean ; 47 

in  altemative   -  51 

Talidy  though  contingency  improbable ••.•••••  r 52 

conditional   limitations,   defined ;...,,. p.  53 

when  estate  commences  . , ..•••• 5S 

po0thnmona  childrm   5(1 

cannot  be  defeated  by  act  of  holder  of  particular  estate *,*  57 

not  defeated  by  determination  of  precedent  estate ;.*.....  5S 

contingent: 

to  persons  unknown,  sale  or  mortgage  of  real  property  held  by 

tenant. .- ^ »  BT 

▼    application,  how  made  68 

instruments  upon  sale  or  lease »...•, 70 

Bemaindesman: 

action  by   .' •••••••• •••■■». ■•  5^ 

Rents  and  pBonrs:      See  Accumulations* 

disposition    of ....•..,*,.  ftO 

reserved  by  leases  in  perpetuity,  release  of... —  •. -*-  7^ 

apportionment  of   _•••••  •-•  •  •  • «.«.»« •j!^.«i«-.—  ^* 

Resulting  Trusts:    See  Trusts. 

Revebsionb:     See  Estates, 

St.  Lawrence  County: 

mines  of  lead  or  copper  in • «^ <c*.  II 
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id  real  property  tuM  by  tenant  for  life *,..,.  p 67 

applicratlon,  how   made , , , . . .  6S 

order  of  s&lt   ....,.._.*», , » , , .  6S 

tow   conducted    ..,,-.**..***..,*,,.,,,,,,,,, ,.*,,,.,,  69 

iostrumeiiU  upon   , , ,,..,,...  ^  *.*.>.  *  70 

conflCDt  of  parties  in    nterest  to  be  filed 'l^ ...^ 70 

diBpofiltion   of   proceeds *. , ....»«..«....,.,,.  71 

SexixcT's  Case: 

abolitiim  of  rule  m. .,. • , , 6* 

ftTATUTK  OF  Fraojs  :     See  Frau^, 

BurroLK  CouKTvr  ^  \ 

filing    of   maps,,« .»,..»» 4,....,  ^*,  .«.  p  ^^^  ,*,*....*...«......  335 

6u5PEN&iON^  or  PowEK  OF  ALIENATION :     366  Alienation. 
Telegraph f  Telephone,  etc:,  Wmcs; 

malnteiLanca  of,  no  presumptlou  of  grant. *. «**,,,  £€1 

TtWANT:     Sec  Conveyajvces ;  Lemc, 
Tknant  roft  IdfEi  ' 

proceedings  to  discover  the  death  of: 

petition  for  production  of  tenant  for  life. .•••.. «••..  570 

eontents  of  petition  ; 571 

service  of  petition  and  notice 572 

proceedings  upon  presez^tation  of  petition 573 

'               flervice^of  order;  powers  of  court  or  referee 574 

habeas  corpus 575 

report  of  referee.  •  • • 576 

dismissal  of  petition  when  order  complied  with • . .  •  •  577 

when  life- tenant  deemed  dead,  and  petitioner  let  into  possession.  578 

commission  to  be  issued  in  life>tenant 579 

general  provisions  respecting  the  commission 580 

petitioner  to  give  notice  of  its  execution • 581 

execution  thereof  . . . .' 582 

proceedings  on  return  of  commission , 583 

costs 584 

property;   when   restored 685 

remedy  of  person  evicted  for  rents  and  profits 586 

order  not  conclusive  in  ejectment 587 

fteANT  IN  Common:' 

action  by   532 

Timber: 

action  for  cutting  or  carrying  off 533 

treble  damages  ' 534 

TiTLB,  Action  to  Quiet: 

special  proceeding  for,  can  be  maintained,  when 360 

petition  for 361 

to  be  presented,  where 361 

form   of    361 

order  for  publication  of  notice  to  show  cause  as  to 362 

form  of   362 
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BBGTlOff 

TiTLEp  AcTioi?  TO  Qurirr,— ( Con  tinned ) . 

when  property  siibdividetj,  proceedJtigB  for, ............ ^.,«^...  3ft3 

owners    nifty   unite   in , . , .«,...,,.,...-.,...,  3{£3 

hearing  and  final  order  upon  non-np  pear  ampere  of  adv^eroe  cladiiiaiita. .  3$4 

hoaring,  etc.,  upon  appearance  of  adverse  claimanta 30& 

notif^e  of  pendency  of  aL-tioti  to  Iw  filed . . ,*,,♦..♦,.,.,.-• 3011 

no  Tmal  order  to  be  made  without .*...,..... ,,-,...  306 

feea  for    . , ...,.* 38^ 

TlTLK,  Rf»lSTBATION  OF:  , 

petition  to  register  title  to  real  property . . »*,*... .,-,.*  37S 

petitions  and  proceedings  to  be  in  the  aupreme  couri* •**,.  371 

title   part  of  special  term . ,  .**.*,*.  ....  ...,.,,,,,.,»..»*..,.  371 

county  clorits  antl  rogistcn  to  be  regiatrars  of  title- ,,,,,.... 37S 

registrar's    bond * - 37^ 

deputy   registrara^   powers   and   duties ...*...,*.»♦..,_.,  374 

com pe nation  of  regii^trars  and  deputy  registrars,  official  cxaiDiners  of 

title  and  registration  clerks. ..»..,....,,......,..»  $73 

disposition  of  feea  ri^ceived  by  regiatr&r , .  .................. *  _  *  37ft 

offidal  examinere  of  title, ,,-...  377 

what  owners  may  apply , ..,.,,,»*»*••.►#•.••..  37S 

what  titles   may  be  regietered  ■-........., ,,....,..*.,...  37S 

contents   of   application    for   registrateion ........,,.•,.,..,....  370 

other  papers  to  be  filed, ..........  .^, .»..,,«.*  ^  ^ .» -  h*  «>.  -  37& 

exanainer^a  report  of  title ...,,...........,.,,.-...,.*,>,...*-,..,  33(1 

other  evidences   of   title ..^...  380 

survey  map,  or  plan  to  be  filed  ...,.,,.,.,..*...,...  ^  *...,..-  p  ... .  3S1 

notice  of  petition  and  of  pendency  of  proceeding.  ..,......*.  ^ ..... .  S-BE 

filing    of    caution . . ,  .  , .,..,,...,,. ..........  ^. ........ .,  383 

agent  of  non-resident  applicant. 384 

proceedings  upon  the  pet,ition ;  notice  of  hearing, 38S 

form  of  notice  to  parties -  *  •  3OT 

summons  and  notice  to  be  posted  on  the  land ...<..  387 

guardian   ad   litem *,,,,«  38ft 

an^  person  interested  may  appear  and  defend ,.,.**.,*.*-•-,  38* 

title   in   lands  vestifd _  * .. .,,.-,*-  350 

elouda   thereon   removed. ,.-..,* 39(1 

final  orders  conclusive;  to  be  entered  and  docketed  as  m  judgment. . . .  391 

frauda ,,,., ,-.  30S 

action  to  set  aside  the  final  order  or  judgment  or  to  recover 

property    . . , , * * 392 

regiBtratloti    of    title, - ,  * ,  --  .^  . ,  393 

certi  ficate    of    ti  tic , ,,..*♦ -  -  -  *  — .  394 

title  book mi$ 

dup]  legate   certificate   of   title .* -.  SM 

owner's  receipt  for  certificate  of  title \  ....,.,«.;*....•»* «. .  31*1 

certificate  to  include  dealings  pending  registration ,  * 3ft> 

certificate  of  title  aR  evidence ..  ^ ............. ,**.♦. *  3^^ 

rights  of  owners  of  registered  property.  ........,*,...*,.,,..*..,,  40<* 

oxccptions    . , ,.,,... »^  ...,,«..  ^ .«,  H,. ,.  * .. ,  400 

iucumbranecfl  and  transfers  to  bo  filed  ....;**.. ,,,.*,..,..  400 
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fisQiSTRATio^  or  J —  { Co  n  t  i  n  u  ed ) .  EiCTto.f 

regiitorml   pruptrt>'   not  affected   by   preBcriptbn  or  atlvorse   pofi^es- 

fiioii ,.,.,,....,....,,,. ,,.....,»....,.   Wl 

fraad  - iJi! 

Dotice  onlj  by  registration. ,....,. ,,.,..,,.,.»,,,,,,,,.   402 

memorial  to  be  <!ttrrieti  forward ... . , . , , 403 

registered  property  to  remain  registered ..,.».,-»...,,.,   404 

legifitered    property    fiubjt^ct    to    same    rights    and.    burdens    as    un- 

registexed  property  ,.,,....»....... , 405 

tmnsf^rd  of  rugist*.*red  property , , 40G 

certiiicate  as  to  part  of  property  remaining  after  transfer. 407 

book  of  covenanU,  restric^tioni,  trusts  and  form^. 40S 

filiBgi  entering  an-d  indexing  papers 409 

tickter  certificate ^  ..,..,.....*... 409 

notice  of  filed  papera. 410 

addresses  of   interested   parties * 4H 

notice .,„,.......,,,..,....,.,. , . .   4H 

wben  a  transfer  is  deemed  to  be  registered. ...*,........,,.  412 

new  certificates  of  title .^ 4 IS 

loss  of  owner's   duplicate * .  ^   414 

mortg^igeft,  lea&es  and  other  liens  and  charges 415 

may  be  registered. ....,,,,..,......,............*....   415 

proceedings  to  regi&tor  mortgage,  lease  or  other  lien  or  charge...   416 
judgments,    decrees,    attachtnenta    and   other    liens    to   be    noted   on 

certificate  .  , .  .  . , 417 

Assignment  of  mortgage,  leafie,  or  other  lien  or  charge. ....,.,,,....   41S 

releaser  discharge  or  (surrender  of  charge  or  incumbrance. , , , .   419 

« of cv cement  of  mortgages,  oharges,  liens  and  incumbranced . 420 

regiaration  under  judicial  sales. ,,-...  420a 

powers  of  attorney  to  be  filed  and  registered. 421 

reference  of  doubtful  matters  to  the  court ,.,,,,..,.,.,   422 

death  of  owner  of  registered  property 423 

transfer  of  property -   423 

ceTtiflcat&  of  title  during  settlement  of  estate 424 

title  derived  through  execution  of  a  power  in  A  will- 425 

assurance  fund <■ ..........  42fl 

compensation   from   assurance   fund - .  <   42T 

action  against  assurance  fund . .  , - *   42S 

restrictions  on  claims  against  af^suranee  fund, 429 

penalties  for  fraudulent  acts  or  false  certificates 430 

forgery  and  fraudulent  stamping,  ...,.....*.. - 431 

penalty - * 431 

fees  to  be  charged - ■  i *  -  ►   ^'^^ 

constructbn  of  article - ^^3 

form  for  examiner's  report  of  t.itle. 434 

form  for  certificate  of  title ^ --  435 

ToKRt:Titi  SystT'^m  of  '1'itx.k  RKi^.TarRATroN :     See  Tiile^  Regiairatton  of. 
TftiNsrtJI.S: 

of   interest  in    decoudcnfs   estates ...... 274 

TREfiS: 

actidD   for  cutting  or   carrying  ofT.  .  . . , 5rs3 

Irobie  dnmajros   ......,,., ,.......,...., ..............   b?A 

Tbebpas.seks  : 

lictiun  against  eertjun  porsons  boldiDK  over, » ^ . . . , .  ♦ 5 "10 

TkL'STKK:      ^€G  TruHis;  Potcerfr. 

power,  execution  of,  on  death  of  trustee * . .  . .    1C^ 

Supreme  Court  may  be .^ ^11,1  IjJ 
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Teustkes- — (Contlniie4)> 

proceeds  of  Bale  may  be  Invested  In  stocks  and  bonfta «***»,.,  Ufi 

procedure , .,,*.,.*,»,•» .».,.  IIS 

of  express  trust  takes  entire  estate 100 

when  may  convey  or  exchange  trust  property..* 10$ 

when  may  lease  trust  property IQS 

bond   of 107 

persons  paying  money  to,  protected...' lOS 

when  estate  of,  ceases   ...^ 10$ 

estate  does  not  descend ,. Ill 

appointment  of  by  court ^ Ill 

notice  to  beneficiary   .'••... Ill 

resignation  or  removal  of 112 

commission  of 117 

Trusts:     See  Accumulations;  Trustee. 

certain  trusts  abolished   01 

when  legal  estate  vests  in  trustee 92 

passive,  trustees  not  to  take 03 

constructive 04 

grant  to  one,  consideration  paid  by  another 94 

bona  fide  purchasers  protected 05 

express,  may  be  created  for  what  purposes >. OS 

certain  devises  as  powers ^ ..... .' 97 

creditors  may  reach  sui*plus 98 

authorized,  when  valid  as  a  power  ...*-►'  90 

estate   of  trustee    .100.  101 

Interest  remaining  in  grantor   102 

what  interest  may  be  alienated lOJ 

transferee   of  trust  property   protected : 10* 

when  trustee  may  -oonvey 10r» 

when   t'-ustee  may  lease   w . . .  .v '•  •  1®^ 

by  order  of  Supreme  Court 1®<» 

noti'^e  to  beneficiary    107 
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